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Notice  of  Appeal. 

mew  H?orfc  Supreme  Court 

New  York  County. 


Sally  White, 

Plaintiff, 

against 

Abraham  white, 

Defendant. 

Sirs : 

Flense  take  notice  that  the  defendant  above 
named  hereby  appeals  to  the  Appellate  Division 
of  the  Supreme  Court  for  the  First  Judicial  De- 
partment from  the  order  of  this  Court  made  and 
entered  in  the  above  entitled  action,  and  filed 
in  the  office  of  the  Clerk  of  the  County  of  New 
York,  on  the  30th  day  of  April,  1023,  granting 
the  plaintiff's  motion  for  alimony  and  counsel 
fees,  nnd  from  the  whole  and  from  each  and 
every  part  of  said  order. 

Dated,  New  York,  May  4th,  1023. 

Yours  etc., 

Nathan  D.  Stern, 
Attorney  for  defendant, 
Office  ft  P.  O.  Address, 
11")  Broadway, 
Rorongh  of  Manhattan, 

City  of  New  York 
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4  Order  Appealed  From. 

To: 

.Tames  A.  Doneoan,  Esq., 

Clerk  of  the  County  of  Now  York. 

To: 

Kpstein  &  Brothers,  Esqs.. 
Attorneys  for  plaintiff, 
2  Rector  Street, 
New  York  City. 


Order  Appealed  From. 

At  Special  Term  Part  I  of  the  Su- 
preme Court  of  the  State  of 
New  York,  held  in  and  for  the 
County  of  New  York,  at  the 
County  Courthouse,  in  the  Bor- 
ough of  Manhattan,  City  of 
New  York,  on  the  30th  day  of 
April,  1023. 

Present:  Hon.  James  O'Malley,  Justice. 
6   

Bally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 


A  motion  having  duly  come  on  to  be  heard 
before  me  for  an  order  directing  the  defendant 
to  pay  alimony  and  counsel  fee  pendente  life. 
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Order  Appealed  From.  7 

Now,  upon  reading  and  filing  the  notice  of 
motion  dated  March  23rd,  1023,  affidavits  of 
Sally  White,  verified  March  22nd  1023,  Jesse  S. 
Epstein  verified  March  21st,  1023,  Jacob  Ooldey, 
verified  March  22nd  1023,  Hazel  Barnett,  veri- 
fied March  23rd,  1023,  Helen  Alexander,  veri- 
fied March  23rd,  1023.  Kitty  Bienenzueht,  veri- 
fied March  22nd,  .1023,  and  Herman  Feldman, 
verified  March  23rd,  1023,  the  summons  and  com- 
plaint herein,  the  replying  affidavits  of  Sally 
White,  verified  April  0th,  1023.  Irving  Feldman  8 
verified  April  0th.  1023,  Richard  O.  Frnnkel, 
verified  April  7th,  1023,  Sarah  Cohen,  verified 
April  0th,  1023,  Fanny  Feldman,  verified  April 
0th,  1023,  Jesse  S.  Epstein,  verified  April  0th, 
1023,  Anna  H.  Bogan,  verified  April  0th,  1023, 
and  Margaret  Hughes,  verified  April  7th, 
11123.  submitted  in  support  of  the  said  motion, 
and  the  affidavit  of  Abraham  White,  verified 
April  2nd,  1023  and  Exhibits  'A'  and  'W  at- 
tached t hereto,  the  affidavits  of  Morris  White, 
verified  March  31st,  1023,  Julius  Lichtenstein, 
verified  March  31st,  1023,  Lillian  White,  verified  t) 
March  31st,  1!»23,  Mitchell  R.  Bienenzueht.  verified 
March  30th,  1023,  Hello  Friedman,  verified  March 
31st,  1023,  Nancy  Belcher,  verified  March  30th, 
1023,  Hazel  Barnett.  verified  April  2nd,  1023, 
and  Helen  Alexander,  verified  April  2nd,  1023, 
and  the  affidavit  of  Abraham  White,  verified 
April  12.  1023.  and  the  photostatic  copy  of  a 
financial  statement  attached  thereto,  the  affi- 
davits of  Morris  White,  verified  April  12th,  li>2:{. 
Lillian  White,  verified  April  12th,  1023.  and 
the  answer  herein,  submitted  in  opposition  there- 


10  Order  Appealed  From. 

to,  and  after  hearing  Jesse  S.  Epstein  of  coun- 
sel for  the  plaintiff  in  support  of  said  motion 
and  Nathan  D.  Stern,  attorney  for  the  defend- 
ant, in  opposition  thereto,  and  due  deliberation 
having  been  had  thereon,  and  upon  filing  the 
opinion  of  the  Court  it  is  on  motion  of  Epstein 
&  Brothers  attorneys  for  the  plaintiff, 

Ordered,  that  the  said  motion  lie  and  the 
same  hereby  is  granted. 

Further  ordered,  that  the  defendant  pay  to 
1  1  plaintiff  the  sum  of  Two  thousand  five  hand  ml 
(#2,500)  dollars  counsel  fees,  payable  in  two 
installments,  to  wit:  One  thousand  five  hun- 
dred (f 1,500)  dollars  within  ten  (10)  days 
after  service  of  n  copy  of  this  order  and  notice 
of  entry  thereof  upon  the  defendant's  attorney; 
and  the  balance  of  One  thousand  (if!  1,000)  dollars 
at  the  commencement  of  the  trial  of  this  action. 

Further  ordered,  that  the  defendant  pay  to 
the  plaintiff  the  sum  of  Two  hundred  fifty  (#250) 
dollars  per  week  for  her  support  and  the  support 
of  Elaine  White,  the  issue  of  said  marriage, 
|2  during  the  pendency  of  this  action  from  March 
20th,  1923,  and  make  such  payments  as  follows, 
to  wit:  For  the  six  (fi)  weeks  ending  on  the 
1st  day  of  May,  1023.  the  sum  of  One  thousand 
five  hundred  (#1,500)  dollars  within  two  (2) 
days  after  the  service  of  a  copy  of  this  order 
and  notice  of  entry  thereof  on  the  attorney  for 
the  defendant;  and  thereafter,  on  each  and  every 
Tuesday  of  each  week  the  further  sum  of  Two 
hundred  fifty  (#250)  dollars  beginning  May  8th, 
1023. 


Digitized  by  Google 


5 

Plaintiff's  Notice  of  Motion.  13 

Further  ordered,  that  the  defendant  make  each 
and  all  payments  above  ordered  at  the  office  of 
Epstein  &  Brothers,  attorneys  for  the  plaintiff, 
at  No.  2  Rector  Street,  New  York  City,  between 
the  hours  of  ten  (10)  in  the  morning  and  three 
(3)  in  the  afternoon,  and  if  any  of  the  days  as 
above  fixed  for  payment  shall  fall  on  a  holiday, 
then  said  payment  shall  be  made  on  the  next 
succeeding  secular  day. 

Enter  14 

J.  O'M. 
J.    8.  C. 


Plaintiff's  Notice  of  Motion. 

SUPREME  COURT, 
New  York  County. 


Sally  White, 

Plaintiff. 

against 

Aura  mam  White, 

Defendant. 

Sir: 

Please  take  notice  that  upon  the  annexed 
affidavits  of  Sally  White,  verified  March  22nd, 
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16  Plaint i fx  Notice  of  Motion. 

1023,  Jesse  s.  Epstein,  verified  March  21st, 
1923,  Dr.  Jacob  Goldey  verified  March  22nd, 
1923,  TTaxel  Barnet,  verified  March  23rd,  1923, 
Helen  Alexander  verified  March  23rd,  11)23,  Kitty 
Rienenzncht,  verified  March  22nd,  1923,  and  Her- 
man Feldman,  verified  March  23rd,  1023,  and 
upon  the  summons  and  complaint  herein,  the 
plaintiff  will  move  this  court  at  a  Special  Term 
Part  I  thereof  on  the  28th  day  of  March,  1923, 
at   10:00  o'clock  in  the  forenoon  of  that  day 

17  or  as  soon  there-after  as  counsel  can  be  heard, 
for  an  order  to  be  made  and  entered  herein 
directing  the  defendant  to  pay  to  the  plaintiff 
the  sum  of  Three  thousand  ($3,000)  dollars  per 
month,  alimony  pendente  life,  and  the  sum  of 
Fifteen  thousand  ($15,000)  dollars  counsel  fee, 
and  for  such  other  and  further  relief  as  may 
seem  just  and  proper  in  the  premises. 

Dated,  New  Yoi  k,  March  23rd,  l»23. 

Yours,  etc., 

'K  Epstein  &  Brothers, 

Attorneys  for  Plaintiff, 

2  Rector  Street, 
New  York  City. 

To: 

Nathan  D.  Stern,  Esq., 
Attorney  for  Defendant, 
115  Broadway. 
New  York  City. 
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Affidavit  of  Sally  White  Read  on  Be-  19 
naif  of  Plaintiff  in  Support  of  Mo- 
tion. 

NEW  YORK  SUPREME  COURT, 
New  York  County. 


Sally  White, 


Plaintiff, 


against 


Abraham  White, 

Defendant. 


20 


State  of  New  York  \ 
County  of  New  York  \ 


ss.  : 


Sally  White,  being  duly  sworn,  deposes  and 
says : 

I  am  the  plaintiff  in  the  above  entitled  action 
ami  reside  at  the  Hotel  Emerson,  7oth  Street  & 
R roadway,  Borough  of  Manhattan,  City  of  New 
York.  I  am  twenty-six  (26)  years  of  ape  and 
the  defendant  is  twenty-eight  (28)  years  of  age. 

This  action  is  brought  for  separation  on  the 
ground  of  inhuman  and  eniel  treatment. 

The  summons  and  complaint  herein  were  serv- 
ed on  the  20th  day  of  March.  1923.  The  defend- 
ant has  appeared  by  his  attorney  N.  D.  Stern, 
of  115  Broadway,  New  York  City,  but  no  an- 
swer lias  as  yet  been  interposed. 

I  was  married  to  the  defendant  on  the  22d  day 
of  February,  1017,  in  the  City  of  New  York.  The 


'21 
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22  Affidavit  of  Solly  White,  Rend  on  Behalf  of 

Plaintiff  in  Support  of  Motion. 

issue  of  said  marriage  is  one  female  ehild, 
Elaine  White,  aged  four  and  one-half  (-A1/*) 
years. 

I  continued  to  live  with  the  defendant  until 
the  25th  day  of  February,  1923,  and  at  that 
time  resided  at  the  Belnord  Apartments,  Broad- 
way &  8Gth  Street,  Borough  of  Manhattan,  City 
of  New  York. 

The  defendant  resides  at  the  Hotel  Gotham, 

23  New  York  Cit^' 

For  almost  five  (5)  years  Inst  past  the  de- 
fendant has  repeatedly  committed  acts  of  cruel- 
ty nnd  violence  upon  me,  and  his  entire  course 
of  conduct  towards  me,  with  rare  intervals,  has 
been  for  a  long  period  uniformly  brutal  and  ab- 
usive, and  it  is  impossible  to  enumerate  in  detail 
all  of  the  acts  of  cruelty  and  brutality,  and  T, 
therefore,  call  the  Court's  attention  to  a  minor 
number  of  these  assaults  which  occurred  during 
the  said  period  and  that  are  now  within  my  r<0 
collection. 

The  defendant's  acts  of  cruelty  and  brutality 
~  began  in  the  Spring,  of  101S.  At  that  time  he 
exhibited  a  violent  temper  and  his  excuse  wns 
thnt  by  reason  of  his  having  sustained  serious 
losses  speculating  in  the  stock  market,  he  be- 
came nervous.  That  at  that  time  such  losses 
in  the  stock  market  and  speculation  did  annoy 
him  and  to  such  an  extent  that  his  physician 
advised  him  to  go  to  Lnkewood.  New  Jersey,  for 
a  rest.  The  defendant  requested  me  to  accom- 
pany him  and  I  declined  because  I  was  then 
in  a  delicate  condition  and  was  pregnant  with 
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Affuhint  of  Rally  White,  It  cut  on   Behalf  of  25 
Plaintiff  in   Support  of  MotUm. 

child.  As  n  result  of  my  refusal,  and  without 
any  other  reason,  the  defendant  struck  me  a 
violent  blow  in  the  face.  He  became  extremely 
repentant  and  begged  forgiveness  and  as  a  re- 
sult I  accompanied  him  to  Lakewood.  New 
Jersey,  where  we  remained  at  the  Ilotel  Blythe- 
wood  for  a  period  of  two  (2)  weeks. 

After  our  return  to  the  City  from  Lakewood 
the  defendant  continued  to  atone  and  strike  me. 

In  the  Fall  of  1918.  viz,  September  12th.  1018,  26 
my  child  was  born.  Thereafter,  the  defendant's 
conduct  towards  me  continued  to  be  abusive 
and  brutal  and  in  the  Winter  of  1010  on  an 
occasion  I  went  to  the  theatre  with  the  de- 
fendant, after  which  we  visited  the  Momarte 
Restaurant,  at  50th  Street  &  Broadway,  in  the 
City  of  New  York,  for  the  purpose  of  having 
midnight  supper.  The  restaurant  was  quite 
crowded  and  the  defendant  was  unable  to  pro- 
cure a  table  at  which  we  could  dine  and  ex- 
pressed a  desire  to  go  somewhere  else.  I  pre- 
ferred to  remain  and  wait  our  turn  and  sug-  27 
gesteri  we  should  wait  until  a  table  became 
vacant.  This  simple  remark  and  suggestion  ag- 
gravated him  to  such  an  extent  that  he  in- 
sisted on  leaving  the  restaurant,  grabbed  hold 
of  my  hand  and  took  me  with  him  almost  forc- 
ing me  in  the  elevator  with  him.  As  the  ele- 
vator descended  to  the  ground  floor,  the  de- 
fendant without  any  cause  whateoyer,  and  in 
the  presence  of  strangers  to  nie,  struck  hip  n 
violent  blow  in  the  face  and  T  would  have  fallen 
but  that  the  elevator  had  other  occupants  against 
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28  Affidavit  of  Sally  White,  Read  on  Behalf  of 

Plaintiff  in   Support  of  Motion. 

whom  I  collided  by  reason  of  the  force  of  the 
blow.  One  of  the  ladies,  a  stranger  to  me  and  a 
passenger  in  the  said  elevator,  r,  monshatul  with 
defendant  for  striking  me  and  attempted  to 
strike  and  assault  the  defendant,  but  was  pre- 
vented from  doing  so  and  addressing  the  defend- 
ant said,  "No  man  can  strike  a  lady  in  my  pres- 
ence". I  have  been  advised  by  my  counsel  who 
have  endeavored  to  locate  the  said  lady  that  her 

29  name  was  Mis.  Xti-mg  and  that  she  is  now  in  Los 
Angeles,  California. 

The  next  assanlt  in  public  took  place  on  New 
Year's  Eve,  December  31st,  1021,  I  accompanied 
my  husband  for  the  purpose  of  celebrating  the 
New  Year,  to  the  Palais  Royal  Restaurant  in 
the  Borough  of  Manhattan,  City  of  New  York. 
In  the  presence  of  Mr.  and  Mrs.  Albert  Rarnett 
and  Mr.  and  Mrs.  Oscar  Alexander,  all  of  the 
City  of  New  York,  and  numerous  patrons  of  the 
said  restaurant,  without  any  cause  or  reason, 
threw  the  contents  of  a  ehampaigne  glass 
•jq  in  my  face  and  over  my  evening  gown.  The  ex- 
cuse the  defendant  made  for  this  misconduct 
was  that  I  had  danced  with  a  gentleman  without 
receiving  his  consent.  The  occasion  was  New 
Year's  Eve  and  there  was  general  hilarity  and 
enjoyment  in  the  restaurant,  my  husband  danced 
with  other  ladies,  and  the  gentleman  named  Mr. 
Philip  Glenby,  whom  both  my  husband  and  my- 
self hnd  known  for  n  long  time,  asked  me  to 
dance  and  T  accepted  the  invitation.  At  the  time 
1  accepted  the  invitation  my  husband  was  danc- 
ing with  some  other  lady  and  T  did  not  and 
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Affuhnil  of  Salty   While,  Read  on   Behalf  of  31 
Plaintiff  in  Support  of  Motion, 

could  not  ask  his  consent  and  on  my  return  from 
the  dance  lie  assaulted  me  as  hereinbefore  stated, 
and  also  used  abusive  language  in  the  presence 
of  these  persons. 

Tn  the  month  of  April,  1022,  the  defendant  con- 
templated a  trip  to  Europe  and  at  that  time  our 
relations  were  strained  due  entirely  to  the  de- 
fendant's violent  temper  and  his  abuse  of  me, 
and  consequently  I  declined  to  accompany  him 
on  the  trip  to  Europe.  The  defendant  thereupon  *J2 
stated  that  if  T  did  not  go  he  would  take  some 
other  woman  on  the  trip.  This  remark  opened 
the  breach  wider  and  a  violent  quarrel  ensued, 
and  there  was  finally  a  temporary  reconciliation 
upon  the  defendant's  promise  to  reform,  and  re- 
lying upon  his  promise  I  consented  to  accom- 
pany him.  We  sailed  on  April  11th,  1022,  on 
the  Steamship  Aquitania  and  occupied  a  state- 
room and  hath  for  which  the  defendant  paid 
Fourteen  hundred   ($1400)  dollars. 

On  April  10th,  1022,  out  day  prior  to  sail- 
ing for  Europe,  T  was  invited  to  a  luncheon  at  «j>j 
the  Hotel  M^Alpin.  New  York  City,  tendered  to 
the  defendant  by  the  employees  of  Morris  White, 
Being  occupied  in  packing  and  the  preparation 
for  the  European  trip,  1  was  unable  to  attend 
the  luncheon.  After  the  luncheon  the  defendant 
telephoned  and  nphraided  me  because  I  did  not 
attend  the  luncheon.  T  explained  the  cause  to 
him  and  immediately  went  to  his  place  of  bind 
ncss,  saw  him  and  his  brother,  Morris  White, 
and  again  explained  the  situation  and  apologized 
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34     Affidavit  of  Sally  White,  Read  on  Behalf  of 
Plaintiff  in  Support  of  Motion. 

and  said  I  was  sorry  that  he  felt  offended  at 
my  not  attending. 

When  defendant  came  home  that  evening  T 
realized  that  my  apologies  were  of  no  avail.  lie 
immediately  gave  an  exhibition  of  his  violent 
temper  and  his  tyrannical  mood  and  stated  that 
he  would  not  permit  me  to  accompany  him  on 
the  trip.  This  took  place  in  our  home  where 
we  then  lived,  No.  500  West  End  Avenue,  New 
Ji5  York  City,  in  the  presence  of  my  sister,  Mrs. 
Kitty  Iiienensucht.  Fie  then,  in  her  presence, 
struck  me  a  violent  blow  in  the  faee  and  in- 
flicted a  number  of  blows  on  my  body. 

The  following  day  we  went  on  the  boat  and 
did  not  speak  to  each  other  for  several  days.  T 
only  accompanied  him  because  I  had  no  alterna- 
tive— all  my  clothes  were  packed,  the  tickets 
had  been  bought  and  all  plans  made  for  the 
European  trip — also  I  believed  that  the  defend- 
ant would  repent  and  that  we  could  possibly 
have  an  enjoyable  trip,  but  in  this  I  was  disap- 
li(J  pointed.  During  the  whole  trip  we  hardly  spoke 
to  each  other  and  the  defendant  paid  absolutely 
no  attention  to  me  and  treated  me  as  if  I  were 
excess  baggage.  He  spent  most  of  his  time  in 
i  lie  smoking  room  playing  cards  with  other  pas- 
sengers on  the  boat.  For  appearance's  sake  he 
accompanied  me  to  dinner  in  the  dining  room 
but  there  was  no  conversation  between  us. 

On  arriving  in  Paris  we  went  to  the  Dn  Rhun 
Hotel,  and  remained  there  for  two  and  one-half 
(2V2)  weeks. 
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In  Paris  I  suggested  to  the  delVinlant  that  it 
was  an  opportune  time  to  purchase  sonic  gowns 
and  his  reply  was  that  he  had  no  ohjection — 
that  he  would  buy  clothes  for  any  woman.  After 
receiving  his  consent  I  did  purchase  clothes 
amounting  to  about  Twenty-four  hundred 
($2400)  Dollars,  in  Paris,  and  the  defendant 
bought  clothes  and  haberdashery  for  himself  for 
almost  a  like  amount. 

From  Paris  we  went  to  Frankfort,  Germany,  38 
and  occupied  the  rooms  known  as  the  "Royal 
Suite"  at  the  Frankfort  TToffe  Hotel,  and  from 
Frankfort  we  travelled  to  Berlin  and  from  there 
returned  to  Paris, 

The  defendant  told  me  that  the  expense  of  the 
trip,  which  had  lasted  about  six  weekly  had  cost 
over  Ten  thousand  (#1 0.000)  dollars. 

While  in  Europe  the  defendant  was  extremely 
inconsiderate.  On  a  number  of  occasions  he  at- 
tended places  of  amusement  without  me,  and 
was  frequently  seen  with  other  people  at  the 
races.  I  told  him  that  it  looked  ridiculous  that  $y 
he  should  go  without  me  to  such  places,  and 
he  retorted  that  I  was  at  liberty  to  go  with 
anyone  that  I  pleased  and  that  he  would  seeV 
his  enjoyment  in  the  manner  which  he  saw  fit 

Throughout  the  entire  trip  I  suffered  indes- 
cribable mental  anguish  and  was  constantly  sub- 
jected to  the  defendant's  humiliation.  While  in 
Paris  he  often  suggested  to  me  that  I  procure  a 
divorce  from  him  in  France  and  stated  that  n 
divorce  could  be  procured  in  Paris  on  the  ground 
of  desertion  and  abandonment  and  that  he  had 
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ascertained  that  the  laws  of  France  favored  the 
husband.  The  idea  was  repugnant  to  me  nnd  I 
refused  to  entertain  the  proposition. 

After  leaving  Paris  we  journeyed  to  the  Hotel 
Savoy,  at  London,  England,  where  we  stopped  for 
three  days.  In  the  month  of  May  and  while  in 
the  Hotel  Savoy  in  London,  the  defendant,  in  the 
presence  of  a  Mr.  P>aer,  struck  me  in  the  face. 
This  took  place  in  the  dining  room  of  the  Hotel 

41  Savoy.  Mr.  Haer  was  the  foreign  representative 
of  Morris  White  The  cause  for  striking  me 
was  that  while  asparagus  was  served  I  re- 
marked that  I  remembered  having  had  asparagus 
at  Henri's  Restaurant,  in  Long  Island,  and  In 
my  opinion  the  asparagus  there  was  neiier  than 
i  hat  servwl  at  the  Hotel  Savoy.  The  defendant 
immediately  asked  me  with  whom  I  was  at 
Henri's.  I  resented  the  arrogant  manner  of  his 
inquiry  and  the  result  was  that  he  struck  me. 

We  returned  to  New  York  on  about  the  26th 
day  of  May,  on  the  same  steamer,  Acquitanin, 
4»j    and  occupied  a  room  and  bath  for  which  the  de- 
fendant paid  about  One  thousand  ($1,000)  dol- 
lars. 

In  June,  1022,  we  resided  at  No.  500  West  End 
Avenue,  Borough  of  Manhattan,  New  York  City. 
Our  relations  became  so  strained  that  we  hardly 
spoke  to  each  other  nnd  we  might  just  as  well 
have  been  living  apart. 

Some  time  in  June,  1022,  the  defendant,  with- 
out any  cause  whatsoever,  stated  that  he  bad 
the  goods  on  me  nnd  was  going  to  get  a  divorce 
from  me.    I  asked  him  what  goods  he  had  on 
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me  and  he  told  me  that  I  visited  the  Ritz  Carl- 
ton Hotel  Restaurant  four  days  a  week,  and  that 
he  knew  everything  I  had  been  doing  ever  since 
our  return  from  Europe  as  he  had  given  the 
chauffeur  instructions  to  report  to  him  every 
place  I  visited.  I  resented  the  statement  and 
further  resented  the  fact  that  he  should  employ 
a  chauffeur  to  spy  on  me  because  such  action 
was  humiliating  and  degrading  to  me.  I  fur- 
ther stated  to  him  that  no  gentleman  would  sub- 
ject his  wife  to  being  spied  upon  by  bis  employee 
and  that  my  acts  and  conduct  were  an  open  hook. 
The  defendant  at  that  time  stated  that  he  ob- 
jected to  and  would  not  permit  my  lunching  with 
friends  in  any  of  the  public  restaurants.  That 
I  had  lunched  in  public  places  with  friends  and 
that  my  last  offense  was  dining  at  the  Ritz  Carl- 
ton Hotel. 

I  have  never  dined  in  any  public  restaurant 
with  any  gentleman  or  man  excepting  when  ac- 
companied by   my  husband. 

During  this  discussion  the  defendant  stated 
to  me  that  he  wanted  a  wife  who  was  not  pos- 
sessed of  modern  ideas  and  who  believed  it.  was 
her  duty  to  cany  out  her  husband's  wishes, 
whether  right  or  wrong. 

At  the  time  mentioned  and  on  this  occasion 
during  this  discussion  the  name  of  Mrs.  Scigel 
was  brought  into  the  argument  because  T  had 
dined  with  her  at  the  Kit/.  Carlton  Hotel  and 
Illy  husband  stated  that  he  objected  to  my  din- 
ing with  Mrs.  Seigel  and  as  the  reason  therefor 
he  stated  that  she  was  a  woman  who  controlled 
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Plaintiff  in  Support  of  Motion. 

her  husband  and  hence  would  exercise  a  bad 
influence  over  me  and  that  he  wanted  to  be 
supreme  and  all  his  orders  and  wishes  should 
be  carried  out  by  me,  whether  right  or  wrong. 

The  defendant  is  a  Russian  by  birth  and  be- 
lieves that  the  wife  in  America  should  act  and 
live  as  wives  do  in  Russia,  entirely  subservient 
to  the  wishes  of  her  husband. 

On  the  3rd  day  of  February,  1923,  we  oc- 

47  cupied  an  apartment  consisting  of  six  rooms 
and  two  baths  at  the  Belnord  Apartments,  80th 
Street  &  Broadway,  Borough  of  Manhattan.  On 
that  day  the  defendant  again  struck  and  assaul- 
ted me  by  striking  me  in  the  face  and  body 
and  attempted  to  choke  me  by  grabbing  me  around 
the  throat. 

For  two  weeks  prior  to  this  assault  the  de- 
fendant absented  himself  from  home  every  even- 
ing and  would  return  home  at  all  hours  in  the 
morning.  Frequently  the  defendant  came  in 
about  three  o'clock  in  the  morning  taking  a 
4H  special  delight  in  singing  and  whistling  so  as 
to  disturb  my  slumbers. 

On  this  particular  occasion  I  had  been  spend- 
ing the  evening  with  friends,  namely,  Mr.  and 
Mrs.  Smolens.  I  had  been  visiting  them  at  their 
home,  No.  215  West  90th  Street,  New  York  City, 
and  we  had  all  spent  the  evening  playing  bridge 
and  1  left  the  Smolen's  home  with  Mr.  and  Mrs. 
E.  B.  Cohen,  who  escorted  me  home,  and  when 
T  entered  our  apartment  the  defendant  was  there. 
He  immediately  became  abusive  ami  demanded 
an  accounting  as  to  where  I  had  been.    Two  days 
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previous  thereto  the  defendant  had  told  me  that 
he  was  having  me  followed  by  detectives  and 
•letting  reports  of  everything  T  was  doing.  I, 
therefore,  in  reply  to  his  question  told  him  that 
if  he  wanted  to  know  where  I  had  been  he  had 
better  ask  his  detectives  for  their  report.  This 
aggravated  the  defendant  to  sueh  an  extent  that 
lie  became  white  with  rage,  shouted  that  he  had 
murder  in  his  heart  and  resulted  in  his  assault- 
ing me  as  above  stated.  50 

I  also  desire  to  call  the  Court's  attention  to 
an  episode  which  occurred  in  November,  1022, 
at  the  Belle  Claire  Hotel,  New  York  City,  where 
we  resided.  After  going  to  the  theatre  and  en- 
joying a  midnight  supper  with  friends  we  re- 
turned to  our  hotel  at  3  o'clock  in  the  morning 
Without  the  slightest  provocation  the  defendant 
went  into  a  rage,  horribly  abused  me  and  shouted 
that  he  was  through  with  me  and  that  he  intend- 
ed to  leave  me  for  good.  At  3  o'clock  in  the  morn- 
ing he  left  the  hotel  and  my  next  communication 
was  a  telephone  message  at  7:30  the  following  g| 
morning  from  the  defendant  in  which  he  asked 
me  to  accompany  him  to  the  Yale-IIarvard  foot- 
ball game  and  for  the  sake  of  peace  I  accom- 
panied him. 

As  another  illustration  of  the  defendant's 
lack  of  consideration  of  nie,  T  cite  this  incident: 
About  two  years  ago  the  defendant  remained 
away  from  home  all  night  and  I  was  so  alarmed 
by  his  absence  that  I  enlisted  the  aid  of  the  New 
York  Police  Department  to  locate  him.  I  sub- 
sequently  ascertained    that   the   defendant  was 
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engaged  in  shooting  dice  all  night  and  on  that 
particular  occasion  lost  over  Three  thousand 
(#3,000)  dollars. 

On  the  14th  day  of  February,  1023,  in  our 
home  at  the  Tielnord  Apartments,  I  was  enter- 
taining my  brother,  Irving  Feldman,  his  wife, 
Fannie  Feldman  and  a  Mrs.  Solomon.  We  had 
been  playing  bridge  in  the  dining  room  and 
about  0:30  o'clock  in  the  evening  the  defendant 

53  came  homo  accompanied  by  five  other  men, 
namely,  Messrs.  Harnett,  Alexander,  Bienensucht, 
Cohen,  and  a  fifth  gentleman  whose  name  T  do 
not  recall  and  a  stranger  to  me.  We  thereupon 
adjourned  to*  the  sitting  room  and  continued  our 
bridge  game  and  my  husband  played  cards  with 
his  friends  in  the  dining  room.  I  suggested  to 
my  cousin,  Irving  Cohen,  that  he  take  one  of 
the  chairs  from  the  kitchen  to  sit  on  while  play- 
ing cards.  My  husband  resented  this  and  said 
that  I  had  insulted  one  of  his  guests  and  he  at- 
tempted to  strike  me.  He  used  abusive  language 
and  in  the  presence  of  the  guests  mentioned  sta- 
ted that  he  had  a  good  notion  to  throw  me  out 
of  the  house  bodily.  My  brother,  Irving  Feld- 
man, interfered  and  prevented  the  defendant 
from  striking  me. 

On  the  24th  day  of  February,  1023,  at  our  home 
in  the  TCelnord  Apartments,  the  defendant  again 
assaulted  me  and  struck  me  and  beat  me  severely. 
He  struck  me  in  the  face  and  the  car.  I  was 
injured  to  such  an  extent  that  T  needed  the  ser- 
vices of  a  physician.  I  was  attended  at  my  home 
by  Or.  Jacob  Goldey  of  fifiO  West  End  Avenue, 
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New  York  City,  my  family  physician.   As  a  result 
of  the  blow  I  suffered  a  contusion  of  my  left  jaw 
and  wound  on  the  inner  lol»e  of  my  left  ear  for 
which  the  doctor  treated  me  and  bandaged  my 
ear  and  face.   That  the  cause  of  this  assault  was, 
I  had  learned  that  the  defendant  had  been  fre- 
quenting    restaurants,     and     particularly  the 
Bfomarte  Restaurant,  accompanied  by  a  woman, 
and  on  this  particular  night  in  the  company  of 
my  friend,  Miss  Minna  Fcrtig  and  her  friend  Mr.  56 
Joseph  Citron,  I  went  to  the  Bfomarte  Restaurant 
and  found  the  defendant  in  the  company  of  a 
lady.    1  did  not  speak  to  him.    He  undoubtedly 
saw  me  because  when  he  returned  home  at  about 
3  o'clock  in  the  morning  I  was  occupying  my 
baby's  bedroom  that  night  and  about  8:30  in  the 
morning  he  came  to  the  baby's  bedroom,  awoke 
me  and  said,  "I  suppose  now  you  think  you  have 
it  on  me".   I  replied  that  I  did  not  care  to  discuss 
the  matter  and  requested  him  to  leave  the  room. 
He  continued  to  abuse  me,  whereupon  I  left  the 
baby's  room  and  went  into  my  own  bedroom.    The  57 
defendant  followed  me  and  continued  his  abusive 
talk  and  said  that  if  I  wanted  to  know  the  name 
of  the  woman  that  he  was  with  he  would  gladly 
give  it  to  me  and  that  her  name  was  Shannon 
Day,  a  moving  picture  actress,  who  had  come 
from  California  especially  to  see  him  and  at  his 
request.    I  resented  his  vile  talk;  told  him  it  was 
insulting  and  humiliating  and  that  he  should  let 
me  alone  and  go  his  way  and  I  would  go  mine, 
and  without  any  provocation  he  struck  me  in  the 
ear  and  body  causing  my  ear  to  bleed.    I  suffered 
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severe  pain  ami  could  not  masticate  food  because 
of  the  injury  to  my  jaw.  The  language  indulged 
in  by  the  defendant  on  this  occasion  is  too  vile 
to  emolKly  herein. 

Prior  to  this  time  I  had  made  every  effort  for 
the  sake  of  our  child  to  continue  to  live  with  the 
defendant.  I  have  condoned  his  conduct  on  many 
occasions  hut  the  last  assault  convinced  me  that 
further  cohabitation  with  the  defendant  would 
5<)  endanger  my  life,  and  for  fear  of  repetition  I 
avoided  him. 

For  all  the  luxuries  the  defendant  provided  me 
with  I  have  paid  the  highest  price  in  the  power 
of  woman  to  pay.  The  best  years  of  my  life  I 
have  spent  in  misery  and  fear.  The  phenomenal 
business  success  of  the  defendant  has  had  the 
effect  of  making  a  failure  of  him  as  a:  man  and  as 
a  husband.  To  illustrate  the  truth  of  this  state- 
ment, I  call  the  Court's  attention  to  the  fact  that 
following  the  last  assault  the  defendant  visited 
my  cousin,  Irving  Cohen,  at  the  Roosevelt  IIos- 
pital  and  while  Mr.  Cohen  was  dangerously  ill  he 
said  to  him  with  an  air  of  bravado  (referring  to 
me)  "Well'  T  let  Sally  have  it  good.  It'll  take 
her  a  long  time  to  get  over  that  licking". 

It  must  be  apparent  to  this  Court  that  it  is  im- 
possible for  a  wife  who  retains  any  self  respect  to 
live  with  the  defendant.  Intoxicated  by  his  power 
to  accumulate  a  fortune,  he  can  only  be 
adequately  compaied  to  the  late  Czar  of  Russia. 
For  over  four  years  I  have  been  the  target  of  his 
assaults,  the  subject  of  continual  humiliation  and 
received  various  other  forms  of  punishment.  For 
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a  long  time  I  have  been  deprived  of  the  use  of  the 
automobile  because  the  defendant  had  deeided  to 
put  the  car  in  dead  storage.  The  defendant's  poli- 
cies of  life  insurance  in  which  I  was  named  as 
beneficiary  were  changed  at  his  direction  so  as 
to  prevent  me  from  procuring  any  benefit  there- 
under. My  charge  accounts  were  discontinued 
and  the  defendant  has  failed  to  contribute  any- 
thing towards  my  support  or  the  support  of  our 
child  since  March  10th,  1923.  62 

In  the  last  six  months  I  have  lost  twelve  (12) 
pounds  in  weight  and  now  weigh  102  pounds. 
That  I  have  constantly  been  under  a  nervous 
strain  and  suffer  from  extreme  nervousness  pro- 
duced by  the  defendant's  conduct. 

Our  child  is  now  reaching  an  age  when  it 
should  not  live  in  an  atmosphere  such  as  is 
created  by  this  defendant.  He  swears  and  curses, 
and  uses  profane  language,  and  has  called  me  vile 
names  in  the  presenuce  of  the  child. 

The  defendant  left  the  City  of  New  York  on  a 
business  trip  on  February  25th,  1023,  and  as  my  53 
doctor  advised  me  that  I  was  on  the  verjtof  a 
nervous  breakdown,  I  moved  to  the  .Hotel  Emer- 
son with  my  child.  I  took  all  of  my  household 
furniture  and  stored  it  with  the  Liberty  Storage 
&  Warehouse  Company  where  it  now  is. 

AS  TO  THE  DEFENDANT'S  FINANCIAL 
CONDITION,  DEPONENT  ALLEGES: 

• 

The  defendant  is  a  member  of  the  firm  known 
as  Morris  White.    That  their  business  is  manu- 
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faeturing  leather  goods  at  205  Sixth  Avenue, 
New  York  City.  The  defendant's  interest  in  said 
firm  is  25%  of  the  profits.  That  the  profits  of 
Morris  White  for  the  year  of  1022  were  upwards 
of  Four  hundred  thousand  ($400,000)  dollars, 
and  defendant's  share  was  over  One  hundred 
thousand  (#100,000)  dollars.  The  defendant  has 
a  drawing  account  of  Six  hundred  ($000)  dollars 
per  week  or  equal  to  Thirty  thousand  (.$30,000) 
(55  dollars  per  year.  That  in  addition  thereto  he  is 
allowed  traveling  expenses  amounting  to  Ten 
thousand  ($10,000)  dollars  per  year.  The  de- 
fendant's life  is  insured  for  Three  hundred  thou- 
sand ($800,000)  dollars,  and  the  premiums 
thereon  aggregate  over  Twelve  thousand  ($12,- 
000)  dollars  per  year. 

The  rent  of  our  apartment  at  the  Tielnord 
Apartments,  was  Thirty-five  hundred  ($3500) 
per  year. 

Prior  to  December  5th,  1022,  we  lived  at  the 
Hotel  Belle  Claire  and  occupied  a  suite  of  rooms 
(J(J  for  which  the  defendant  paid  Four  hundred 
($400)  dollars  per  month. 

That  prior  thereto  we  occupied  a  furnished 
apartment  at  500  West  End  Avenue  at  an  annual 
rental  of  Fifty-four  hundred  ($5400)  dollars. 

My  husband  allowed  me  the  sum  of  Two  hun- 
dred ($200)  dollars  per  week  for  table  and  maid. 

In  addition  thereto  my  husband  employed  a 
chauffeur  to  operate  a  Packard  Car  for  which  he 
paid  Thirteen  thousand  ($13,000)  dollars  in  the 
Spring  of  1021.  The  cost  of  operating  the  said 
automobile  and  the  chauffeur's  wages  exceed  the 
sum  of  Five  thousand  ($5,000)  dollars  per  year. 
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The  defendant  is  a  member  of  the  Fenimore 
County  Club. 

In  the  summer  of  11)20  we  lived  at  the  Hotel 
Xassau,  Long  Beneh,  for  which  the  defendant 
paid  Three  hundred  and  ninety  (#390)  dollars 
per  week. 

In  the  summer  of  1021  we  lived  in  a  summer 
home  for  which  the  defendant  paid  Twenty-four 
(|2400)    hundred  dollars  for  the  season,  and 
which   he   rented   from   the   Tilfords  at   Long  68 
Branch. 

That  during  the  summer  of  1022  we  occupied 
two  rooms  and  hath  at  the  Hathaway  Inn,  at 
Deal  Ileach,  New  Jersey,  for  which  the  defendant 
paid  One  hundred  seventy-five  ($175)  dollars  per 
week  for  board  and  lodging. 

In  1022  the  defendant  lost  at  least  Twenty-five 
thousand  (#25,000)  dollars  at  the  races  and  in 
addition  thereto  is  a  heavy  speculator  in  the  stock 
market.  He  keeps  an  active  account  with  the 
stock  exchange  house  of  Hirsch,  Lillienthal  &  Co., 
and  also  trades  with  .lack  Schneck,  a  member  of  69 
the  New  York  Curb  Association. 

The  defendant's  losses  in  the  stock  market  in 
the  last  four  years  exceed  One  hundred  thousand 
(#100,000)  dollars. 

The  defendant  has  paid  for  my  clothes  during 
the  year  1022  over  Ten  thousand  (#10,000)  dol- 
lars. 

The  defendant's  bills  for  clothing,  furnishings, 
etc.,  during  the  same  period  amounted  to  over 
Five  thousand   (#5,000)  dollars.    The  defendant 
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70    Affidavit  of  Sally    White,  Read  on   Behalf  of 
Plaintiff  in  Support  of  Motion. 

has  at  least  forty  (40)  suits  of  clothes  costing  not 
less  lliiiii  One  hundred  ($100)  dollars  per  suit. 
The  defendant  has  spent  for  theatre  tickets, 
amusements  and  dining  in  public  restaurants  dur- 
ing the  year  1022,  at  least  Five  thousand  ($5,000) 
dollars.  The  last  bill  incurred  by  the  defendant 
with  the  Broadway  Theatre  Ticket  Company 
amounted  to  over  Four  hundred  ($400)  dollars. 
I  married  the  defendant  at  the  age  of  twenty 
rj±  (20)  years.  Prior  thereto  I  was  earning  my  own 
livelihood,  and  at  the  time  of  our  marriage,  the 
defendant  was  earning  Fifty  ($50)  dollars  per 
week. 

The  defendant's  rapid  rise  from  poverty  to 
wealth  has  had  an  ill  effect  upon  him  and  I, 
therefore,  cite  the  following  incidents:  At  the 
defendant's  insistence  I  purchased  for  our  baby  a 
fur  coat  for  Two  hundred  twenty-five  ($225) 
dollars.  I  reasoned  with  the  defendant  that  a 
$225.00  coat  for  a  4  year  old  child  was  sheer 
extravagance  to  which  he  replied  that  he  wants 
rjty    his  child  to  be  the  best  dressed  child  in  New  York. 

My  husband  purchased  a  pearl  necklace  for  the 
baby,  for  which  I  am  informed  he  paid  over 
Seven  hundred  ($700)  dollars. 

The  cost  of  maintenance  of  my  baby  amounts 
to  at  least  Twenty-five  hundred  ($2500)  dollars 
per  year. 

The  defendant  is  in  the  habit  of  squandering 
fabulous  sums  of  money.  It  is  nothing  unusual 
for  the  defendant,  while  playing  golf,  to  hand  a 
caddy  boy  a  Five  ($5)  dollar  tip  and  he  is  just  as 
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Affidavit   of  Sally   White,  Read   on   Behalf  of  73 
Plaintiff  in  Support  of  Motion, 

liberal  with  all  waiters,  menials  and  employees  of 
restaurants.  I  am  informed  that  the  head-waiter 
at  the  Momarte  Restaurant  is  on  hi*  pay  roll  and 
receives  a  monthly  wage  in  consideration  for 
which  he  reserves  choice  tables  for  my  husband 
and  which  are  occupied  by  my  husband  and  his 
friends. 

In  the  last  two  years  the  defendant  has  lost  at 
least  the  sum  of  Twenty-five  thousand  (f 25,000) 
dollars  at  a  game-of -chance  commonly  known  as  74 
"Dice". 

The  defendant  maintained  charge  accounts  for 
me  at  all  the  leading  department  stores  in  the 
City  of  New  York  and  at  the  most  fashionable 
dressmakers,  milliners,  modistes  and  furriers  in 
the  city,  to  wit,  Bendel's,  (Sicklings,  Licht en- 
stein's,  Rergdorff  &  Goodman,  etc.,  etc. 

The  defendant  patronizes  the  most  expensive 
halK'rdashers  in  the  City  of  New  York.  His 
clothes  are  all  made  to  order  by  Win  taker,  who 
charges  $175.00  for  a  business  suit.  Ten  thou- 
sand ($10,000)  is  a  conservative  estimate  of  the  75 
cost  of  the  defendant's  wordrobe. 

The  defendant  is  possessed  of  stock,  bonds,  in- 
vestments and  debts  due  him  exceeding  Two  hun- 
dred fifty  thousand  ($250,000)  dollars,  as  well 
as  his  interest  in  the  firm  of  Morris  White. 

The  home  my  husband  furnished  for  me  at  the 
Relnord  Apartments  in  the  Fall  of  1022  cost 
over  Twenty-five  thousand  ($25,000)  dollars,  and 
the  cost  of  maintaining  our  home,  automobile,  liv- 
ing expenses,  medical  services,  help,  incidentals, 
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76  Affidavit  of  Sally   "IVhite,  Read   on    Behalf  of 

Plaintiff  in  Support  of  Motion. 

etc.,  exceeded  Sixty  thousand  (#00,000)  dollars 
per  annum. 

I  have  paid  nothing  to  my  attorneys  in  this 
action. 

1  am  entirely  without  means  and  am  unable  to 
pay  counsel  fees  and  am  in  no  position  to  make 
provision  for  them.  All  I  OAvn  is  some  jewelry 
which  was  given  me  by  the  defendant  and  the 
furniture.    I  have  no  money  in  bank  account  and 

77  have  no  properly  whatsoever.  I  am  obliged  to 
borrow  money  with  which  to  pay  for  the  support 
of  myself  and  child  my  husband  having  ceased 
to  provide  for  me  since  March  10th,  1923. 

In  order  to  properly  prepare  this  case  for 
trial,  I  am  advised  by  my  attorneys  that  it  would 
be  necessary  to  take  the  deposition  of  a  number 
of  witnesses.  That  it  will  be  necessary  to  pro- 
cure the  deposition  of  Mrs.  Strong  as  well  as  wit- 
nesses to  the  assault  in  England. 

There  is  no  decree  of  separation  or  divorce 
granted  to  either  myself  or  the  defendant  against 
7g  the  other  and  that  no  agreement  of  separation 
has  ever  been  made  between  the  parties  to  this 
action. 

Wherefore  I  pray  that  an  order  be  made  herein 
directing  the  defendant  to  pay  me  the  sum  of 
Three  thousand  ($3,000)  dollars  per  month  ali- 
mony pendente  lite  for  the  support  and  mainten- 
ance of  myself  and  child,  Elaine,  and  also  the  sum 
of  Fifteen  thousand  (.$ 15,000)  dollars  to  Messes. 
Epstein   &   Brothers,   my  attorneys,  as  counsel 


Digitized  by  Google 


27 


AjJUIarit  of  Jesse  8.  Epstein,  Read  on  Behalf  of  79 
Plaintiff  in   Support  of  Motion. 

Tecs,  for  which  no  previous  application  has  l>een 
made. 

Sally  White. 

Sworn  to  before  me  this 
22nd  day  of  March,  11)23. 
Anna  II.  Rogan, 

Notary  Public,  Kings  Co.,  No.  415. 
Cert,  filed  X.  Y.  Co.  No.  3. 

Kinss  County  Reg.  No.  3082.  y0 

N.  Y.  Reg.  No.  3002. 

Cert,  filed  Xjissiu  Oo. 

Cert,  ii  1  < *rl  Queens  Co. 

Term  expires  March  30,  1023. 


Affidavit  of  Jesse  S.  Epstein,  Read 
on  Behalf  of  Plaintiff  in  Support 
of  Motion. 

NEW  YORK  SUPREME  COURT, 

County  of  Nbw  Youk. 


81 


Sally  Wiiitk. 

Plaintiff, 


against 

Arraitam  White, 

Defendant. 

state  of  New  York,  \ 
County  of  Nbw  YORK.  J 

.Jesse  S.  Epstein,  being  duly  sworn,  deposes 
and  savs: 
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82     Affidavit  of  Jesse  8.  Epstein,  Read  on  Behalf  of 
Plaintiff  in  Support  of  Motion. 

I  sun  a  member  of  the  firm  of  EPSTEIN  & 
BitoTHKRS  of  2  Rector  Street,  New  York  City, 
attorneys  for  the  plaintiff  in  the  al>ove  entitled 
action. 

That  the  plaintiff  has  stated  the  facts  of  her 
case  to  me  and  after  such  statement  I  verily  helive 
and  have  advised  her  that  she  has  a  good  and 
meritorious  .action  against  the  defendant  foV 
separation. 

33      That  no  compensation  has  been  paid  to  me  or 
to  my  firm  for  the  services  rendered  and  to  be 
rendered  in  this  action  and  the  plaintiff  is  in  no 
circumstance,  as  she  informs  me,  to  make  pay 
ment  or  agreement  in  that  respect. 

In  addition  to  the  preparation  of  the  volumin- 
ous papers  upon  this  motion  for  alimony  and 
counsel  fee,  a  vast  amount  of  services  will  be  re- 
quired to  be  rendered  not  alone  in  connection 
with  the  present  motion  but  also  in  connection 
with  investigations  and  preparations  of  the  case 
for  trial  and  the  actual  trial  thereof. 

In  deponent's  opinion  it  is  necessary  to  take 
the  deposition  of  the  witness  Mrs.  Strong,  who 
has  been  traced  by  investigators  to  the  City  of 
Los  Angeles,  but  the  exact  address  in  Los  Angeles 
is  unknown  at  the  present  time. 

On  behalf  of  the  plaintiff  the  deponent  will 
serve  an  amended  complaint  setting  forth  addi- 
tional acts  of  cruelty  and  inhuman  treatment 
and  that  the  investigations  will  have  to  be  con- 
tinued for  the  purpose  of  locating  numerous  wit- 
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Affidavit  of  Jesse  S.  Epstein,  Read  on  Behalf  of 
Plaintiff  in  Support  of  Motion. 

nesses  who  are  scattered  throughout  the  United 
States.  That  the  expenses  Incidental  to  the  in- 
vestigations are  costly  and  I  am  informed  by  the 
plaintiff  that  she  has  no  means  to  pay  for  the 
same. 

That  deponent  rendered  considerable  services 
in  ascertaining  the  defendant's  financial  condi- 
tion. From  the  reports  received  the  defendant  is 
worth  upwards  of  Two  hundred  fifty  thousand 
($250,000)  dollars  and  that  his  income  from 
Morris  White  for  the  four  years  last  past  has 
been  over  Four  hundred  thousand  ($100,000) 
dollars. 

Deponent  is  informed  that  the  defendant  now 
resides  at  the  Hotel  Gotham  in  the  City  of  New 
York. 

That  it  is  impossible  to  state  with  certainty  all  . 
the  services  that  will  have  to  be  performed  by  the 
plaintiffs  counsel  in  the  preparation  of  this  ac- 
tion. In  deponent's  opinion  it  will  be  necessary 
to  call  on  plaintiff's  behalf  at  least  twenty-live 
(25)  witnesses. 

In  view  of  the  station  in  life  of  the  parties,  the 
financial  standing  of  the  defendant  and  the  ser- 
vices required  to  be  rendered  in  this  action,  I 
believe  that  a  counsel  fee  of  Fifteen  thousand 
(#15,000)  dollars  is  reasonable.  I,  therefore,  join 
in  the  application  made  by  the  plaintiff  for  the 
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Affidavit  of  Jacob  Qoldey,  Read  on  Behalf  of 
Plain  tiff  in  Support  of  Motion. 

allowance  of  counsel  fee  to  her  in  the  sum  of 
Fifteen  thousand   ($15,(100  >  dollars. 

Jesse  S.  Epstein. 

Sworn  to  before  me  this 
21st  day  of  March,  1923. 
Anna  H.  Bouan, 
Notary  Public,  Kings  Co.  No.  115. 
Cert,  filed  N.  Y.  Co.  No.  3. 
Kings  County  Reg.  No.  30S2. 
N.  Y.  Rep;.  No.  3002. 
Cert,  filed  Nassau  Co. 
Cert,  filed  Queens  Co. 
Term  expires  March  30,  1023. 


Affidavit  of  Jacob  Goldey,  Read  on 
Behalf  of  Plaintiff  in  Support  of 
Motion. 

NEW  YORK  SUPREME  COURT, 

County  of  New  York. 

Sally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 


State  of  New  York,  \ 
County  ok  New  York.  \ 

Jacob  Goldey,  being  duly  sworn,  deposes  and 
says: 
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Affidavit  of  Jacob  Goldey,  Head  on  Behalf  of  91 
Plaintiff  in  Support  of  Motion. 

lie  is  a  duly  licensed  physician  practicing  the 
profession  of  medicine  in  the  State  of  New  York, 
and  resides  at  No.  069  West  End  Avenue, 
Borough  of  Manhattan,  City  of  New  York. 

That  he  is  and  lias  been  the  physician  of  the 
plaintiff  in  this  action  for  twenty-five  years. 

That  on  the  24th  day  of  February,  1923,  in  re- 
sponse to  a  telephone  call,  deponent  attended  the 
plaintiff  at  her  apartment  at  the  Kelnord  Apart- 
ments, Broadway  and  80th  Street,  Borough  of  92 
Manhattan,  City  of  New  York,  and  there  found 
the  plaint  ill*  Buffering  from  contusion  of  the  left 
jaw  and  wound  on  the  inner  lol>e  of  her  left  ear, 
her  ear  bleeding  and  she  was  in  a  highly  nervous 
condition.  Deponent  treated  the  plaintiff  for 
such  injury  and  bandaged  her  ear  and  that  such 
treatment  was  necessary  by  reason  of  her  condi- 
tion. That  it  is  deponent's  professional  opinion 
that  the  said  injuries  were  caused  by  a  severe 
blow  or  blows  on  the  left  jaw  or  ear.  Deponent 
was  informed  by  the  plaintiff  that  such  blows  had 
been  inflicted  upon  her  by  her  husband,  the  de-  93 
fondant  in  this  action. 

Jacob  Golbby. 

Sworn  to  before  mo  this 
22d  day  of  March,  1923. 
Anna  H.  Bogan, 

Notary  Public,  Kings  Co.  No.  415. 
Cert,  tiled  N.  V.  Co.  No.  3. 
Kings  County  Keg.  No.  3082. 
N.  Y.  Keg.  No.  3002. 
Cert,  tiled  Nassau  Co. 
Cert,  tiled  Queens  Co. 
Term  expires  March  30,  1923. 
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94  Affidavit  of  Hazel  Barnett,  Read  on 
Behalf  of  Plaintiff  in  Support  of 
Motion. 

NEW  YORK  SUPREME  COURT, 
County  of  New  York. 


Sally  White,  1 
Plaintiff,  / 

against  \ 

95  Abraham  White,  I 

Defendant  l 

State  of  New  York,  \ 
CorxTY  of  New  York.  ( ' ' 

Hazel  Barxett,  being  (inly  sworn,  deposes  and 
says : 

T  reside  at  496  Riverside  Drive,  Borough  of 
Manhattan,  City  of  New  York,  and  know  the 
parties  to  this  action. 
W  On  December  31st,  1021,  I  celebrated  New 
Year's  Eve  at  the  Palais  Royal  Restaurant,  50th 
Street  and  Broadway,  New  York  City,  at  which 
time  there  were  present  in  the  party,  Mr.  and  Mrs. 
Oscar  Alexander,  my  husband  Albert,  the  plain- 
tiff and  defendant  and  myself. 

That  in  my  presence  and  in  the  presence  of  the 
persons  above  mentioned,  without  any  cause  or 
reason  the  defendant  threw  the  contents  of  a 
champaign  glass  in  the  face  of  the  plaintiff  and 
over  the  evening  gown  which  she  was  wearing  on 
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Affidavit  of  Hazel  Itanwtt,  Read  on  Behalf  of  97 
Plaintiff  in  Support  of  Motion. 

that  occasion.  The  defendant's  language  was 
extremely  abusive  and  insulting.  On  this  occa- 
sion, the  plaintiff  had  lieen  dancing  with  a  Mr. 
Glenby,  with  whom  I  was  acquainted,  and  after 
finishing  the  dance  the  plaintiff  returned  to  the 
table  and  was  sitting  at  the  table  when  the  de- 
fendant, without  any  seeming  or  visible  cause, 
threw  the  contents  of  the  champaign  glass  in  the 
face  of  the  plaintiff  as  above  mentioned. 

I  was  also  present  on  an  occasion  in  August,  98 
1922,  at  Deal  Beach,  New  Jersey,  and  was  in  the 
motor  car  owned  by  the  defendant  as  his  guest. 
There  were  also  present  Mr.  and  Mrs.  Oscar 
Alexander,  my  husband,  Albert,  the  plaintiff  and 
defendant  and  myself.  On  this  occasion  I  heard 
the  defendant  accuse  the  plaintiff  of  sending 
money  to  a  man  whom  he  described  as  a  ''lounge 
lizard''  and  that  he  had  gotten  a  line  on  this  man; 
that  he  frequented  the  Ritz  Carlton  Ilotel,  had  an 
account  at  the  Harriman  National  Bank,  and 
created  the  impression  that  the  plaintiff  was  in 
the  habit  of  sending  money  to  other  men.  This  99 
resulted  in  a  quarrel  and  the  use  by  the  defendant 
of  vile  language. 

I  have  been  in  the  company  of  the  plaintiff  and 
defendant  on  numerous  occasions,  and  invariably 
without  any  reason  the  defendant  would  hu- 
miliate the  plaintiff  by  insinuations  reflecting 
upon  her  chastity  and  morals. 

The  defendant  also  on  numerous  occasions  in 
my  presence  accused  the  plaintiff  of  associating 
with  lewd  women  and  people  of  unsavory  reputa- 
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100     Affidavit  of  Hazel  Barnctt,  Itnul  on  Behalf  of 
Plaintiff  in  Support  of  Motion. 

Hons,  and  his  entire  line  of  conduct  showed  n 
groat  disrespect  to  the  plaintiff  as  his  wife. 

In  my  presence  on  a  number  of  occasions  the 
defendant  threatened  to  strike  the  plaintiff  and 
invariably  on  such  occasions  he  would  curse  and 
swear  at  the  plaintiff  in  language  not  fit  for 
repetition. 

Hazel  Barnett. 

Sworn  to  before  me  this 
23d  day  of  March,  1928. 
Anna  H.  BOOAN, 

Notary  Public,  Kings  Co.  No.  4i5. 
Cert,  filed  N.  Y.  Co.  No.  3. 
Kings  County  Reg.  No.  3082. 
N.  Y.  Reg.  No.  3002. 
Cert,  filed  Nassau  Co. 
Cert,  filed  Queens  Co. 
Term  expires  March  30,  1923. 
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Affidavit  of  Helen  Alexander,  Read  103 
on  Behalf  of  Plaintiff  in  Support 
of  Motion. 

NEW  YORK  SUPREME  COURT, 

County  of  New  York. 


Sally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant, 

Statk  of  New  York,  ) 
County  of  New  York.  J    '  * 

Helen  Alexander,  Iwing  duly  sworn,  deportee 
ami  says: 

I  reside  ;it  No.  353  West  85th  Street,  Borough 
of  Manhattan,  City  of  New  York,  and  know  the 
parties  to  this  action. 

On  December  31st,  1921,  T  celebrated  New 
Year's  Eve  at  the  Palais  Royal  Restaurant,  50th 
Street  and  Broadway,  New  York  City,  at  which 
time  there  were  present  in  the  party,  the  plaintiff 
and  the  defendant,  Mr.  and  Mrs.  Albert  Harnett, 
my  husband,  Oscar,  and  myself. 

That  in  my  presence  and  in  the  presence  of  the 
persons  above  mentioned,  without  any  cause  or 
reason    the   defendant    threw    the   contents   of  a 

champaign  plans  in  the  face  of  the  plaintiff  and 
over  the  evening  gown  which  she  was  wearing  on 
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106  Affidavit  of  Helen  Alexander,  Read  on  Behalf  of 

Plaintiff  in  Support  of  Motion. 

that  occasion.  The  defendant's  language  was 
extremely  abusive  and  insulting.  On  this  occa- 
sion, the  plaintiff  who  had  l>een  dancing  with  a 
Mr.  Olenby,  with  whom  I  was  acquainted,  and 
after  finishing  the  dance  the  plaintiff  returned  to 
the  table  and  was  sitting  at  the  table  when  the 
defendant,  without  any  seeming  or  visible  cause, 
threw  the  contents  of  the  champaign  glass  in  the 
face  of  the  plaintiff  as  above  mentioned. 

107  I  whs  also  present  on  an  occasion  in  August, 
1022,  at  Deal  Beach,  New  Jersey,  and  was  in  the 
motor  car  owned  by  the  defendant  as  his  guest. 
There  were  also  present  Mrs.  Hazel  Barnett  and 
Mr.  Albert  Barnett,  my  husband,  Oscar,  and  the 
plaintiff  and  defendant.  On  this  occasion  I 
heard  the  defendant  accuse  the  plaintiff  of  send- 
ing money  to  a  man  whom  he  described  as  a 
"lounge  lizard"  and  that  he  had  gotten  a  line  on 
this  man;  that  he  frequented  the  Ritz  Carlton 
Hotel,  hnd  an  account  at  the  Harriman  National 
Bank,  and  created  the  impression  that  the  plain- 

108  Tiff  rnp  habit  of  sending  money  to  other 
men.  This  resulted  in  a  quarrel  and  the  use  by 
the  defendant  of  vile  language. 

I  have  been  in  the  company  of  the  plaintiff  and 
defendant  on  numerous  occasions,  and  invariably 
without  any  reason  the  defendant  would  hu- 
miliate the  plaintiff  by  insinuating  and  reflecting 
upon  her  chastity  and  morals. 

The  defendant  also  on  numerous  occasions  in 
my  presence  accused  the  plaintiff  of  associating 
with  lewd  women  anil  people  of  unsavory  reputa- 
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Affidavit  of  Kitty  Bicnenzucht,  Read  on  Behalf  of  109 
Plaintiff  in  Support  of  Motion. 

tions,  anil  his  entire  line  of  conduct  showed  a 
great  disrespect  to  the  plaintiff  as  his  wife. 

Helen  Alexander. 

Sworn  to  before  me  this 
23d  day  of  March,  1923. 
Anna  H.  Bogan, 

Notary  Public,  Kings  Co.  No.  415. 
Cert,  filed  N.  Y.  Co.  No.  3. 

Kings  County  Reg.  No.  3082.  110 

N.  Y.  Reg.  No.  3002. 

Cert  filed  Nassau  Co 

Cert,  filed  Queens  Co. 

Term  expires  .March  30,  1023. 


Affidavit  of  Kitty  Bienenzucht,  Read 
on  Behalf  of  Plaintiff  in  Support 
of  Motion. 

SUPREME  COURT, 

New  York  County. 


Sally  Wiiite, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 

State  or  New  York,  ) 
County  of  New  York.  ) 

Kitty  Bienenzucht,  being  duly  sworn,  depo- 
ses and  says: 
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Affidavit  of  Kitty  Hicncnzucht,  R<ad  on  Behalf  of 
Plaintiff  in  Support  of  Motion. 

I  reside  at  549  West  103rd  Street,  Borough  of 
Manhattan,  City  of  New  York. 

1  am  a  sister  of  the  plaintiff  in  this  action. 

At  various  times  I  lived  with  the  parties  in 
this  notion,  covering  a  period  of  over  a  year. 

I  have  been  present  on  numerous  occasions 
when  the  defendant's  conduct  towards  the  plain- 
tiff was  brutal,  his  manner  abusive,  his  disposi- 
tion quarrelsome  and  on  occasions  too  numerous 
to  recite,  subjected  the  plaintiff  in  my  presence 
to  humiliation  and  degradation. 

I  was  present  when  the  defendant  assaulted 
the  plaintiff  at  No.  500  West  End  Avenue,  New 
York  City,  on  April  10th,  1022.  I  have  read 
the  affidavit  of  the  plaintiff  in  this  action  and 
the  facts  stated  therein  as  to  the  said  assault  are 
within  my  personal  knowledge  and  are  true  in 
every  respect.  During  the  last  four  years  I 
have  spent  a  great  deal  of  time  in  the  company 
of  my  sister  and  at  her  home  and  state  the  fol- 
lowing from  my  own  knowledge: 

The  defendant  invariably  abused  the  plaintiff 
in  my  presence,  called  her  the  vilest  names,  and 
frequently  hurled  epithets  at  the  plaintiff  such 
as  "bum",  "prostitute",  etc.,  etc. 

On  many  occasions  it  was  only  due  to  my  in- 
terference that  the  defendant  was  prevented 
from  assaulting  and  beating  the  plaintiff,  and  on 
such  occasions  he  told  me  to  get  out  of  the 
house  as  fast  as  I  eonld  or  else  he  would  throw 
me  out  bodily.  The  language  indulged  in  by 
the  defendant  before  me  was  shameful.  I  was 
then  seventeen  (17)  years  of  age.    Hardly  a  day 
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Affidavit  of  Kitty  liicncnzncht ,  Rra  </  on  Behalf  of  115 
Plaintiff  in  Support  of  Motion. 

passed  when  the  defendant  would  refrain  from 
quarreling  with  the  plaintiff,  without  any  just 
cause  or  reason,  which  quarrels  were  always  pre- 
cipitated hy  the  defendant.  The  defendant  fre- 
quently remarked  that  he  hated  Elaine,  referr- 
ing to  the  child,  because  she  was  part  of  the 
plaintiff  and  looked  like  her.  In  my  presence 
the  defendant  demanded  of  tlie  plaintiff  that  she 
associate  with  no  one  excepting  his  sister-in-law, 
Mrs.  Lillie  White.  The  defendant  also  in  my  116 
presence  has  repeatedly  accused  the  plaintiff  of 
associating  with  lewd  women  and  that  her  friends 
had  an  unsavory  reputation.  It  was  a  common 
occurrence  for  the  defendant  to  throw  various  ob- 
jects at  the  plaintiff.  The  defendant's  manner 
was  dictatorial,  tyrannical,  and  he  made  the 
plaintiff's  life  unbearable.  That  it  is  impossible 
to  draw  an  exact  picture  of  the  defendant's  acts 
and  conduct. 


Kitty  Biexexzi  cut. 


Sworn  to  before  me  this 
22nd  day  of  March,  1923. 

Axxa  H.  Hog  ax 
Notary  Public,  Kings  Co.  No.  415 
Cert.  Filed  N.  Y.  Co.  No.  3 
Kings  County  Reg.  No.  3082 
N.  Y.  Reg.  No.  3002 
Cert.  Filed  Nassau  Co. 
Cert.  Filed  Queens  Co. 
Term  expires  March  30,  1923. 
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118  Affidavit  of  Herman  Feldman,  Read 
on  Behalf  of  Plaintiff  in  Support 
of  Motion. 

SUPREME  COURT, 

New  York  County. 


Sally  White, 

Plaintiff, 

against 

119  Abraham  White, 

Defendant. 


City  ,&  County  of  New  York,  ss: 

Herman  Feldman  being  duly  sworn,  deposes 
and  says: 

T  reside  at  481  East  171st  Street,  Borough  of 
Manhattan,  City  of  New  York,  and  am  the  father 
of  the  plaintiff. 

Some  time  during  the  year  of  1920,  I  called 
at  the  plaintiff's  residence,  730  Riverside  Drive. 
New  York  City,  while  the  parties  to  this  action 
were  having  dinner.  In  my  presence  without 
the  slightest  provocation,  the  defendant  got  up 
from  the  dinner  table  and  struck  the  plaintiff  in 
the  face.  I  stated  to  the  defendant  at  the  time 
that  if  he  had  no  respect  for  his  wife,  the  res- 
pect for  me  demanded  an  apology  for  snch  ac- 
tion. 

I  was  in  the  habit  of  visiting  my  daughter  usu- 
ally on  Sundays,  and  invariably  in  my  presence, 
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Replying  Affidavit  of  ffaily  White,  Read  on  Be-  121 
half  of  Plaintiff  in  Support  of  Motion. 

the  defendant  without  cause  quarrelled  with  the 
plaintiff,  used  abusive  language  and  humiliated 
her.  The  defendant's  conduct  was  extremely  nn- 
gent  lemanly  and  invariably  exhibited  utter  con- 
tempt and  disrespect  for  the  plaintiff. 

IlBRMAN  FELPMAX. 

Sworn  to  before  me  this 
2.3  day  of  March,  1923. 
Theodore  Neilson  122 
Notary  Public  N.  Y.  Co.  282 
Exp.  Mar.  30,  1024. 


Replying-  Affidavit  of  Sally  White, 
Read  on  Behalf  of  Plaintiff  in 
Support  of  Motion. 

SUPREME  COURT, 

New  York  County. 


Sally  White, 


Plaintiff, 


against 


Abraham  White, 

Defendant. 

State  of  New  York,  ) 
County  or  New  York.  J  * 

Sally  White,  being  duly  sworn,  dep 
says: 


123 
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124  Replying  Affidavit  of  Sully  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

I  have  read  the  affidavits  of  Abraham  White, 
verified  April  2nd,  1923,  Morris  White,  verified 
March  31st,  1023,  Julius  Liehtenstein.  \erified 
March  31st  1023,  Lillie  White,  verified  March 
31st,  1923  Mitchell  R.  Bienenzucht  verified  March 
30th,  1023,  Belle  Friedman,  verified  March  31st, 
1023,  Nancy  Belcher  verified  March  30th,  1023, 
Hazel  Harnett,  verified  April  2nd,  1023,  and 
Helen  Alexander,  verified  April  2nd,  1023,  and 

125  Jift(>r  reading  same  I  emphatically  reiterate  and 
repeat  that  all  of  the  facts  alleged  in  my  affida- 
vit, verified  March  2nd,  1023,  are  true  in  every 
respect  and  contain  nothing  but  the  unvarnished 
truth. 

Tf  this  Court  should  entertain  any  doubt  as 
to  where  the  truth  lies,  I  respectfully  request 
that  a  Referee  be  appointed  to  take  proof  of  the 
various  matters  contained  in  the  affidavits,  r 
stand  ready  to  submit  to  the  most  vigorous  cross- 
examination  and  welcome  the  opportunity  to 
prove  that  the  answering  affidavits  contain  whole- 
12(J   Rale  perjury- 

AS  TO  THE  AFFIDAVIT  OF  DEFENDANT, 
ABRAHAM  WHITE: 

I  am  prepared  to  conclusively  prove  that  the 
defendant  signed  and  delivered  a  financial  state- 
ment of  his  financial  condition,  dated  September 
5th,  1010,  to  the  East  River  National  Bank,  at 
080  Broadway,  New  York  City,  and  over  his 
own  signature  stated  that  he  had  an  interest  in 
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Replying  Affidavit  of  Sally  White,  Read  on  Be- 
half of  Plaintiff  in  Support  of  Motion. 

the  business  of  Morris  White  on  September  5th, 
1010,  amounting  to  $:t0,000,  and  that  it  appears 
further  from  this  statement  that  he  was  then 
worth  #7.'i,()()0  over  and  above  all  liabilities.  This 
statement  has  been  since  1010  and  at  the  present 
time  is  in  the  possession  of  the  said  bank. 

The  defendant's  statement  (folio  2)  that  he 
bid  me  good -bye  on  February  25th,  1023,  is  ab- 
solutely false  and  untrue.  I  was  not  home  at 
the  time  and  if  I  had  been  at  home  it  is  fair  to 
assume  that  the  defendant  would  not  have  bid 
me  good-bye  because  for  weeks  prior  thereto  onr 
relations  had  been  so  strained  that  we  did  not 
talk  to  each  other  except,  possibly,  by  my  re- 
plying to  the  insulting  remarks  frequently  ad- 
dressed to  me  during  that  period  by  the  defend- 
ant. When  the  defendant  let  on  his  previous  trip 
in  the  month  of  January,  1923,  his  farewell  good- 
bye consists!  of  the  complimentary  remark  "The 
only  one  in  this  house  that  I  will  miss  is  Nancy", 
referring  to  Nancy  Belcher. 

The  defendant  started  on  his  trip  on  February 
25th,  1023,  and  returned  to  the  City  of  New 
York  on  March  18th,  1023,  during  which  time  I 
received  no  communication  from  the  defendant 

whatsoever. 

Prior  to  his  departure  I  heard  the  defendant 
say  to  others  in  my  presence  that  he  intended 
to  absent  hims'lf  for  an  indefinite  period  as  he 
contemplated,  after  finishing  his  business  trip, 
to  go  to  White  Sulphur  Springs  and  apparently 
for  that  reason  he  took  with  him  his  golf  sticks. 
No  conversation  took  place  betwen  us  as  to  the 
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130      Replying  Affidavit  of  Sally  White,  Read  on  lie- 
half  of  Plaintiff  in  Support  of  Motion. 

provisions  for  my  support  or  the  support  and 
maintenance  of  tho  baby.  The  usual  custom  prior 
to  this  whenever  the  defendant  would  go  on  the 
road  would  be  that  he  would  make  provision  for 
my  support  in  the  following  manner:  If  he  in- 
tended to  remain  away  for  a  period  of  four 
weeks,  I  would  receive  four  checks  for  #200.00 
each  dated  one  week  apart  and  on  their  respective 
due  dates  I  would  deposit  them  in  my  bank. 

181  The  custom  was  before  his  departure  he  would 
give  me  checks  for  each  week  that  he  was  on  the 
road.  This  custom  the  defendant  did  not  follow 
when  he  left  on  his  trip  on  February  25th,  1923. 
I  did,  however,  receive  two  checks  sent  by  Morris 
White  for  $200,00  each,  on  March  2nd  and  March 
0th,  1023.  The  check  of  March  l(>th,  1923,  did 
not  reach  me,  although  the  defendant  when  he 
returned  to  the  City  of  New  York  on  March 
18th,  1923,  telephoned  me  at  the  Hotel  Emerson, 
where  I  now  reside,  and  it  was  an  easy  matter 
for  the  defendant,  if  he  intended  to  make  pro- 

l',J2  vision  for  me,  to  re-mail  the  said  check  to  the 
Hotel  Emerson,  which  he,  however,  failed  to  do. 
Instead,  he  notified  the  Hotel  Emerson  that  he 
would  not  be  liable  for  any  bills  I  contracted 
for  board  and  lodging. 

On  or  about  March  15th,  1923  I  caused  the 
contents  of  the  apartment  at  the  Relnord  to 
be  removed  and  placed  in  storage  at  the  Liberty 
Storage  &  Warehouse  Company.  Although  I 
can  establish  my  title  thereto  beyond  question, 
the  defendant  has  repossessed  himself  thereof  by 


Digitized  by  Google 


45 


JiephfUii]  A  ffidavit  of  Rally  White,  Read  on  Be-  133 
half  of  Plaintiff  in  Support  of  Motion. 

virtue  of  a  writ  of  replevin  which  was  accom- 
panied by  the  undertaking  of  the  United  States 
Fidelity  &  Guaranty  Company  in  the  penal  sum 
nf  Sixty-six  thousand  ($fifl,000)  dollars. 

The  furniture  was  caused  to  be  removed  by 
me  at  a  time  when  T  anticipated  the  return  of 
the  defendant  to  the  City  of  New  York  and  after 
I  concluded  that  further  cohabitation  with  the 
defendant  was  dangerous. 

For  almost  a  year  prior  to  the  removal  of  134 
the  furniture,  the  defendant  contemplated  sep- 
aration. In  fnct,  while  we  were  returning  to 
America  on  board  the  steamship  Acqnitania  the 
defendant  stated  that  upon  landing  in  New  York 
he  intended  to  leave  me  and  in  furtherance  of 
this  intention  in  the  month  of  June,  1022,  the 
defendant  retained  two  attorneys  for  that  pur- 
pose. I  was  then  compelled  to  resort  to  legal 
advice  and  retained  Messrs.  Breithart  &  Breit- 
hart as  attorneys  to  represent  my  interest.  A 
conference  took  place  in  my  home  in  the  month 
of  June,  1922,  in  which  there  were  present  the  135 
two  attorneys  representing  the  defendant,  Mr. 
Breitbart  as  my  attorney,  the  defendant,  myself, 
and  Morris  White,  defendant's  brother.  At  this 
conference  the  defendant  aired  all  my  faults  con- 
sisting of  smoking  cigarettes  and  associating 
with  modistes,  and  T,  in  the  presence  of  the 
gentlemen  above  referred  to,  vigorously  objected 
to  being  the  subject  of  the  defendant's  brutal 
attacks  and  assaults  and  the  subject  of  being 
continually  humiliated  and  degraded  by  him.  The 
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136  Replying  Affidavit  of  frilly  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

conference  ended  abruptly  when  the  defendant 
demanded  that  I  surrender  the  child.  Again, 
upon  the  defendant's  posit^e  assurance  that  he 
would  discontinue  asaulting  me,  and  through  the 
intervention  of  ray  brother,  Irving  Feldman, 
whose  aflidavit  is  hereto  ;innexeo\  I  been  me  re- 
conciled, and  hence  the  contemplated  separation 
agreement  was  not  entered  into. 

Immediately  after  becoming  reconciled  the  de- 

137  fondant  volunteered  to  purchase  for  me  at  D. 
Gumbiener,  a  jeweler  at  2147  Broadway,  New 
York  City,  a  ten  knret  marquise  diamond  ring. 
T  request  the  defendant  not  to  go  to  that  ex- 
pense but  pointed  out  to  him  that  what  I 
wanted  was  love,  consideration  and  respect,  and 
not  jewelry,  which  the  defendant  promised  to 
display  in  the  future. 

Shortly  thereafter  the  defendant  entered  on 
his  usual  business  trip  for  a  period  of  about 
three  weeks,  during  which  time,  as  evidence 
that  he  intended  to  mend  his  ways,  I  received 

138  affectionate  letters,  telegrams,  flowers  and  per- 
fumery. This  decided  change  in  the  defendant, 
however,  only  lasted  for  a  brief  period  and  the 
defendant's  arrogance  and  quarrelsome  disposi- 
tion was  again  much  in  evidence. 

He  exhibted  to  me  a  bill  rendered  by  one  of 
his  attorneys  in  connection  with  the  confer- 
ence in  dune,  1022,  for  $1500.00,  and  stated  that 
he  had  paid  him  $1,000.00  in  settlement  thereof 
and  that  #1,000.00  was  reasonable  for  laying 
down  the  law  to  me. 
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Replying  Affidavit  of  Sally  White,  Read  on  Be-  139 
half  of  Plaintiff  in  Support  of  Motion. 

1  most  solemnly  deny  that  I  clawed  the  de- 
fendant's face  with  my  Anger-nails  as  alleged 
in  folio  11  of  his  affidavit. 

Equally  untrue  is  the  defendant's  allegation 
that  the  name  of  Flattie  Carnegie  was  mentioned 
by  him  on  February  24th,  1023,  or  that  on  thai 
occasion  he  requested  that  I  discontinue  as- 
sociating with  her.  The  falsity  of  it  is  best 
evidenced  by  the  fact  that  Flattie  Carnegie  was 
at  the  time  in  Europe  and  consequently  associ-  140 
ation  with  her  was  impossible. 

I  likewise  deny  that  I  railed  the  defendant 
vile  names  and  never  in  my  life  have  I  used 
the  word  "  contained  in  defendant's 

affidavit  (folio  11). 

Flattie  Carnegie  is  recognized  as  a  fashionable 
modiste,  conducting  a  large  establishment  at  8Gth 
Street  ft  Broadway,  New  York  City,  and  pat- 
ronized by  the  elite  of  New  York.  She  is  the 
wife  of  Ferdinand  Fleischman,  the  well-known 
florist  and  a  lady  of  exceptional  refinement  and 
culture.  1  lay  particular  stress  upon  this  for  -j^ 
the  reason  that  in  my  husband's  affidavit  the 
only  name  mentioned  of  my  associates  which 
were  objectionable  to  him,  is  that  of  flattie  Car- 
negie. We  have  repeatedly  dined  at  the  home 
of  Mr.  and  Mrs.  Fleischman,  who  reside  at  flOth 
Street  &  Riverside  Drive.  My  husband  has  on 
innumerable  occasions  enjoyed  their  hospitality 
and  has  often  expressed  himself  that  he  consid- 
ered Mr.  and  Mrs.  Fleischman  among  his  dear- 
est friends.    The  name  of  "Hattie  Carnegie"  is 
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142  Replying  Affidavit  of  SaUp  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

a  trade-name  used  by  Mrs.  Fleisehman  in  busi- 
ness. 

The  allegation  (folio  12)  that  Mr.  and  Mrs. 
Friedman  were  present  at  the  Momarte  Restau- 
ant,  is  absolutely  untrne.  Previous  to  going  to 
the  Momarte  Restaurant  my  husband  and  I 
were  to  the  theatre  accompanied  by  his  brother, 
Morris,  and  his  wife,  Lillie  White.  I  have  a 
distinct  recollection  that  Mr.  and  Mrs  Fried- 

143  man  were  not  present  nor  in  our  party  on  that 
occasion. 

The  defendant's  allegation  that  the  spilling  of 
the  contents  of  the  glass  in  my  face  on  New 
Year's  Eve  at  the  Palais  Royal  Restaurant  amis 
an  accident,  is  untrue,  and  can  only  be  character- 
ized as  a  desparate  attempt  to  blind  this  Court. 
In  this  connection,  I  call  the  Court's  attention 
to  the  fact  that  the  affidavits  of  ITazel  Harnett 
.and  Helen  Alexander,  submitted  in  the  defend- 
ant's behalf,  flatly  contradict  the  defendant. 
Hazel  Harnett  at  folio  8  says:  "Immediately 

144  after  she  said  this  he  took  the  glass  he  had 
in  his  hand  and  threw  the  contents  of  the  glass 
at  her"  etc.  The  same  appears  in  the  affidavit 
of  Helen  Alexander  at  folio  0  thereof. 

I  admit  that  I  moderately  indulge  in  smoking 
cigarettes,  which  privilege  the  defendant  often 
sought  to  deny  me,  not  because  of  any  high 
standard  of  morals  lie  is  possessed  of,  but  simply 
for  the  purpose  of  dictating  to  me. 

I  have  never  made  the  remark  ascribed  to  me 
in  the  defendant's  affidavit  (folio  35)  "Tf  you 
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Rephfinq  Affidavit  of  Sally  White,  Read  on  Be-  145 
half  of  Plaintiff  in  Support  of  Motion. 

were  a  man  you  would  leave  home  and  sue  for 
separation". 

His  allegations  that  I  would  abuse  him  nt  the 
dinner  table  by  making  improper  remarks  and 
comment  arc  false  in  every  respect.  Fortunately, 
I  am  blessed  with  a  quiet  and  contented  disposi- 
tion and  I  have  never  been  the  aggressor  in  any 
of  the  quarrels  between  us  nor  can  any  sane 
reason  l)e  ascribed  for  the  acts  and  conduct  of  the 
defendant.  He  would  quarrel  without  the  slight-  146 
est  cause  or  provocation  and  indulge  in  the  use 
of  the  vilest  language. 

In  regard  to  the  defendant's  request  to  see  the 
child,  I  annex  herewith  a  copy  of  a  letter  sent 
by  my  attorneys  to  the  defendant's  counsel, 
which  is  self-explanatory. 

I  deny  most  solemnly  that  I  ever  showered 
kisses  upon  men  of  our  acquaintance  while  in 
public  restaurants  as  alleged  in  defendant's  af- 
fidavit (folio  38),  and  also  deny  that  on  that 
occasion  I  abused  the  defendant  or  created  a 
disturbance  in  the  hotel.  147 

Up  to  about  Decemlier  15th,  1!)22,  I  have 
never  refused  to  accompany  my  husband  or  to 
help  him  in  the  entertainment  of  customers,  and 
after  that  time,  by  reason  of  the  strained  rela- 
tionship, I  did  not  go  to  any  restaurant  or. 
theatre  with  the  defendant. 

I  met  the  defendant  when  I  was  eighteen  |1*| 
years  old  and  married  him  when  I  was  twenty 
(20)  years  of  age.  He  was  the  first  and  only 
man  I  ever  loved,  which  love  he  has  killed  by 
his  brutal  acts  and  conduct.    If  it  had  not  been 
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148  Replying  Affidavit  of  Sally  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

for  that  extreme  love,  I  never  would  have  con- 
doned the  many  assaults  and  continual  humilia- 
tion that  the  defendant  inflicted  upon  me. 

Since  the  asault  of  February  24th,  1023,  T 
am  determined  that  under  no  condition  will  I 
ever  live  with  the  defendant  or  become  recon- 
ciled. 

My  sister  Kitty   (now  Mrs.  IHenenzucht)  re 
sided  in  our  home  for  a.  year  and  a  half  before 

149  her  marriage  in  1022.  This  was  due  to  the  fact 
that  my  husband  was  a  great  deal  on  the  road 
and  my  sister  was  practically  my  only  compan- 
ion. 

My  sister  Frances  was  with  me  during  the 
years  1017  and  101S  because  her  husband,  Philip 
Oashman,  was  serving  America  in  the  World  War 
and  was  at  that  time  in  France. 

I  seriously  question  the  truth  of  the  defend- 
ant's allegation  at  folio  48  "Always  since  our 
marriage  I  have  contributed  to  the  support  of 
her  father".    My  father  has  been  and  is  in  the 

150  building  and  contracting  business  and  does  not 
require  any  financial  assistance  from  the  de- 
fendant. At  all  events,  such  benefaction  would 
be  entirely  misplaced  in  view  of  the  fact  that 
the  defendant's  father,  a  man  of  over  sixty  (00) 
years  of  age,  is  employed  as  a  cutter  of  leather 
goods  by  the  firm  of  Morris  White  at  a  weekly 
wage  of  |75.00,  and  while  the  defendant  is  oc- 
cupying a  luxurious  #3500  apartment  at  the 
Belnord,  with  a  Japanese  valet  to  wait  upon 
him,  and  galavanting  about  the  city  in  his 
$12000  limousine  automobile,  the  defendant's  par- 
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Rcplyinu  Affidavit  of  Kailly  White,  Read  on  Be-  151 
half  of  Plaintiff  in  Rapport  of  Motion. 

ents  arc  living  in  an  old  fashioned  flat  house 
on  Kelley  Street,  in  the  Borough  of  Bronx,  the 
rental  of  which  does  not  exceed  Sixty  ($G0.) 
dollars  per  month. 

T  have  never  told  my  husband  that  I  valued 
my  association  with  other  people  more  than  his 
and  I  believe  that  all  such  remarks  accredited 
to  me  are  simply  injected  into  the  affidavit  for 
the  puri>ose  of  giving  the  Court  a  false  impres- 
sion. 152 

In  the  early  part  of  January,  1923,  my  bus 
hand  again  informed  me  that  he  wanted  his 
freedom  and  that  he  had  retained  Mr.  Nathan  1). 
Stern  as  his  attorney.  I  thereupon  retained 
Messrs.  Epstein  &  Brothers  my  attorneys  in  this 
proceeding. 

Although  this  Court  is  not  concerned  with  the 
question  of  my  title  as  to  the  furniture  of  the 
apartment,  I  state  as  a  fact  that  the  defendant 
in  the  month  of  February,  1023,  offered  to  me  the 
sum  of  $15,000  for  the  purchase  price  of  the 
said  furniture,  which  offer  I  have  declined.  15U 


AS  TO  THE  ALLEGATIONS  OF  MY  AL- 
LEGED EXTRAVAGANCE,  I  CHARGE 
THAT  THEY  ARE  FABRICATED  FOR 
THE  PTTRPOSE  OF  ESCAPING  THE 
PAYMENT  OF  ALIMONY. 

The  charge  accounts  that  I  maintained  with 
the  New  York  Stoics  were  all  with  my  husband's 
knowledge  and  consent  and  by  his  notifying  th<! 
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154  Replying  Affidavit  of  Sally  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

merchants  said  charge  accounts  could  have  been 
discontinued.  This  he  resorted  to  after  March 
18th,  1923.  In  fact,  on  February  12th,  1023, 
when  I  went  to  the  Broadway  Theatre  Ticket 
Office  where  my  husband  maintains  a  charge  ac- 
count and  wanted  two  tickets  for  a  matinee,  I 
was  humiliated  by  being  told  that  I  was  not 
permitted  to  charge  any  tickets  to  his  account. 
;His    gambling    propensities    have    cost  him 

155  thousands  of  dollars.  In  the  summer  of  1920  I 
attended  with  my  husband  at  a  gambling  house 
at  Long  Beach,  known  as  Rothsteins  and  on  one 
occasion  in  my  presence,  at  a  game-of-ehanco 
commonly  known  as  "roulette"  he  lost  Four 
thousand  (#4,000)  dollars.  On  another  occa- 
sion at  Deal  Beach  in  the  summer  of  1022,  at  a 
gambling  house  the  name  of  which  I  do  not 
remember,  in  my  presence,  he  lost  over  Five 
hundred   ( $500 )  dollars. 

Unknown  to  me  the  defendant  purchased  a 
limousine   car   for   which    he   admits   he  paid 

156  Twelve  thousand  (#12,000)  dollars.  Up  to  the 
7th  day  of  January,  1023,  I  had  the  daily  use  of 
the  said  car. 

The  contents  of  the  Belnord  Apartment  are 
valued  by  the  defendant  at  Thirty-three  thou- 
sand (#33,000)  dollars,  and  I  assume  that  such 
valuation  is  ba&ed  upon  the  cost  price. 

The  three  suits  of  underwear  mentioned  at 
folio  50  of  defendant's  affidavit,  were  purchased 
for  me  in  Europe  and  brought  back  on  March 
7th,  1023,  to  replace  underwear  that  I  had  lost 
during  my  European  trip  in  April  1022,  and  for 


Digitized  by  Google 


53 


Replying  Affidavit  of  Stilly  White,  Read  on  Be-  157 
half  of  Plaintiff  in  Rapport  of  Motion. 

the  loss  of  which  my  husband  had  collected  Ono 
hundred  twenty-five  ($125)  dollars  from  the  in- 
surance company.  The  furniture  delivered  on 
March  7th,  1023,  was  contracted  for  by  me  as 
early  as  Deceml>er,  1022,  and  in  fact,  the  piano, 
costing  about  $2X00,  specially  built  by  Knabe  has 
not  been  delivered  up  to  the  present  time,  I  cite 
these  facts  to  illustrate  to  the  Court  the  false 
impression  that  the  defendant  desires  to  create 
by   alleging  matters   of   this   sort.  .  158 

The  bill  that  I  incurred  with  Ilattie  Carnegie 
was  with  my  husband's  consent  and  approval, 
lie  always  said  it  was  his  desire  that  I  should 
1m<  the  best  dressed  woman  in  New  York.  He 
often  stated  to  me  that  it  was  required  of  the 
wife  of  a  man  of  his  station  in  life  to  be  gowned 
accordingly. 

My  husband  never  objected  to  any  of  the  pur- 
chases made  by  me,  but  rather  encouraged  me 
by  repeatedly  telling  me  that  my  fashionable 
clothes  were  invariably  the  subject  of  discussion 
among  our  associates.  159 

The  defendant  invested  #37,500  in  1010  in  the 
Carl  ton -Terrace  company.  In  1022,  for  the  pur- 
pose of  evading  payment  his  entire  income  tax, 
he  sold  all  of  his  stock  in  this  company  for  the 
sum  id'  sjtf.OOO  to  a  relative  and  in  his  income 
tax  report  to  the  United  States  Government  he 
charged  off  #32,500  as  a  loss"  but  there  was  no 
loss  from  his  income  in  1022.  His  income  re 
mained  just  the  same  $100,000.  If  this  was  a 
true  loss,  it  could  only  effect  his  capital  and  not 
his  income.    The  item  of  $22,000  for  entertain- 
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160  Replying  Affidavit  of  Sally  White,  Read  on  Be- 

half of  Plaintiff  in  Support  of  Motion. 

ment  and  trade  expense  in  1922  is  obviously 
greatly  exaggerated. 

The  defendant  now  maintains  the  home  at  the 
Belnord  Apartments  and  again  operates  the 
Packard  Car,  and  has  re-employed  our  ex- 
chauffeur. 

The  statement  contained  in  the  defendant's  af- 
fidavit (folio  02)  that  by  reason  of  my  extrava- 
gance he  has  lieen  unable  to  save,  is  contradicted 

161  by  Ate  financial  statement  which  he  delivered  to 
the  East  Kiver  National  Rank,  heretofore  re- 
ferred to. 

The  statement  accredited  to  me  at  folio  66, 
"If  I  am  going  to  live  with  you,  I  am  going  to 
mike  you  pay  for  it"  is  absolutely  false  and 
untrue. 

The  valuation  of  my  jewelry  -at  folio  71,  at 
1 15,000.00  is  greatly  exaggerated.  It  cost  .$7500 
at  retail  juice.  This,  together  with  $25.00,  in 
the  Mechanics  &  Metals  Rank,  comprises  all  my 
earthly  possessions.     I  have  l>een  compelled  to 

162  borrow  money  from  my  brother,  Irving  Feldman 
in  order  to  pay  my  bills  at  the  Hotel  Emerson, 
and  to  support  and  maintain  the  baby. 

AS  TO  THE  CUSTODY  OF  THE  CHILD: 

I  CHARGE  THAT  TnE  DEFENDANT'S 
AFFECTIONS  ARE  FEIGNED. 

The  defendant  was  absent  from  New  York 
from  February  25th,  1028,  to  March  18th,  1028, 
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Replying  Affidavit  of  Rally  White,  Read  on  Be- 
half of  Plaintiff  in  Rapport  of  Motion. 

during  which  time  he  never  even  sent  a  postal 
card  to  the  child  or  inquired  after  her. 

Dozens  of  times  he  has  said  that  he  hated  the 
child  because  it  resembles  its  mother  and  was 
part  of  me.  The  defendant,  knowing  of  my  un- 
bounded devotion  for  the  ha  by  bus  always  used 
that  as  a  whip  in  order  to  compel  me  to  enter 
into  a  separation  agreement  upon  his  terms,  and 
in  fact,  has  suggested  that  the  child  be  placed 
in  an  institution. 

I  have  at  all  times  been  a  most  devoted 
mother  and  the  defendant's  suggestion  of  plac- 
ing our  child  of  such  tender  age  in  an  institution 
shows  his  true  character  and  his  vindicative  feel- 
ing towards  me. 

The  child  is  extremely  attached  to  me  and  I 
stand  ready  to  make  any  sacrifice  for  its  wel- 
fare. 

Since  December  15th  1022,  with  the  exception 
of  possibly  five  evenings,  I  have  spent  every  even- 
ing at  home,  in  the  company  of  my  child.  The 
defendant  has  never  since  that  time  spent  one 
evening  at  home  and  since  that  time  the  extent 
of  his  association  with  the  baby  consisted  of 
bidding  her  good-bye  in  the  morning  and  bidding 
her  good-night.  I  charge  that  the  defendant  is 
not  a  proper  custodian  of  the  child  and  that  the 
women  in  whose  company  the  defendant  has  been 
visiting  the  Momorte  Restaurant  and  other  pub- 
lic places,  are  not  buyers,  or  that  the  defendant 
is  entertaining  for  business  purposes.  I  should 
be  glad  to  submit  proof  to  any  Referee  by  pro- 
ducing witness  by  subpoena,  to  show  that  the 
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166      Replying  Affidavit  of  Stilly  White,  Read  on  De- 
half  of  Plaintiff  in  Support  of  Motion. 

defendant  spends  a  great  deal  of  his  time  in  the 
company  of  lewd  women  who  bear  unsavory  re- 
putations. 

The  defendant  telephoned  to  me  at  the  Ilotel 
Emerson  on  Saturday,  April  7th,  1023,  and  among 
other  things,  requested  that  he  be  permitted  to 
see  the  baby,  whieh  I  complied  with  by  send- 
ing the  baby  accompanied  by  its  nurse  to  my  hus- 
band's place  of  business. 

167 

AS  TO  THE  AFFIDAVIT  OF  MOTCTCTS 
WHITE : 

I  deny  everything  contained  therein  which  in 
any  wise  reflects  upon  me  or  my  conduct  as  a. 
wife  or  mother. 

I  have  often  conferred  with  Morris  White  in 
relation  to  defendant's  various  assaults  upon 
me,  and  in  my  presence,  said  Morris  White  told 
the  defendant  that  he  acted  in  a  way  that  wns  In- 

108    oxcnsan^e  an(l  that  f°r  a  man  *°  strike  a  women 
he  must  be  insane. 

The  statement  contained  in  the  affidavit  of 
Morris  White  (folio  3)  "the  business  has  always 
been  conducted  under  my  name,  without  anyone 
whatsoever  interested  or  contributing  any  part 
of  the  capital  of  said  business",  is  contradicted 
by  the  financial  statement  of  the  defendant  in 
the  possession  of  the  East  River  National  Bank 
heretofore  referred  to.  In  addition  thereto, 
many  merchants  can  be  produced  before  a  re- 
feree where  they  are  ameanable  to  subpoena  to 
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Rr  plying  Affidavit  of  Sa\lly  White,  Read  on  Bo-  169 
half  of  Plaintiff  in  Support  of  Motion. 

prove  the  facts  that  Morris  White  has  repeatedly 
held  out  the  defendant  as  a  partner  in  the  firm 
of  Morris  White. 


AS  TO  THE  AFFIDAVIT  OF  LTLLIE  WIIITE : 

I  deny  anything  contained  therein  which  in 
any  wise  reflects  upon  me  as  a  wife  or  mother 
and  I  have  never  made  the  statements  ascrib- 
ed to  me  in  the  said  affidavit. 

A  great  deal  of  the  friction  between  my  hus- 
band and  myself  was  by  reason  of  the  per- 
emptory demand  by  my  husband  that  I  associate 
with  no  one  except  his  sister-in-law,  Lillie  White. 

Much  against  my  will,  but  for  the  sake  of  pre 
serving  peace  in  the  family,  I  spent  considerable 
time  in  the  company  of  Lillie  White,  although 
she  is  many  years  my  senior. 


170 


AS  TO  THE  AFFIDAVIT  OF  MITCHELL  R. 

BIENENZUCHT:  171 

I  state  that  the  affidavit  by  him  is  false  and 
untrue  and  is  made  because  the  Stylecraft  Art 
Dag  Company  is  entirely  financed  by  capital 
furnished  by  Morris  and  Abraham  White,  ami 
consequently  the  said  Bienenzucht  is  under 
financial  obligation  to  the  defendant. 

The  said  Bienenzucht,  although  married  less 
than  a  year,  accompanies  my  husband  on  the 
average  of  three  or  four  nights  a  week  to  the 
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half of  Plaintiff  in  Support  of  Motion. 

Gay  Win" to  Way,  where  my  husband  foots  all 
the  bills. 

The  said  Mitchell  R.  Rienenzueht  called  at 
my  home  at  the  ITotel  Emerson  on  April  1st, 
1 023,  at  which  time  I  had  not  heen  made  aware 
of  the  fact  that  he  had  made  an  affidavit  against 
me  in  this  proceeding.  On  that  occasion  he  en- 
joyed my  hospitnlity  for  over  two  hours  and  ap- 
peared to  l>e  on  the  most  friendly  terns  with  me 

173  1  deny  all  °f  tn(l  allegations  contained  in  said 
affidavit  which  in  any  wise  reflects  upon  me, 
my  acts  or  conduct,  as  a  wife  or  mother. 

I  deny  that  T  made  the  statement  attributed 
to  me  in  the  said  affidavit. 

I  farther  state  that  the  said  Mitchell  R.  Bien- 
enzncht  was  not  present  on  the  occasion  when 
my  husband  assnlted  me  on  April  10th,  1922, 
at  500  West  End  Avenue,  New  York  City,  the 
said  Rienenzucht  having  left  my  home  long  be- 
fore said  assnlt. 


AS  TO  TTTE  AFFIDAVIT  OF  RELLE  FRIED- 
MAN: 

Deponent  says  that  she  is  the  wife  of  Henry 
Freidman  who  is  interested  in  the  Freidman* 
White  Realty  Company  with  the  defendant's 
brother,  Morris  White. 

I  deny  most  emphatically  that  Belle  Freidman 
was  present  on  the  occasion  of  the  assault  at 
the  Momorte  Restaurant. 
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Replying  Affidavit  of  Sully  White,  Read  on  Be- 
half of  Plaintiff  in  Support  of  Motion. 

I  deny  anything  contained  in  her  affidavit 
which  in  any  wise  reflect!*  upon  my  acts  or  con- 
duct as  a  wife  ami  mother. 


AS  TO  THE  AFFIDAVIT  OF  NANCY  BEL- 
CHER: 

The  statements  contained  therein  "The  day  I 
left,  Mrs.  White  came  to  me  and  informed  me 
that  I  would  have  to  go  to  her  lawyer's  office. 
This  I  refused  to  do  and  resigned  my  posit  ion'' 
(folio  4)  arc  absolutely  false  and  untrue.  That 
on  that  particular  occasion  the  said  Nancy  Bel- 
cher said  that  she  resigned  because  she  needed 
a  vacation  and  was  going  to  visit  her  people 
in  the  South.  She  thanked  me  for  the  consider- 
ation I  had  shown  her  and  requested  that  I  give 
her  a  reference  which  1  wrote  out  and  delivered 
to  her. 

I  have  never  used  vile  language  in  her  pre- 
sence nor  at  any  time,  nor  addressed  the  de- 
fendant in  vile  language.  I  have  at  no  time 
cursed  at  him  and  sat  about  and  quarrelled  with 
him. 

As  to  the  usrfiilt  of  February  24th,  1923,  the 
said  Nancy  Belcher  sent  one  of  the  bellboys 
to  the  drug-store  for  gauze  and  bandages  and 
supplied  Dr.  Ooldey  in  my  presence  with  the 
adhesive  plaster  used  by  the  Doctor  on  that  oc- 
casion. When  the  defendant  struck  me  on  this 
occasion,  T  yelled  for  help  and  she  eame  run- 
ning  into   my   bed-room    and   the   minute  that 
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half of  Plaintiff  in  Support  of  Motion. 

Xancy  Belcher  appeared  the  defendant  ran  ont 
of  the  house. 

The  allegations  contained  in  her  affidavit 
(folio  13)  that  I  said  to  defendant  "You  will 
either  go  with  me  to  the  Sixty  Club  or  I  will 
not  go  out"    is  absolutely  untrue. 

I  spent  New  Year's  Eve  at  the  home  of  Mrs. 
Stella  Smolens  at  215  West  90th  Street,  who 
had  been  ill,  and  returned  home  before  mid- 
yjij  night,  while  the  defendant  spent  his  New  Year's 
Eve  at  the  Monte  Carlo  Restaurant. 

The  only  reason  that  I  can  possibly  attribute 
for  the  said  Nancy  Blecher  making  allegations 
which  are  untrue,  is  that  while  the  said  Nancy 
Belcher  was  in  our  employ,  the  defendant  always 
provided  her  liberally  with  money  in  excess  of 
her  wages  which  I  paid. 


AS  TO  THE  RECANTING  AFFIDAVITS  OF 
HAZEL  BARNETT  &  HELEN  ALEXANDER: 

I  again  reiterate  and  repeat  that  the  facts 
stated  in  their  affidavits  in  my  behalf,  verified 
March  23rd,  1923,  are  absolutely  true. 

I  have  read  the  affidavits  of  Jesse  S.  Epstein 
and  Anna  H.  Bogan  hereto  annexed,  and  the 
statements  therein  contained  are  absolutely  true. 

Since  the  making  of  the  affidavits  of  Hazel 
Barnett  and  Helen  Alexander,  Helen  Alexander 
hns  talked  to  me  and  told  me  that  every  influence 
is  being  brought  to  bear  to  pursuade  her  to  make 
an  affidavit  for  the  defendant's  attorney. 
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Replying  Affidavit  of  Sully  White,  Head  on  Be-  181 
lialf  of  Plaintiff  in  Support  of  Motion. 

The  incident  of  August,  1022,  at  Deal  Beach, 
sot  forth  in  the  affidavits  of  Helen  Alexander 
and  Hazel  Harnett  at  folios  4  thereof,  had  en- 
tirely escaped  me  and  was  only  recalled  to  me 
when  the  fact  relating  thereto  was  mentioned 
by  the  said  Hazel  Rarnett  and  Helen  Alexander 
in  the  presence  of  Jesse  S.  Epstein  and  Anna 
H.  Rogan,  and  if  I  had  remembered  it,  would 
have  included  that  allegation  in  the  complaint. 

The  only  reason  that  I  can  assign  for  Hazel     |  g2 
Rarnett  and  Helen  Alexander  making  recanting 
affidavits,  is  that  their  husbands  are  intimate 
friends  of  the  defendant  in  this  action. 

While  in  Europe  my  husband  did  not  sell  or 
attempt  to  sell  the  produce  of  the  firm  of 
Morris  White  and  did  not  take  a  sample  line 
of  the  merchandise  of  the  firm  of  Morris  White 
on  that  trip.  The  firm  of  Morris  White  does 
not  sell  its  product  in  Europe. 

T  had  intended  to  take  the  furniture  which 
T  had  stored  with  the  Liberty  Storage  Warehouse 
Company  and  refurnish  an  apartment,  but  before 
I  could  rent  a  suitable  apartment  the  defend- 
ant took  the  property  away  from  me.  Since  T 
have  no  furniture  nor  means  with  which  to  buy 
furniture,  I  am  compelled  to  live  in  a  hotel. 
T  require  for  that  purpose  three  rooms  and  bath 
for  myself,  child  and  nurse.  An  apartment  of 
that  kind  at  the  Hotel  Gotham  (where  the  de- 
fendant resided)  costs  at  least  the  sum  of  $300.00 
per  week. 

T  am  also  entitled  to  food  and  the  nurse  for 
which  T  only  require  the  same  was  allowed  me 
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half of  Plaintiff  in  Rapport  of  Motion. 

by  the  defendant  before  our  separation,  namely, 
1200.00  per  week. 

I  also  require  clothes  for  mysdf  and  child, 
which  according  to  the  defendant's  own  state- 
ment amounted  to  at  least  $10,000.00  per  year 

I  am  also  entitled  to  live  in  the  country  in 
the  summer  time  the  same  as  I  did  during  all 
my  married  life,  for  which  the  defendant  never 
paid  less  than  #300.00  per  week. 

185  In  addition  thereto,  the  following  items  must 
he  considered — physician's  services,  drugs,  den- 
tists, laundry  and  other  incidentals. 

That  if  anything  contained  in  all  of  the  an- 
swering affidavits  in  any  wise  reflects  upon  me 
or  my  acts  or  conduct,  and  if  I  failed  to  speci- 
fically deny  the  same,  I  respectfully  ask  that  the 
same  shall  not  he  construed  as  an  admission. 

Wherefore  your  deponent  respectfully  prays 
that  the  motion  for  alimony  and  counsel  fees 
should  be  granted  as  prayed  for  in  the  moving 
papers. 

Sally  White. 

Sworn  to  before  me  this 
0th  day  of  April,  1023, 
R.  Booow 

Commissioner   of  Deeds 
New  York  City. 
New  York  Co.  Clerk's  No.  212 
New  York  Co.  Register's  No.  24033 
Commission  Expires  October  3,  1021. 
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Replying1  Affidavit  of  Irving-  Feld-  187 
man,  Read  in  Behalf  of  Plaintiff 
in  Support  of  Motion. 

SUPREME  COURT, 

New  York  County. 

Sally  WHITH,  j 
Plaintiff,  / 

against  \ 

Anu.MiAM  White,  I  188 

Defendant.  1 


State  of  New  York  { 
County  of  New  York  f*S" 

Irving  Feldman,  being  duly  sworn,  deposes  and 
say?.:  I  reside  at  No.  !)10  Riverside  Drive,  Bor- 
ough of  Manhattan,  City  of  New  York.  I  am  a 
married  man  and  the  father  of  three  children. 

I  am  a  brother  of  the  plaintiff  in  this  action 
and  have  had  confidential  relations  with  the 
defendant.  Abraham  White  and  his  brother,  Mor-  lw 
ris  White,  for  over  four  (  4  )  years,  during  which 
time  I  have  been  to  a  great  extent  their  confi- 
dential adviser. 

In  IMS  I  was  connected  with  the  firm  of  Mor- 
ris White.  During  Wie  years  1010.  1920  and 
1021.  I  was  interested  with  the  defendant,  Ab- 
raham White,  in  the  business  of  the  White- 
Johnson  Company,  which  was  engaged  in  gen- 
eral contracting  and  building  business.  Th*1 
defendant  and  I  owivd  all  of  the  capital  stock 
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190  Replying  Affidavit  of  Irving  Fcldtnan,  Read  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

of  the  said  corporation.  In  addition  thereto,  I 
represented  the  interest  of  the  defendant  and 
that  of  Morris  White  in  the  Carlton-Terrace  Inc., 
a  corporation  which  conducted  a  restaurant  at 
100th  Street  &  Broadway,  New  York  City.  The 
stock  in  that  company  was  owned  by  the  defend 
ant,  Abraham  White  and  Morris  White  until 
September,  1922,  at  which  time  the  defendant 
and   Morris  White   transferred  the  said  stock 

191  Partly  to  my  brother,  Samuel  Feldman,  partly 
to  myself  and  the  balance  to  Michael  Brenner,  a 
brother-in-law  of  Morris  White. 

I  am  now  connected  with  the  Morris  White 
Holding  Company  in  the  capacity  of  secretary 
and  general  manager,  and  which  corporation  is 
owned  and  controlled  solely  by  Morris  White 
and  his  wife,  Lillie  White.  I  hold  one  share  of 
stock  in  order  to  be  qualified  to  act  as  an  officer 
thereof. 

In  addition  to  certain  profits,  I  receive  com- 
pensation at  the  rate  of  Fifteen  thousand  (|15, 

192  )  dollars  per  annum.  In  1022  my  earnings 
from  the  interests  that  Abraham  White  and  Mor- 
ris White  were  connected  with,  amounted  to  over 
Twenty  thousand  ($20,000)  dollars. 

In  the  past  six  years  I  have  sj>ent  a  great 
deal  of  my  time  in  the  company  of  the  plaintiff 
and  the  defendant,  and  by  reason  thereof  have 
had  ample  opportunity  to  observe  the  acts  and 
conduct  of  the  defendant. 

Prior  to  the  plaintiff  marrying  the  defendant, 
the  plaintiff  resided  in  my  home  at  No.  970  East 
103rd  Street,  for  a  period  of  about  three  years, 
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Replying  Affidavit  of  Irriiuj  F<hlman,  Read  on  193 
Behalf  of  Plaintiff  in  Support  of  Motion. 

and  the  parties  to  this  action  were  married  in 
my  home  and  at  my  expense.  I  am,  therefore, 
in  a  position  to  testify  to  the  fact  that  the 
plaintiff  is  not  possessed  of  a  violent  temper  as 
alleged  by  the  defendant,  but,  on  the  contrary,  in 
my  home,  the  plaintiff  has  always  displayed  a 
quiet  and  contented  dispoaiton,  coupled  with 
modesty  and  refinement. 

I  have  read  the  affidavit  of  the  plaintiff  veri- 
fied March  22nd.  1923.  1  was  present  in  my  594 
sister's  home  at  the  Ihlnord  Apartments  on  the 
Hth  day  of  February,  1023,  at  which  time  there 
were  also  present  my  wife,  Fannie  Feldman,  Mrs. 
Solomon  and  Kitty  Iiiegel.  We  had  been  play- 
ing bridge  in  the  dining  room  and  about  0:30 
P.  M.  in  the  evening,  the  defendant  came  home 
accompanied  by  five  other  men,  Messrs.  Rarnett, 
Alexander,  Bienenzncht,  Cohen,  and  a  fifth 
gentlemen  whose  name  T  do  not  recall.  The 
defendant  came  in  and  he  immediately  started 
to  abuse  the  plain  tilt  demanding  to  know  why 
the  table  had  not  been  set  to  entertain  his  friends 
for  the  purpose  of  playing  cards.  Immediately 
upon  the  defendant's  arrival,  we  adjourned  from 
the  dining  room  to  the  sitting  room  and  con- 
tinued the  game  of  bridge  whist,  but  the  defend- 
ant's abuse  continued.  The  plaintiff  suggested 
to  my  cousin,  Irving  Cohen,  that  he  take  one 
of  the  eh-iirs  from  the  kitchen  to  sit  on  while 
playing  cards  on.  The  defendant  came  into 
the  fitting  room  where  we  were  plaviug  and 
while  standing  behind  the  plaintiff  at  a  ttmrt 
when  she  was  sitting  down,  addressed  the  plain- 
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196  Replying  Affidavit  of  Irving  Fcldman,  Read  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

tiff  in  the  following  manner:  "I  have  a  good 
notion  to  slap  yon  clean  across  the  month  and 
throw  von  bodily  out  of  here;  what  do  you 
mean  by  insulting  my  guest".  As  the  defend- 
ant was  in  the  attempt  of  carrying  out  his 
threat,  I  got  up  from  the  table  and  told  the 
defendant  that  if  he  laid  a  hand  on  Sally  (the 
plaintiff  and  my  sister)  in  my  presence,  I  would 
throw  him   out  of  the  seventh  story  window. 

197  The  defendant's  abusive  manner  continued  and 
his  indulgence  in  vile  language  was  the  cause 
of  breaking  up  the  card  game  of  his  friends, 
Barnctt,  Alexander,  Bienenzucht,  Cohen,  etc.  Mr. 
Albert  Harnett  on  that  occasion  said  to  the  de- 
fendant "If  you  don't  shut  up  and  remember 
that  there  are  ladies  present,  and  if  you  are 
not  a  gentleman,  remember  that  we  are,  T  will 
leave  your  house'',  and  shortly  thereafter  Mr. 
Barnett  did  leave. 

I  have  been  present  on  numerous  occasions 
when  the  defendant  cursed   ami   swore  at  the 

198  plaintiff,  using  the  vilest  language,  but  on  no 
occasion  have  I  ever  heard  the  plaintiff  swear  at 
the  defendant  or  abuse  him.  I  have  been  the 
defendant's  messenger  of  peace  to  the  plaintiff 
and  been  the  cause  of  reconciling  them  on  three 
different  occassions.  In  the  summer  of  1022  the 
plaintiff  complained  to  me  about  being  assjilted 
by  the  defendant.  I  called  upon  the  defendant 
for  an  explanation  of  such  action  and  he  frankly 
admitted  to  me  that  he  did  on  various  occatsions 
beat  and  asSult  the  plaintiff  and  stated  that  he 
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Replying  Affidavit  of  Irving  Fetdman,  Read  on 
Behalf  of  Plaintiff  in  Support  of  Motion. 

had  lost  control  of  his  temper  ami  faithfully 
promised  to  desist  from  such  conduct. 

The  defendant  admitted  to  me  that  he  as- 
saulted the  plaintiff  on  April  Kith,  1022,  and 
that  the  reason  was  that  he  got  so  excited 
on  account  of  the  plaintiff's  failure  to  he  pre- 
sent at  the  luncheon  at  the  Hotel  McAlpin  that 
ho  could  not  control  his  temper. 

I  saw  the  defendant  at  the  home  of  his  hrother, 
Morris  White,  at  No.  000  West  End  Avenue,  New- 
York  City,  on  the  night  of  February  24th,  1023, 
at  which  time  I  told  the  defendant  that  he  had 
beaten  the  plaintiff  to  such  an  extent  that  she 
required  the  services  of  Dr.  Ooldey.  ITe  admitted 
the  aslult  and  stated  that  he  had  come  to  the 
conclusion  the  only  thing  to  do  with  Sally  (re- 
ferring to  the  plaintiff)  is  to  beat  her  into  sub- 
mission, that  he  had  been  advised  by  a  friend 
of  his  that  if  a  married  women  would  not  carry 
out  the  wishes  of  her  husband,  the  only  thing 
to  do  was  to  beat  her  into  submission. 

Defendant's  allegation  at  folio  40  that  he  es- 
tablished me  in  business  by  providing  me  with 
a  taxicab,  is  f-ilse  and  untrue. 

On  numerous  occasions  within  the  last  two 
years,  the  defendant  in  my  presence  has  quarreled 
with  the  plaintiff  without  rhyme  or  reason,  and 
humiliated  and  degraded  her  in  the  presence 
of  friends. 

In  the  Spring  of  1021,  on  a  Sunday  night, 
the  exact  date  of  which  I  am  unable  to  recall, 
T  remember  an  occasion  when  the  plaintiff  was 
waiting  for  the  defendant   at   the  Oarlton-Ter- 
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202     Replying  Affidavit  of  Irving  Frldman,  Rend  on 
Behalf  of  Plaintiff  in  Support  of  Motion. 

race  for  dinner.  The  plaintiff  arrived  about 
0:30  I\  M.,  in  pursuance  to  her  previous  appoint- 
ment with  the  defendant.  The  defendant  having 
failed  to  make  his  appearance  by  7:30  V.  M., 
and  I  knowing  that  he  was  engaged  in  playing 
"dice"  at  No.  7G4  West  End  Avenue,  New  York 
City,  I  went  to  that  address  and  found  the  de- 
fendant engaged  in  playing  "dice".  I  hnd  pur- 
chased four  theatre  tickets  to  be  used  by  Mr. 


Morris  White  on  that  flight?  and  told  the  de- 
fendant on  that  occasion  that  the  plaintiff  had 
been  waiting  for  him  at  the  Carlton  Terrace  for 
dinner  ever  since  0:30  P.  M.,  and  pleaded  with 
the  defendant  not  to  keep  his  wife  waiting  any 
longer.  He  explained  to  me  at  the  time  that  I 
was  there  he  was  out  over  Six  thousand  ($0,000) 
dollars,  and  that  he  would  come  over  to  the 
Carlton-Terrace  as  soon  as  he  reduced  his  loss 
before  meeting  the  plaintiff  for  dinner  or  going 
to  theatre  as  had  been  arranged.  The  defendant 
continued  in  the  said  game  of  "dice"  until  I 
A.  M.  the  following  morning.  T  know  this  as 
a  fact  because  I  joined  in  the  said  game  about 
2  A.  M.  of  the  following  morning  and  the  de- 
fendant was  still  playing  and  continued  until 
4  A.  M.  On  this  occasion  the  defendant's  losses 
exceeded  Thirty-five  hundred   (#3300)  dollars. 

T  have  read  the  affidavit  of  Richard  ().  Frankel 
hereto  annexed,  and  know  the  facts  therein 
stated  of  my  own  knowledge.  I  was  also  present 
at  another  "dice''  game  in  February  1921  when 
the  defendant  lost   the  sum   of  Five  thousand 
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Replying  Affidavit  of  Irving  Fvldman,  Read  on  205 
Behalf  of  Plaintiff  in  Support  of  Motion. 

(15,000)  dollars  to  tin-  said  Frankel,  and  T 
paid  for  the  defendant  the  sum  of  Twenty-five 
hundred  ($2500)  dollars  in  full  settlement  of 
the  claim  of  $5,000.  The  said  sum  of  #$2500  was 
paid  back  to  me  by  the  defendant  by  giving  me 
twenty-five  One  hundred  ($100)  dollar  antidated 
checks,  payable  one  week  apart,  drawn  on  the 
East  River  National  Bank. 

I  have  been  present  on  at  least  fifty  (50) 
different  occasions  when  the  defendant  was  en-  206 
gaged  in  playing  "dice''  and  on  numerous  occa- 
sions I  know  of  my  own  knowledge  his  losses 
exceeded  Five  thousand  ($5000)  dollars.  Some 
of  these  sessions  lasted  all  night  and  I  know  as 
a  matter  of  fact  that  the  defendant  has  re- 
mained away  from  home,  all  night  although  the 
plaintiff  was  in  town,  and  the  defendant's  alle- 
gation at  folio  30  is  absolutely  false  and  un- 
true. 

At  the  defendant's  request  I  made  numerous 
"bets"  for  him  on  horse  races.     I  know  as  a 
matter  of  fact  that  the  defendant  has  paid  to  207 
bookmakers   during   the  years   1020,   1021  and 
1022  over  Thirty  thousand    ($30,000)  dollars. 

I  have  been  present  on  numerous  occasions 
when  the  defendant  would  inspire  the  plaintiff 
to  purchase  better  clothes  and  told  her  that  she 
should  buy  her  clothes  at  Harry  Collins,  Madame 
Frances,  Henry  Rendel,  etc.;  that  he  didn't  care 
what  amounts  the  plaintiff  expended  for  clothes 
as  long  as  she  appeared  to  tie  the  best  dressed 
woman  in  New  York.  Often  times,  in  my  pre- 
sence, the  defendant  complained  to  the  plaintiff 
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208  Replying  Affidavit  of  Ining  Feldman,  Rend  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

that  she  wore  the  same  hat  or  gown  too  often  and 
that  it  was  unbefitting  to  his  station  in  life  that 
his  wife  should  be  seen  wearing  the  same  clothes 
on  consecutive  evenings.  After  June,  1022,  the 
defendant  told  me  that  he  had  been  advised  by 
his  attorney  to  eliminate  all  luxuries  for  the 
plaintiff  and  in  that  way  compel  her  to  abide  by 
his  wishes. 

After  the  conference  of  the  attorneys  in  June, 

209  1022,  at  the  home  of  the  parties  to  this  action, 
at  No.  500  West  End  Avenue,  New  York  City, 
through  my  intervention  a  reconciliation  was 
effected.  I  was  present  when  the  defendant  of- 
fered to  buy  the  plaintiff  a  10  karat  diamond 
marquise  ring,  to  which  the  plaintiff  replied  that 
she  did  not  want  the  defendant's  jewelry,  but 
wanted  love,  respect  and  consideration.  The  de- 
fendant was  so  happy  upon  my  successful  effort 
in  effecting  the  reconciliation  and  inducing  the 
plaintiff  to  forgive  him,  that  he  said  to  me, 
"Irving,  go  out  and  buy  yourself  any  automobile 

210  a*  niv  expense;  I  don't  care  if  it  costs  f 5,000, — 
send  me  the  bill".    T  declined  to  accept  it. 

Tn  the  month  of  January,  1023,  the  defendant 
told  me  that  he  wanted  his  freedom;  that  the 
relation  between  him  and  the  plaintiff  had  been 
so  strained  that  there  remained  nothing  to  do 
but  to  effect  a  separation,  and  that  with  that 
purpose  in  view,  he  had  retained  Mr.  Nathan  D. 
Stern,  as  his  attorney.  Knowing  that  my  sister 
relied  upon  my  advice,  he  asked  me  to  retain 
eounsel  for  her  and  in  the  latter  part  of  January, 
1023,   at   my   suggestion,   the   plaintiff  retained 
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Rcpli/iny  Affidavit  of  Irving  Fehhnan,  Read  on  211 
Behalf  of  Plaintiff  in  Support  of  Motion. 

Messrs.  Epstein  &  Brothers  as  her  attorneys  in 
this  proceeding. 

The  defendant,  in  my  presence,  offered  to  pur- 
chase from  the  plaintiff  the  contents  of  the  Bel- 
nord  Apartment,  by  paying  to  her  the  sum  of 
Fifteen  thousand  ($15,000)  dollars.  The  de- 
fendant also  told  me  as  late  as  April  5th,  1023, 
that  he  is  again  operating  the  automobile;  that 
he  had  engaged  a  Japanese  valet  to  wait  upon 
him;  that  he  had  re-engaged  George  Lahey,  the  212 
chauffeur  that  Mrs.  White  had  discharged,  and 
that  he  was  again  maintaining  the  apartment  at 
the  Belnord. 

I  have  heretofore  refrained  from  making  an 
affidavit  in  this  proceeding  by  reason  of  the  fact 
that  when  the  action  was  first  instituted  I  en- 
tered into  a  gentleman's  agreement  with  Morris 
White  that  neither  Mr.  Morris  White  nor  I 
were  to  make  any  affidavits  for  either  party  to 
this  action  and  I  refrained  from  doing  so  until 
after  I  had  read  the  Affidavit  of  Morris  White, 
verified  the  31st  day  of  March,  1023.  In  justice 
to  my  sister  T  volunteered  to  make  this  affidavit, 
notwithstanding  the  fact  that  the  making  there- 
of may  ensue  great  financial  loss  to  me. 

I  have  had  numerous  conversations  with  Mrs 
Lillie  White,  Morris  White  and  Mrs.  Belle  Fried- 
man, at  which  the  domestic  difficulties  of  the 
parties  to  this  action  were  discussed.  All  these 
three  persons  mentioned  have  expressed  to  me 
their  sincere  sympathy  for  the  plaintiff  and  stated 
that  there  was  no  excuse  in  the  world  for  the 
defendant  assaulting  the  plaintiff. 


Digitized  by  Google 


72 


214  Replying  Affidavit  of  Irring  Feldman,  Read  on 

Behalf  of  Plaintiff  in  Support  of  Motion, 

The  statement  contained  in  the  defendant's 
affidavit  at  folio  4,  is  absolntely  untrue  and  false. 
The  defendant  has  told  me,  and  told  others  in 
my  presence,  on  numerous  occasions,  that  his 
interest  in  the  firm  of  Morris  White  was  25% 
of  the  profits  and  the  defendant's  statement  that 
he  is  a  mere  salesman  is  false  and  untrue. 

Since  March  16th,  1923,  I  have  loaned  to  the 
plaintiff  in  this  action  the  snm  of  One  thousand 

215  fiftv  (^K>50)  dollars,  no  part  of  which  has  been 
repaid. 

Ibvixg  Feldman. 


Sworn  to  before  me  this 
0th  day  of  April,  1923. 
R.  Rogow. 
Commissioner  of  Deeds, 
New  York  City. 

New  York  Co.  Clerk's  No.  212, 
New  York  Co.  Register's  No.  24083, 
Commission  Expires  Oetol>er  3,  1924. 
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Frankel,  Read  on  Behalf  of  Plain- 
tiff In  Support  of  Motion. 

SUPREME  COURT, 
New  York  County, 

Sally  White,  | 


State  of  New  York,  \ 
County  of  New  York,  j*3" 

Richard  O.  Fkaxkrl,  being  duly  sworn,  de- 
poses and  says:  I  reside  at  No.  7S0  West  End 
Avenue,  New  York  City.  I  have  known  the  de- 
fendant ever  since  T  returned  from  Overseas  with 
the  American  Army  in  June,  1919. 

Ever  since  that  time  and  up  to  December, 
1922,  I  frequently  patronized  the  Carlton-Ter- 
race  Restaurant,  at  100th  Street  &  Broadway, 
New  York  City. 

I  have  been  present  on  numerous  occasions 
when  the  defendant  was  engaged  in  shooting 
"dice"  and  participated  in  the  said  game.  In 
February,  1921,  I  was  present  and  participated 
in  a  game  of  "dice"  which  was  conducted  in  a 
private  room  one  flight  up  of  the  premises  occu- 
pied by  the  Carl  ton-Terra  ee  Restaurant.  The 
game  started  late  at  night  and  continued  the 


against 
Abraham  White, 


Defendant. 


Plaintiff. 
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220  Replying  Affidavit  of  Richard  O.  Franhcl,  Rca/l  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

whole  night  through  and  ended  at  9  A.  M.  the 
following  morning.  At  0  A.  M.  the  following 
morning,  when  the  game  hart  concluded,  I  left 
the  Carlton-Terraee  Restaurant  in  company  with 
the  defendant  in  this  action.  He  had  lost  to  me 
during  thai  night  at  the  said  game  of  "dice" 
the  sum  of  Five  thousand  ($5,000)  dollars,  and 
in  addition  thereto  had  incurred  ottu-r  losses  to 
other  participants  in  the  said  game.  Thereafter 

221  I  called  on  the  defendant  at  his  place  of  busi- 
ness 295  Sixth  Avenue,  New  York  City,  a  num- 
ber of  times,  in  an  effort  to  collect  the  said 
#5,000  and  finally  succeeded  in  collecting  Twen- 
ty-five hundred  (#2500)  dollars,  which  was  paid 
to  me  by  Irving  Feldman  for  the  defendant's 
account.  When  I  accepted  the  settlement  of 
$2500  in  payment  of  the  #5,000,  the  defendant 
exacted  from  me  n  receipt  in  full  and  stated 
that  he  would  pay  nothing  unless  I  gave  the 
receipt. 

The  week  previous  thereto  the  defendant  re- 

222  ceived  checks  of  mine  aggregating  Eighteen  hun- 
dred (|1800)  dollars,  which  I  lost  in  a  "dice" 
game  in  which  the  defendant  participated. 

I  was  present  on  numerous  occasions  when 
the  defendant  played  "dice"  at  an  apartment  at 
704  West  End  Avenue,  New  York  City,  and 
his  losses  ran  into  thousands  of  dollars.  The 
usual  participants  in  those  games  consisted  of 
Messrs.  David  Schwartz,  Justin  IT.  Wolff,  David 
Rosen,  Larry  Englehart,  Louis  Kessler,  Irving 
Schloss,  Irving  Feldman,  Eddie  Wittmer  and 
many  others  whose  names  T  don't  recall. 
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Replying  Affidavit  of  Richard  O.  Frankel,  Read  on  22H 
Behalf  of  Plaintiff  iii  Rapport  of  Motion. 

I  have  no  interest  in  this  litigation  and  make 
this  affidavit  in  the  interest  of  justice,  my  at 
tention  having  been  called  to  the  statement  con- 
tained in  the  defendant's  affidavit  at  folio  40 
thereof,  which  I  know  of  my  own  knowledge  is 
false. 


Richard  O.  Fraxkei.. 


Sworn  to  before  me  this 
Tlh  day  of  April,  1023. 
R.  Roc.ow, 

Commissioner  of  Deeds, 
New  York  City. 
New  York  Co.  Clerk's  No.  212, 
New  York  Co.  Register's  No.  24083, 
Commission  Expires  October  3,  1024. 
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226  Replying-  Affidavit  of  Sarah  Cohen, 
Read  on  Behalf  of  Plaintiff  in 
Support  of  Motion. 

SUPREME  COURT, 
New  York  County. 


Sally  WHITE,  1 
Plaintiff,  / 

against  \ 

227  Abraham  White,  I 

Defendant.  \ 

State  of  New  York,  I 
County  of  New  York,  \a*': 

s.\i!.\ii  Cohen,  being  duly  sworn,  deposes  and 
says:  I  reside  at  No.  549  West  163rd  Street, 
New  York  City.  I  am  married  and  am  the  mo- 
ther of  three  sons,  including  Irving  Cohen  who 
now  is  and  has  been  confined  to  the  Roosevelt 
Hospital  for  the  past  seven  weeks.     I  am  the 

228  aTmt  0f  the  plaintiff  in  this  action  and  know 
the  defendant. 

I  was  present  at  the  hed  side  of  my  son,  Irv- 
ing Cohen,  at  the  Roosevelt  Tlospital  on  the 
afternoon  of  February  24th,  1!)23,  when  the 
defendant  called  to  see  my  son  and  on  that  occa- 
sion in  my  presence  the  defendant  (referring 
to  the  plaintiff  in  this  action)  said  to  my  son 
"Well,  I  let  Sally  have  it  good.  It  will  take 
her  a  long  time  to  get  over  that  licking." 

My  son  wns  at  the  time  critically  ill  and  his 
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Replying  Affidavit  of  Sarah  Cohen,  Read  on  Br-  229 
luitlf  of  Plaintiff  in  Support  of  Motion. 

life  was  despaired  of,  and  up  to  the  present  time 
lie  is  not  in  a  physical  condition  to  permit  his 
making  an  affidavit. 

My  son,  Irving  Cohen,  is  employed  by  the  firm 
of  Morris  White  and  I  make  this  affidavit  in 
the  interest  of  justice  and  realizing  that  if  my 
son  were  physically  able,,  he  would  readily  come 
forward  and  make  an  affidavit  as  to  these  facts 
at  the  risk  of  losing  his  position  with  the  firm 
of  Morris  White.  230 

Sarah  Cohen. 

Sworn  to  before  me  this 
9th  day  of  April,  1923. 
Frances  Landsman, 
Xotarv  Public  Pronx  Countv, 
Pronx  County  Clerk's  No.  6, 
N.  Y.  C.  Clerk's  No.  168, 
Comm.  Ex.  3/30/24. 

231 
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232  Replying*  Affidavit  of  Fanny  Feld- 

man,  Read  on  Behalf  of  Plaintiff 
in  Support  of  Motion. 

SUPREME  COURT, 

New  York  County. 

Sally  White,  J 
Tlaintiir,  / 

against  > 

Abraham  White,  I 

233  Defendant.  ] 


State  of  New  York,  } 
County  of  New  York,  P" : 

Fannie  Feldman,  being  duly  sworn,  deposes 
ami  says:  I  am  the  wife  of  Irving  Feldman,  and 
reside  at  No.  910  Riverside  Drive,  Rorough  of 
Manhattan,  New  York  City.  I  am  a  sister-in- 
law  of  the  plaintiff.. 

I  have  read  the  affidavit  of  Irving  Feldman 
hereto  annexed.  I  was  present  at  the  apartment 
occupied  by  the  parties  to  this  action  at  the 
234  Belnord  Apartments,  on  February  14th,  1923, 
and  the  facts  incident  thereto  as  alleged  in  my 
husband's  affidavit  are  absolutely  true  of  my 
own  knowledge. 

Fanny  Feldman. 

Sworn  to  before  me  this 
9th  day  of  April,  1923. 
Frances  Landsman, 
Notary  Public  Bronx  Co. 
Rronx  Co.  Clk.  No.  6, 
X.  Y.  Co.  Clks.  No.  168, 
Com.  Exp.  3/30/24. 
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Replying*  Affidavit  of  Jesse  S.  Ep-  235 
stein,  Read  on  Behalf  of  Plaintiff 
in  Support  of  Motion. 

SUPREME  COURT, 

Xew  York  County. 


Sally  White, 


Plaintiff, 


against 


Abraham  White, 

Defendant. 

State  of  Now  York,  \ 
County  of  New  York,  \™' ' 

Jesse  S.  Epstein,  being  duly  sworn,  deposes 
and  says:    He  is  a  member  of  the  firm  of  Ep- 
stein &  Brothers,  attorneys  for  the  plaintiff  here 
in,  and  a  member  of  the  Bar  for  over  thirty 
(30)  years. 

That  on  March  23rd,  1023,  the  plaintiff  called 
at  deponent's  office  at  about  11:30  A.  M.  accom- 
panied by  Helen  Alexander  and  Hazel  Barnett. 
After  introducing  Mrs.  Barnett  and  Mrs.  Alex- 
ander the  plaintiff  told  me  that  she  had  brought 
witnesses  for  the  purpose  of  making  affidavits 
in  relation  to  the  Palais  Royal  incident  of  De- 
cember 31st,  1021.  Mrs.  Alexander  and  Mrs. 
Barnett  gave  their  version  of  the  same,  which 
appears  in  their  affidavits  verified  March  23rd, 
1023.  At  the  conclusion  of  the  dictation  thereof, 
Mrs.  Helen  Alexander  volunteered  the  facts  con- 
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238  Rephjintj  Affidavit  of  Jcxhc  S.  Kpxtvin,  Read  on 

Behalf  of  Plaintiff  in  Support  of  Motion, 

cerning  the  Deal  Beach  incident,  and  the  other 
facts  stated  in  the  affidavits  referred  to.  Mrs. 
White  thereafter,  in  the  presence  of  all  the 
persons  in  the  room,  stated  that  the  Deal  Beach 
incident  had  escaped  her.  These  affidavits  were 
dictated  by  me  and  before  Miss  Anna  H.  Bogan, 
whose  affidavit  is  hereto  annexed,  transcribed  her 
stenographic  notes,  I  had  the  notes  read.  Same 
were  then  transcribed  and  Miss  Bogan  bronght 

239  tm>  samo  to  my  private  room  and  was  present 
when  the  same  were  read  by  the  affiants  Helen 
Alexander  and  Hazel  Barnett  and  Miss  Bogan, 
in  my  presence,  administered  the  oath  to  the 
said  affiants  Helen  Alexander  and  Hazel  Bar- 
nett. 

The  affidavits  of  Helen  Alexander  and  Hazel 
Barnett  of  March  23rd,  1023,  contain  nothing 
but  what  they  personally  said  in  my  presence 
and  which  in  their  presence  I  dictated  to  Miss 
Bogan,  and  the  statement  that  they  did  not 
know  that  thev  were  making  an  affidavit  is  ab- 

240  so',,tely  false  and  untrue  and  deliberate  perjnry. 

Deponent  further  says  that  in  the  affidavit  of 
Helen  Alexander  submitted  on  behalf  -  of  the 
defendant,  verified  April  2nd,  1923,  at  folio  5, 
the  said  Helen  Alexander  makes  the  following 
allegation : 

"The  affidavit  made  by  me  on  March  23rd, 
1923,  at  the  office  of  Mr.  White's  attorney, 
(meaning  the  deponent)  is  the  first  affida- 
vit I  ever  made  in  my  life,  and  this  is  the 
second." 
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Replying  Affidavit  of  Jesse  >S'.  Epstein,  Read  on  241 
Behalf  of  Plaint  iff  in  Support  of  Motion. 

Deponent  desires  to  state  that  this  statement 
is  absolutely  false;  that  the  said  Helen  Alexan- 
der was  sued  in  the  Municipal  Court  of  the  City 
of  New  York,  Ninth  District,  by  the  firm  of  Bon- 
wit  $  Teller  &  Co.,  and  a  judgment  was  recovered 
against  her  in  the  sum  of  $285.20;  that  in  said 
action  she  was  sued  as  Olive  TT.  Alexander,  and 
swore  in  her  examination  in  supplementary  pro- 
ceedings that  her  name  was  Olive  IT.  Alexander; 
that  in  said  supplementary  proceedings  she  tes  242 
tified  that  she  lived  at  853  West  85th  Street, 
and  such  examination  consisted  of  five  pages 
of  testimony,  and  was  signed  and  sworn  to  by 
the  saiil  Olive  H.  Alexander,  the  Hpr(  time  in 
the  presence  of  a  Justice  of  the  City  Court  of 
the  City  of  New  York,  and  the  second  time  in  the 
presence  of  Edward  F.  O'Dwyer,  the  Chief  Jus- 
tice of  the  City  Court  of  the  City  of  New  York, 
on  the  19th  day  of  April,  1022. 

That  her  husband,  Oscar  H.  Alexander,  was 
also  examined  in  said  proceeding. 

That  this  flatly  contradicts  the  statement  of  243 
TTelen  Alexander  that  the  affidavit  made  in  this 
proceeding  on    behalf  of  the  plaintiff  was  the 
first  affidavit  made  in  her  life. 

Deponent  further  says  that  he  has  the  original 
affidavits  in  the  Bonwit  Teller  suit  above  re- 
ferred to  in  his  possession  and  is  ready  to  produce 
the  same  to  the  Court,  if  it  should  so  require. 

Deponent  begs  leave  to  refer  to  the  deposition 
of  Olive  H.  Alexander,  and  her  husband,  Oscar 
Alexander,  with  the  same  force  and  effeel  as  if 
the  said  testimony  had  been  fully  set  forth 
herein. 
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244  Rephjino  A  flulaxnt  of  Jesse  S.  Epstein,  Rend  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

Deponent  alleges  that  the  person  who  signed 
the  affidavit  in  this  proceeding  is  Helm  Alex- 
ander, the  same  person  who  signed  the  testimony 
in  supplementary  proceedings  in  the  action  of 
Bonwit  Teller  &  Co.  against  Olive  II.  Alexander, 
who  swore  that  her  name  was  Olive  II.  Alexander. 

My  firm  was  retained  by  the  plaintiff  in  this 
action  in  the  latter  part  of  January,  1928,  at 
which  time  the  plaintiff  informed  me  that  the 

245  defendant  was  represented  by  Mr.  Nathan  I). 
Stern,  of  115  Broadway,  New  York  City.  Subse- 
quent thereto,  I  wrote  the  defendant's  attorney  a 
letter  on  February  27th,  1923,  of  which  the  fol- 
lowing is  a  copy: 


"Feb.  27,  1923. 

Nathan  D.  Stern,  Esq. 
115  Broadway, 
New  York  City. 

White  vs.  White 

Dear  Sir: 

At  the  direction  of  our  client,  Mrs.  White, 
we  have  prepared  summons  and  complaint 
and  motion  papers  on  an  application  for 
alimony  and  counsel  fee  pendente  lite,  but 
by  reason  of  defendant's  absence  from  the 
city,  have  been  unable  to  affect  service. 

At  our  last  conference,  Mr.  White  stated 
that  you  were  authorized  to  appear  for  him 
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Replying  Affidavit  of  Jesse  8.  Epstein,  Read  on  247 
Behalf  Of  Plaintiff  in  Support  of  Mot  inn. 

in  any  proceeding  that  Mrs.  White  would  in- 
stitute. We  are,  therefore,  addressing  yon 
to  ascertain  whether  yon  will  enter  a  notice 
of  appearance  on  behalf  of  your  client.  In 
that  event,  we  will  have  no  objection  to 
extending  defendant's  time  to  answer  and 
adjourning  the  motion  until  Mr.  White  re- 
turns from  the  road,  provided,  however,  the 
proper  provision  is  made  for  the  mainten- 
ance of  Mrs.  White  ami  the  child  during  248 
the  interim. 

Awaiting  your  early  reply,  we  are 

Very  truly  yours, 

EPSTEIN  ft  BROTHERS." 

In  reply  thereto,  I  received  a  letter  from  Mr. 
Stern  dated  March  1st,  1923,  of  which  the  follow- 
ing is  a  copy: 

"March  1st,  1023. 

Epstein  &  Brothers,  Esqs.,  249 
2  Rector  Street, 
Now  York  City. 

Gentlemen : 

This  will  acknowledge  receipt  of  yours  of 
the  27th  nit.  T  have  today  forwarded  your 
letter  to  Mr.  Al>e  White  at  his  City  address, 
and  as  soon  as  I  hear  from  him  I  will  ad- 
vise yon  farther. 

Very  truly  yours. 

Nathan  D.  Stern." 
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250  Replying  Affidavit  of  Jesse  S.  Epstein,  Read  on 

liehalf  of  Plaintiff  in  Support  of  Motion. 

Thereafter  Mr.  Stern  advised  ine  that  he  was 
not  authorized  to  aecept  service  of  the  summons 
and  complaint  on  liehalf  of  the  defendant  and  it 
was  not  until  after  the  return  of  the  defendant 
on  March  18,  1923,  that  Mr.  Stern  accepted 
service  of  the  summons  and  complaint  in  this 
action. 

On  March  30th,  1923,  I  wrote  the  defendant's 
attorney  in  regard  to  the  child,  of  which  the 

251  following  is  a  copy: 

"March  30,  1923. 

Nathan  D.  Stern,  Esq., 
115  Broadway, 
New  York  City. 

White  vs.  White 

Dear  Sir: 


We  have  communicated  to  Mrs.  White  the 
defendant's  request  to  be  allowed  to  see  the 
child,  and  we  are  authorized  to  state  that 
Mrs.  White  will  allow  Mr.  White  to  see  the 
child  at  all  reasonable  hours,  provided  that 
assurance  is  given  by  you  and  Mr.  White 
that  the  child  will  not  he  removed  from 
the  jurisdiction  of  the  court. 

Wc  await  your  reply. 

Very  truly  yours, 

EPSTEIN  &  BROTIIERS." 
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Replying  Afularit  of  Anna  TT.  Began,  Read  on  253 
Behalf  of  Plaintiff  in  Support  of  Motion. 

To  this  letter  Mr.  Stern  has  failed  to  reply. 

Jesse  8.  Epstein. 

Sworn  to  before  me  this 
9th  day  of  April,  1923. 
R.  Rogow, 
Commissioner  of  Deeds, 
New  York  City, 

New  York  Co.  Clerk's  No.  212, 

Now  York  Co.  Register's  No.  24083,  254 
Commission  Expires  October  3,  1924. 


Replying-  Affidavit  of  Anna  H.  Bog- 
an,  Read  on  Behalf  of  Plaintiff  in 
Support  of  Motion. 

SUPREME  COURT, 
New  York  County. 


Sally  White, 


Plaintiff, 


255 


against 


Abraham  White, 

Defendant. 


-.-IN.  1 


State  of  New  York,  1 
County  of  New  York,  \" 

Anna  M.  Uooan,  being  duly  sworn,  deposes 
and  snvs:     I  reside  at   No.  402  Williams,  Bor- 
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256  Replying  Affidavit  of  Anno  U.  Bogm,  Read  on 

Behalf  of  Plaintiff  in  Support  of  Motion. 

ough  of  Brooklyn,  Comity  of  Kings,  State  of 
New  York,  and  is  employed  as  a  (Stenographer  in 
the  employ  of  the  plaintiff's  attorneys. 

That  deponent  was  present  at  the  office  of  the 
plaintiff's  attorneys  with  Mr.  .Jesse  S.  Epstein, 
who  in  the  presence  of  Helen  Alexander  and 
Hazel  Barnett  and  the  plaintiff  in  this  action, 
dictated  the  contents  of  the  affidavits  of  Helen 
Alexander  and  Hazel  Barnett,  both  verified  the 

257  23rd  day  of  March,  1923. 

The  facts  in  relation  to  the  dictation  and  ex- 
ecution thereof  are  as  follows:  After  introducing 
Mrs.  Helen  Alexander  and  Mrs.  Hazel  Barnett, 
Mrs.  >Vhite  stated  that  she  had  brought  the  two 
witnesses  for  (he  purpose  of  making  affidavits 
concerning  the  facts  of  the  Palais  Royal  incident 
of  December  31st,  1921.  The  said  Hazel  Barnett 
and  Helen  Alexander  gave  the  precise  version 
thereof  as  contained  in  their  affidavits. 

Thereafter  the  said  Helen  Alexander  volun- 
tarily made  mention  of  the  incident  of  August, 
25y  1922,  at  Deal  Beach,  New  Jersey,  which  is  more 
specifically  set  forth  in  the  affidavits  a7>ove  re- 
ferred to.  Mrs.  Hazel  Barnett  concurred  in 
everything  that  Mrs.  Helen  Alexander  had  said 
and  enlarged  thereon.  Mrs.  White  thereupon 
stated  that  she  had  forgotten  all  about  the  in- 
cident. 

The  affidavits  were  dictated  in  the  presence 
of  the  said  Helen  Alexander,  Hazel  Barnett  and 
myself,  and  before  I  transcribed  my  stenographic 
notes,  at  the  request  of  Mr.  Jesse  S.  Epstein 
I  read  the  same,  ami  after  transcribing  the  same 
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Rfijtllfitoff  Affidavit  of  Anna  If.  Ilo<jan,  Read  on  250 
Behalf  of  Plaintiff  in  Support  of  Motion. 

brought  thorn  into  Mr.  Epstein's  private  office 
while  the  said  witnesses  read  the  said  affidavits. 
I  remained  in  Mr.  Epstein's  private  room  while 
the  said  witness^read  the  said  affidavits  for  the 
reason  that  I  was  the  notary  public  who  took 
the  acknowledgment  contained  in  the  said  affi- 
davits and  administered  the  oath  to  ITelen  Alex- 
ander and  Hazel  Barnett.  The  said  Helen  Alex- 
ander and  Hazel  Barnett  were  in  the  office  of 
the  plaintiff's  attorney  on  the  23rd  day  of  March,  260 
1023,  for  over  two  hours  and  no  haste  was  exer- 
cised either  in  the  dictation  or  the  reading  and 
signing  of  said  affidavits. 

Anna  H.  Bcxjan. 

Sworn  to  before  me  this 
0th  day  of  April,  1023, 
R.  Ro«ow, 
Commissioner  of  Deeds, 
Now  York  City, 

New  York  Co.  Clerk's  No.  212,  261 
New  York  Co.  Register's  No.  24083, 
Commission  expires  October  3,  1024. 
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262  Replying:  Affidavit  of  Margaret 
Hughes,  Read  on  Behalf  of  Plain- 
tiff in  Support  of  Motion. 

SUPREME  COURT, 

New  York  COUNTY. 


Sally  White, 

Plaintiff, 

against 

263  Abraham  White, 

Defendant. 


State  of  New  York  \ 
Comity  of  Now  York  ( 

Margaret  Hughes,  being  duly  sworn,  deposes 
and  says:  T  reside  at  No.  112  East  81st  Street 
in  the  Borough  of  Manhattan,  City  of  New  York. 

I  have  known  the  plaintiff  for  about  two  years 
and  was  introduced  to  the  defendant  on  New 
Year's  Eve,  December  31,  1921,  at  the  Palais 
Royal  Restaurant,  in  the  City  of  New  York, 
and  I  was  present  on  the  occasion  when  the 
defendant  deliberately  threw  the  contents  of  a 
champaign  glass  at  the  plaintiff  and  over  her 
gown.  The  defendant  in  this  action  danced 
with  me  on  the  floor  of  the  Palais  Royal  on  that 
night.  Mrs.  White  left  the  table  after  this  ex- 
hibition and  went  lo  the  dressing  room  to  which 
T  accompanied  her.    Mrs.  White  did  not  assult 
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Replying  Affidavit  <>f  Margaret  Tfughca,  Read  on  265 
Behalf  of  Plaintiff  in  Support  of  Motion. 

Mr.  White  or  throw  the  contents  of  a  cham- 
paign glass  at  him. 

Margaret  IIhghes 

Sworn  to  beore  mo  this 
7th  day  of  April,  1923 
R.  ROGOW 

Commissioner  of  Deeds 

New  York  City.  0fi,, 
Now  York  Co.  Clerk's  No.  212 
New  York  Co.  Registers'  No.  24033 
Commission   Expires  October  3,  1924. 
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268  Affidavit  of  Abraham  White.  Read  on 
Behalf  of  Defendant,  in  Opposi- 
tion to  Motion. 

SUPREME  COURT, 

New  York  County. 


269 


270 


Sally  White, 

Plaintiff, 

against 

Ann  An  am  White, 

Defendant. 


County  of  New  York,  \ 
City  of  New  York,  J*4" 

Abraham  White,  being  duly  sworn,  deposes  and 
says  : 

I  am  the  defendant  in  the  above  entitled  action. 

I  am  twenty-eight  years  of  age  and  the  plain- 
tiff, my  wife,  is  twenty-six  years  of  age. 

We  were  married  on  February  22nd,  1917  and 
lived  together  until  February  25th,  1923,  when 
I  left,  the  City  of  New  York  on  a  business  trip, 
bidding  nv£  wife  and  my  daughter  good-bye,  we 
then  oecuving  an  apartment  in  the  premises 
known  as  the  Relnord  situated  jit  8fith  Street 
and  Broadway,  in  the  City  of  New  York.  I  left 
on  the  said  day  bound  for  Chicago  and  travelled 
through  the  Middle  VYest  until  March  18th,  1923. 
at  which  time  my  trip  was  unfinished.  The  cause 
of  my  return  was  that  on  the  16th  day  of  March, 
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1923,  I  received  a  telephonic  communication  from 
my  brother,  Morris  White,  that  he  had  been  in- 
formed that  my  wife  had  moved  from  the  apart- 
ment at  the  Belnord.  I  immediately  returned  to 
the  City  of  New  York  and  upon  my  return  learn- 
ed that  my  wife  had  removed  all  the  furniture 
to  the  Liberty  Storage  and  Warehouse  Company 
and  had  taken  up  her  abode  at  the  Emerson 
Hotel,  at  75th  Street  and  Amsterdam  Avenue. 

During  my  absence,  subsequent  to  the  25th  of 
February,  1023,  Friday  of  each  week  there  had 
been  mailed  to  my  wife  by  my  brother  his  check 
for  Two  Hundred  Dollars,  which  was  the  allow- 
ance that  was  being  made  to  her  for  maintenance 
of  the  home  and  payment  of  domestic  servants, 
etc.,  and  on  March  2nd  and  0th,  1023,  checks 
were  mailed  to  her  in  the  sum  of  Two  Hundred 
Dollars  each  and  used  by  her.    That  had  been 
the  custom  for  about  eighteen  months  thereto- 
fore.   And  again  on  the  10th  day  of  March, 
1023,  a  check  was  mailed  to  my  wife  in  said 
sum  of  Two  Hundred  Dollars  and  thereafter  the 
check  was  returned  to  Morris  White.    I  annex 
to  this  affidavit,  marked  Exhibits  "A"  and  "B" 
renpectfully,  photostatic  copies  of  the  check  of  my 
brother  to  the  order  of  my  wife  bearing  date 
the  Kith  day  of  March,  1023  and  the  envelope  in 
which  the  same  was  enclosed,  together  with  the 
post  office  stamps  of  the  return  thereof. 

T  was  absolutely  uninformed  of  my  wife's  in- 
tention to  remove  from  the  apartment  and  sub- 
sequent to  my  return  I  instituted  a  replevin  suit 
to  recover  possession  of  the  hous  hold  furnish- 
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ings.  I  had  only  several  weeks'  theretofore 
caused  the  apartment  to  be  newly  furnished  and 
as  late  as  March  7th,  1923,  furniture  was  de- 
livered to  the  apartment  for  my  account  and 
immediately  removed  by  the  plaintiff. 

The  lease  T  made  for  the  apartment  was  to 
commence  on  the  first  day  of  October.  1922  and 
to  continue  for  a  period  of  three  years  at  an 
annual  rental  of  Three  Thousand  Five  Hundred 

075  Dollars.  The  apartment  has  been  vacant,  ex- 
cept for  my  occasional  calling  thereat  since  said 
tftne.  T  have  been  compelled  to  hire  a  room  at 
the  Gotham  Hotel  since  my  return,  there  being 
no  furniture  in  the  apartment  which  T  could  use. 
There  was  absolutely  nothing  in  the  apartment 
when  I  arrived  in  New  York  on  March  18th, 
1923  except  my  wealing  apparel.  Every  item  of 
furnishings  had  been  removed  in  my  absence, 
without  notice  or  warning  to  me.  The  bills  for 
the  furnishings  had  not  yet  and  have  not  yet 
been  paid  by  me. 

27(5  1  have  read  and  considered  the  statement  in 
my  wife's  affidavit  that  T  have  l>een  acting  with 
cruelty  and  brutality  toward  her  since  the 
Spring  of  1918  and  sit  a  time  when  she  was  pre- 
gnant with  child.  This  statement  is  absolutely 
false  and  untrue,  a  fabrication  of  the  most 
hideous  description  and  I  am  utterly  unable  to 
account  for  her  assertion  in  this  regard.  She 
states  that  T  exhibited  a  violent  temper  and  offer- 
ed as  an  excuse  that  T  had  sustained  serious 
losses  speculating  in  the  stock  market.  This  is 
absolutely  untrue,  ns   T   have  never  speculated 
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in  the  stock  market  in  any  manner  whatsoever 
previous  to  the  year  1910. 

I  do  remember  the  occasion  of  oml  going  to 
Lokewood,  New  Jersey,  in  the  early  Spring  of 
1018,  but  onr  going  was  not  because  of  any 
indisposition  of  my  own,  but  because  of  the  ill- 
ness of  my  wife  and  because  at  that  time  she  was 
in  a  delicate  condition,  being  pregnant  with 
child. 

The  statement  in  her  affidavit  that  T  struck  278 
her  a  blow  in  the  face  at  or  about  that  time  is 
absolutely  untrue,  is  are  all  other  statements 
in  said  affidavit  contained  of  my  having  struck 
her  at  any  time.  Never,  in  onr  whole  married 
life,  have  I  struck  her  or  attempted  to  strike 
her,  anything  in  her  affidavit  to  the  contrary 
notwithstanding.  T  have  never  attempted  to  as- 
sault her.  I  have  never  come  in  physical  con- 
tact with  her  when  in  anger,  except  in  Feb- 
ruary, 1023,  shortly  before  leaving  for  my  West- 
ern trip.  On  the  day  before  my  going,  to  wit, 
Saturday  February  24th,  1023,  in  the  morning  279 
of  that  day  there  took  place  a  very  acrimonious 
discussion  between  us  due  to  the  fact  that  I 
had  undertaken,  as  I  believed  it  to  be  my  right 
and  still  believe  it  to  be  my  right,  to  request 
of  her  that  during  my  absence  she  discontinue 
her  continuous  association  with  a  certain  modiste 
known  by  the  name  of  TTattie  Carnegie.  She 
then  addressed  to  me  vile  language  and  called 
me  vile  names,  which  culminated  in  her  using 
the  words  "son-of-n-b — ".  When  she  gave  utter- 
ance to  this,  T  said  to  her.  in  great  heat  and 
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anger  "No  one,  not  even  my  wife,  has  any  right 
or  license  to  so  address  me."  As  I  Raid  this, 
she  flew  at  me  in  a  rage  and  clawed  my  face 
with  her  finger  nails.  As  she  did  so,  I  pushed 
her  to  one  side  and  she  fell  upon  the  lied  and 
rolled  from  there  to  the  floor.  I  Immediately 
left  the  apartment.  I  returned  home  that  even- 
ing. I  saw  my  wife.  I  did  not  speak  to  her 
that  night  (though  I  did  the  next  morning.  ITer 
face  was  not  injured,  as  far  as  T  could  see.  She 
wore  no  bandages  or  plasters. 

The  statement  in  my  wife's  affidavit  that  my 
conduct  toward  her  continued  to  he  abusive  and 
brutal  from  the  time  of  the  birth  of  our  child 
in  1018  is  absolutely  untrue,  as  is  likewise  the 
statement  that  while  in  a  restaurant  known  as 
the  "Montmarte",  in  the  winter  of  1010,  I  struck 
her  as  the  elevator  was  descending  to  the  ground 
floor.  The  facts  surrounding  this  matter  are 
as  follows:  After  theatre,  we  went  to  this 
restaurant,  my  wife  and  myself,  accompanied  by 
my  brother,  Morns  White  and  his  wife,  .and  a 
Mr.  and  Mrs.  Friedman.  We  stood  at  the  en- 
trance of  the  restaurant  for  quite  a  time  and, 
being  unable  to  procure  a  table,  it  was  suggested 
by  one  of  the  party  that  we  leave  and  go  to 
another  restaurant.  All  were  prepared  to  go 
except  my  wife,  who  insisted  and  persisted  that 
we  remain,  or,  if  the  rest  leave,  that  I  at  least 
remain  with  her.  T  made  it  plain  that  I  was  the 
host  of  the  evening  and  that  propriety  required 
that  we  leave  with  the  rest.  She  insisted  that 
T  remain.    She  addressed  some  very  disagreeable 


282 


Digitized  by  Google 


Affidavit  of  Ahniham  White,  Head  on  Behalf  of 
Defendant ,  in  Opposition  to  Motion. 

language  to  me.  I  took  her  by  the  arm  In  the 
presence  of  the  rest  of  the  party,  ami  requested 
her  to  conic  along.  She  thereupon  created  quite 
a  scene  and  gave  quite  an  exhibition  of  temper, 
speaking  loudly  and  disrespectfully  to  and  of 
mo.  She  finally  agreed  to  leave.  Wp  descended 
in  the  elevator  and  went  our  way.  The  state- 
ment  that  a  certain  women,  a  Mrs.  Strong,  was 
a  witness  to  my  striking  her  and  that  she  made 
the  remark  "No  man  can  strike  a  ladv  in  mv 
presence*',  is  not  trne.  Nothing  of  that  nature 
occurred .  T  refer  to  the  affidavits  of  my  brother 
and  his  wife  and  Mrs.  Frioilmnn  herewith  sub- 
mitted in  corroboration  of  my  statement  in  that 
regard. 

The  statement  in  the  affidavit  that  T  assaulted 
her  on  the  31st  of  December.  1021.  at  the  Palais 
Ttoyal  Restaurant  by  dashing  the  contents  of  a 
champagne  glass  at  her  and  over  her  gown,  is 
equally  false  and  nntme.  The  circumstances 
of  this  occurrence  are  as  follows:  A  party  of 
six.  Mr.  and  Mrs.  Harnett.  Mr.  and  Mrs.  Alexan- 
der, my  wife  and  myself  had  engaged  a  table  at 
this  restaurant  to  celebrate  New  Year's  Eve. 
During  the  evening  I  had  requested  my  wife 
several  times  to  d^nce.  and  she  consistently  re- 
fused. As  was  not  unusual,  she  gave  exhibitions 
of  temper.  T  danced  with  the  other  ladies  of  the 
party.  She  did  not  dance  for  quite  a  time.  Dur- 
ing one  of  the  dances,  when  T  was  upon  the 
floor.  T  observed  her  dancinir  with  a  Mr.  Phillip 
Glenbv.  The  dance  over,  we  all  returned  to  the 
table.      Some    member    of    the    party — 1    do  not 
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know  who — commented  on  the  fact  that  my 
wife  had  danced  with  other  gentleman  and  what 
was  the  matter  with  me.  I  turned  to  my  wife 
and  asked  her  why  it  was  she  refused  to  dance 
with  me  when  she  had  danced  with  others.  She 
was  sitting  directly  alongside  of  me.  At  that 
moment  she  raised  a  glass  to  partake  of  a  drink. 
I  turned  to  and  in  so  doing  took  hold  of  her 
arm,  without  any  ill-feeling  or  display  of  temper. 

287  As  I  did  so.  a  part  of  the  contents  of  the  glass 
was  spilled  upon  her  gown.  I  apologized.  It  was 
entirely  an  accident  and  I  so  stated.  We  at- 
tempted to  remedy  the  damage  and  for  the  rest  of 
the  evening  the  party  remained  intact.  After 
leaving  the  Palais  Royal,  we  went  to  another  res- 
taurant, known  as  Ruben'*.  We  returned  home 
about  six  o'clock  in  the  morning  of  January  1st 
with  the  incident  entirely  forgotten  nnd  this  oc- 
currence is  now  magnified  to  the  extent  set  forth 
in  her  affidavit. 

In  regard  to  the  statements  contained  in  her 

288  affidavit  as  to  the  happenings  on  the  day  preced- 
ing my  trip  to  Europe,  which  trip  I  commenced 
by  sailing  from  New  York  on  the  1 1  f h  day  of 
April,  11)22,  the  entire  narration  of  the  facts 
therein  contained  in  relation  thereto  arc  equally 
false  and  untrue.  In  regard  to  this  occurrence, 
the  fact*  me:  1  was  to  leave  on  a  business  trip 
on  that  day,  as  my  wife  well  knew.  All  the  ex- 
penses of  the  trip  were  paid  for  liy  my  employer, 
my  brother,  Morris  White.  The  expense*  of  my 
wife  T  paid.     My  firm  paid  Thirteen  Hundred 
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Dollars  for  the  accommodations  we  enjoyed  on 
the  trip.  The  Steamship  Company's  charge  for 
the  room  was  Twelve  Hundred  and  Fifty  Dol- 
lars if  occupied  by  a  single  person  and  Fourteen 
Hundred  Dollars  if  occupied  by  two.  My  firm 
paid  the  Twelve  Hundred  and  Fifty  Dollars  and 
I  paid  the  extra  Hundred  and  Fifty  Dollars  for 
my  wife.  On  the  day  before  our  sailing,  the  em- 
ployees of  the  firm  of  Morris  White  gave  me  a 
farewell  luncheon  at  the  McAlpin  Hotel.  I  had 
no  previous  knowledge  that  the  luncheon  was  to 
be  given.  It  was  in  the  nature  of  a  ''surprise". 
My  wife  had  been  invited  to  attend.  There  were 
thirty  seats  at  the  table.  All  were  occupied  by 
employees  and  executives  of  my  brother's  linn 
and  their  wives.  A  place  had  been  reserved  for 
my  wife  and  she  had  been  invited  and  advised 
to  attend  by  those  in  charge  of  the  luncheon  and 
she  did  not  attend.  When  1  wjis  informed  that 
she  had  heen  invited,  I  grant  that  I  was  an- 
noyed at  her  failure  to  attend.  That  afternoon 
she  called  at  the  oflice,  my  brother  having  pre- 
viously in<|tiiivd  of  her  on  the  telephone  why  she 
had  neglected  and  omitted  to  be  present,  the  in- 
vitation having  been  extended  by  him.  Her  re- 
ply to  him  was  that  her  fittings  of  clothes  was 
more  important  than  her  attendance  at  the  lunch- 
eon. That  evening,  when  I  arrived  home,  though 
I  was  annoyed  at  the  offense  committed,  I  did 
not  give  any  exhibition  of  violent  temper.  She 
attempted  to  say  something  to  me  in  regard  to 
the  matter  and  I  told  her  I  did  not  want  any 
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explanations,  that  my  brother  had  reported  to 
me  that  she  had  stated  that  her  fittings  were  of 
greater  importance  and  that  I  did  not  agree  that 
it  was  any  excuse  and  that  I  declined  to  discuss 
the  subject  further  with  her,  and  as  far  as  I 
W08  concerned  the  matter  ended  there,  except 
that  I  did  state  to  her  that  I  was  not  going  to 
have  her  accompany  me  on  the  trip  to  Europe. 
I  did  not  strike  her,  nor  did  I  use  abusive  lang- 
2<)3  uage  in  addressing  her.  She  insisted  that  she 
was  going  and  as  a  matter  of  fact  did  go,  and 
packed  her  trunk  that  night  with  the  assistance 
of  her  sister,  Kitty  Feldman  (now  Mrs.  Bienen- 
KUCht)  and  Mr.  Bienenzueht.  We  sailed  the  fol- 
lowing day. 

We  arrived  in  Paris  and  stayed  at  the  Hotel 
Du  Rhin.  We  occupied  a  parlor,  bedroom  and 
bath,  for  which  I  paid  Twelve  Dollars  a  day, 
of  which  Nine  Dollars  thereof  was  charged  to 
the  firm  as  part  of  the  expense  of  my  trip.  The 
statement  in  the  affidavit  that  I  stated  to  my 
294  wife  in  response  to  her  statement  that  she  de- 
sired to  purchase  some  gowns  that  "I  would  buy 
clothes  for  any  woman",  is  absolutely  untrue.  I 
have  always  attempted  to  treat  my  wife  gener- 
ously, within  my  means.  A  great  deal  of  strif" 
has  been  caused  by  the  fact  that  she  insisted 
and  persisted  in  extravagant  purchases  for  her 
own  account,  to  the  making  of  which  I  objected. 
After  receiving  my  consent,  she  did  purchase 
clothes  amounting  to  about  Two  Thousand  Dol- 
lars and  I  did  pay  for  them. 
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From  Paris  we  went  to  Frankfort.  Whether 
we  occupied  the  Royal  Suite  or  not  at  the 
Frankforthoff  Hotel  I  am  unaware.  I  know  we 
did  pay  the  munifieient  sum  of  Eight  Dollars  a 
day  for  accommodations,  of  which  Six  Dollars 
was  charged  to  the  firm  as  expense. 

The  statement  in  my  wife's  affidavit  that  T 
ever  told  her  that  the  expense  of  the  trip,  as 
far  as  I  was  concerned,  was  over  Ten  Thousand 
Dollars,  is  likewise  false  and  untrue.  The  total  296 
expense  of  the  trip,  covering  a  period  of  seven 
weeks,  including  the  purchase  of  wearing  ap- 
parel for  my  wife  and  myself,  did  not  exceed 
Five  Thousand  Dollars,  with  which  I  was 
charged. 

The  statement  in  the  affidavit  that  on  a  num- 
l»er  of  occasions  while  in  Europe  I  attended 
places  of  amusement  without  her  is  false.  At 
no  time  did  I  ever  attend  any  place  of  amuse- 
ment without  her  accompanying  me,  except  on 
occasions  when  she  declined  or  had  other  en- 
gagements for  fittings  at  modiste  shops.  297 

The  statement  in  the  affidavit  that  while  in 
Tans  I  suggested  the  procurement  of  a  divorce 
by  her  from  me  is  ludicrous  in  the  extreme.  I 
never  entertained  the  thought  for  a  single  mom- 
ent. 

The  statement  in  the  affidavit  that  while  I 
was  at  the  Hotel  Savoy  in  London  in  the  com- 
pany of  a  Mr.  Baer,  who  had  preceded  me  to 
Europe  as  an  employee  of  Morris  White  and 
whose  purchases  I  was  to  supervise  before  any 
contracts  on  behalf  of  the  firm  were  consumma- 
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ted,  I  struck  mv  wife  because  she  hud  undertaken 
to  draw  comparisons  between  the  asparagus  as 
served  at  said  hotel  and  as  served  at  a  restau- 
rant known  as  Henri's  on  Long  Island,  is  ludi- 
crous and  absolutely  false  and  untrue.  The  Mr. 
Raer  there  referred  to  has  since  died. 

It  is  true  we  relumed  in  May  on  the  S.  8. 
"Aquitanin".  The  accommodations  upon  the  re- 
turn trip  did  cost  One  Thousand   Dollars,  of 

299  which  the  firm  paid  Eight  Hundred  and  Fifty, 
1  paying  the  difference. 

The  statement  in  the  affidavit  that  in  June, 
1022,  I  stated  that  "I  had  the  goods  on'-  my 
wife  and  was  going  to  get  a  divorce,  is  absolutely 
untrue.  I  have  never  even  remotely  suggested 
to  her  unchastity.  My  sole  complaint  has  been 
that  she  insisted  and  persisted  in  associating 
with  persons  who  in  my  opinion  she  should  not 
associate  with:  I  never  gave  my  chauffeur  any 
instructions  to  report  to  me  the  places  to  which 
he  was  taking  my  wife.    As  far  as  hen-  personal 

300  conduct  was  concerned,  I  had  and  have  the  ut- 
most confidence  in  her.  She  complained  to  me 
about  a,  certain  chauffeur  at  about  that  time 
and  I  immediately  discharged  him  and  employed 
another. 

The  statement  that  I  objected  to  my  wife 
lunching  with  certain  so-called  "friends"  in  pub- 
lic restaurants  is  true.  I  often  admonished  her 
that  her  associates  were  not  of  a  type  of  which  I 
approved  and  I  have  pleaded  with  her  on  in- 
numerable occasions  to  eliminate  association  with 
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them.    She  has  totally  ignored  my  request  in 
that  regard. 

I  have  never  asserted  to  my  wife  that  I  ob- 
jected to  a  wife  who  was  possessed  of  modern 
ideas.  I  have,  in  reply  to  her  assertion  that 
she  would  do  as  she  pleased,  go  where  she  pleased 
and  associate  with  whom  she  pleased,  said  that 
it  was  still  the  right  and  the  duty  of  n  husband 
to  protect  his  wife  in  such  circumstances  and 
T  have  insisted  and  persisted  that  she  heed  my  ad-  302 
vice  in  that  regard  and  eliminate  from  her  life 
certain  associates.  I  have  never,  however,  been 
successful  in  that  regard,  and  she  has  totally  ig- 
nored my  request  and,  in  spite  thereof,  has  con- 
tinued her  associations  with  persons  to  whom  I 
definitely  objected  and  to  whose  homes  T  refused 
to  go  and  she  has,  on  occasions  when  I  refused 
to  accompany  her,  left  the  home  alone  and  called 
upon  them. 

Another  source  of  contention  between  us  has 
been  in  regard  to  my  desire  to  curb  Mrs.  White's 
habit  of  smoking  cigarettes,  particularly  in  the  303 
presence  of  the  child.  T  have  st.ited  and  insisted 
with  as  much  emphasis  of  which  T  was  capable, 
in  a  most  gentlemanly  fashion  entirely,  in  as- 
serting that  it  was,  in  my  judgment,  improper  for 
her  to  continue  smoking  cigarettes  in  the  home 
in  the  presence  of  the  child.  Her  reply  has  con- 
sistently been  that  she  would  not  desist,  that 
the  "child  would  see  it  sooner  or  later,  so  why 
not  now?"  She  h-is  refused  llatly  and  pointedly 
to  respect  my  wishes  in  that  regard. 

The  statement  in  the  affidavit  that  I  am  n 
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Russian  by  birth  is  literally  true.  I  was  born 
then;  and  emigrated  to  this  country  with  my 
parents  when  I  was  three  years  of  age.  I  have 
been  reared  and  educated  in  New  York  City  and 
the  statement  in  her  affidavit  that  my  belief  has 
been  that  my  wife  "should  act  and  live  as  wives 
do  in  Russia,  entirely  sul>servient  to  the  wishes  of 
her  husband"  are  absolutely  false  and  besides 
the  question  and  give  evidence  only  of  gratutious 

305  insults  showered  upon  me  and  the  expression 
used  in  the  affidavit  is  but  a  sample  of  the  man- 
ner in  which  she  has  continually  treated  me. 
My  ideas  are  American  through  and  through.  I 
have  asked  of  her  and  insisted  only  on  respect 
being  shown  me  and  my  desires  so  far  as  my 
conduct  was  concerned. 

I  have  thought  and  felt  that  her  association 
with  modistes  and  models  in  the  employ  of 
modistes  was  improper  and  beneath  her  dignity. 
I  have  felt  and  thought  that  her  public  exhibi- 
tions in  the  company  of  persons  of  that  general 

306  type  were  hurtful  to  her  and  hurtful  to  me  in 
my  business  and  I  have  endeavored,  with  all 
possible  desire  for  her  welfare  and  mine  ami 
the  proper  rearing  and  bringing  up  of  our  child, 
to  advise  with  her  and  persuade  her  that  her 
mode  of  living  and  her  associations  were  un- 
dignified and  improper,  as  the  result  of  which 
the  reply  .has  always  been  "Mind  your  own  busi- 
ness. Those  associations  mean  more  to  me  than 
association  with  you.  They  are  far  superior  and 
1  letter.  I  have  told  you  often  that  I  have  no 
love  or  affection  for  you.    These  associates  make 
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me  happy  and  I  shall  continue  irrespective  of 
your  wishes  in  the  matter." 

The  statement  in  the  affidavit  that  on  Febru- 
ary 3,  1923,  while  living  at  the  Belnord,  I 
struck  my  wife  in  the  face  is  absolutely  untrue, 
or  that  I  attempted  to  choke  her  by  grabbing 
her  about  the  throat  is  equally  false  and  untrue, 
made  of  whole  cloth  and  a  tissue  of  fabrica- 
tions. 

The  statement  that  T  for  two  weeks  before  the  308 
alleged  assault  absented  myself  from  the  home 
every  evening  and  would  return  at  all  hours  of 
the  morning  up  to  three  o'clock  and  would  take 
delight  in  singing  and  whistling  so  as  to  disturb 
her  slumbers  is  equally  false.  At  about  that 
time  what  did  occur  was  that  there  had  been  dis- 
putes between  us,  my  wife  having  refused  to  res- 
pect my  wishes.  Every  evening  I  did  go  home 
at  about  six  o'clock  and  would  spend  some  time 
with  the  child  and  bid  her  good  night  and  would 
then  leave,  not  taking  dinner  with  my  wife.  I 
did  this  after  I  had  attempted  for  many  evenings  ;tf)9 
to  dine  with  her  and  what  would  occur  would 
be  as  follows:  Immediately  I  would  sit  at  the 
table  she  would  commence  to  abuse  me  by  mak- 
ing Improper  remarks  and  comment  and  would 
so  annoy  and  aggravate  me  that  it  was  impos- 
sible for  me  to  retain  my  self-respect  and  re- 
main in  her  society.  Her  continuous  remark  was 
"If  you  were  a  man  you  would  leave  home  and 
sue  for  separation".  That  condition  prevailed 
for  a  period  of  two  or  three  weeks. 


Digitized  by  GooqU 


104 


310     Affidavit  of  Abraham  White,  Read  on  Behalf  of 
Defendant,  in  Opposition  to  Motion. 

I  left  the  City  on  the  25th  of  February,  1923 
and  each  week,  as  hereinbefore  stated,  thereafter 
there  was  remitted  to  her  by  my  firm  a  cheek  in 
the  sum  of  Two  Hundred  Dollars,  which  was  to 
1m*  used  and  employed  by  her  in  the  care  of  the 
house,  the  purchase  of  wearing  apparel  and  the 
payment  of  servant's  salary,  and  without  any 
notice  or  warning  to  me  whatsoever,  she,  on 
March  ICth,  1923,  removed  the  entire  belongings 

3U  from  the  apartment  and  went  to  live  at  the 
Emerson  Hotel.  I  immediately  was  notified  of 
this  and  returned  to  New  York  and  called  her 
on  the  telephone  at  the  Emerson  Hotel  and 
asked  permission  to  see  the  child.  She  there- 
upon agreed  that  1  might  see  the  child  at  two 
o'clock  that  afternoon.  I  called  at  the  Hotel 
for  that  purpose  and  word  was  transmitted  to 
me  that  her  instructions  were  not  to  permit  me 
to  see  the  child,  and  I  have  been  unable  to  see 
the  child  since  that  time,  except  that  I  am  in- 
formed and  verily  lielieve  that  on  the  30th  day 

312  ot  March,  1023  the  attorneys  for  my  wife  ad- 
vised my  attorney  that  I  might  see  the  child  at 
convenient  times  and  I  shall  undertake  to  im- 
mediately avail  myself  of  the  opportunity. 

The  statement  in  the  affidavit  of  an  occurence 
at  the  Bellcclair  Hotel  in  November,  1922,  is 
untrue.  I  did  return  to  the  Hotel  with  my  win 
on  the  night  in  question  and  upon  our  return 
she  liecame  abusive  to  me  because  I  had  stated 
to  her  that  she  had  grievously  offended  me  that 
evening  in  showering  kisses  upon  men  of  our 
acquaintance  while  in  a  public  restaurant.  She 
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then  began  to  abuse  me  by  word  of  month  ami 
created  a  disturbance  in  the  Hotel.  I  left  the 
Hotel  and  went  to  the  Pennsylvania  Turkish 
P.atbs  and  the  next  day  1  called  her  on  the  tele- 
phone and  invited  her  to  accompany  me  to  a 
football  game  and  she  did  so.  I  forgot  the  mat- 
ter in  the  interest  of  peace  in  the  family  and 
the  society  of  my  child.  She  is  a  woman  of 
violent  temper  and  always  has  been. 

The  incident  recited  in  the  affidavit  of  my  314 
remaining  away  all  night  about  two  years  ago 
and  her  becoming  alarmed  and  enlisting  the  aid 
of  the  New  York  Police  Department  to  locate 
me  is  absolutely  untrue.  I  have  never  in  all  our 
married  life,  when  my  wife  has  l>een  in  the  City, 
remained  away  from  home  all  night.  The  first  time 
I  ever  learned  of  the  New  York  Police  Depart- 
ment being  asked  to  locate  me  was  when  I  read 
my  wife's  affidavit. 

The  statement  that  on  a  given  night  I  was 
"shooting  dice  all  night"  ami  lost  over  Three 
Thousand  Dollars  is  absolutely  false  and  untrue.  U15 
I  have  never  lost  in  gambling  of  any  kind  on 
any  one  occasion  the  sum  of  Three  Thousand  Dol- 
lars or  any  sum  approaching  it. 

The  statement  in  the  affidavit  that  I  had  been 
frequenting  restaurants,  particularly  the  "Mont- 
martc-'  Restaurant,  accompanied  by  a  woman  is 
false  and  lintrne.  I  have  never  during  our 
married  life  been  in  any  public  place  or  pri- 
vate place  in  the  company  of  a  woman.  It  is 
quite  true  that  in  the  course  of  my  business,  on 


km; 


316      Affidavit  of  Abraham  White,  Read  on  Behalf  of 
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occasions  when  my  wife  would  refuse  to  accom- 
pany me,  1  have  entertained  ladies  in  public  res- 
taurants, hut  there  have  always  heen  others  in 
the  party.  The  ladies  who  accompanied  me 
were  customers  and  it  was  necessary  and  requi- 
site that  while  they  were  in  New  York  they  he 
entertained.  Mrs.  White  was  always  invited  hy 
me  to  accompany  her  on  these  occasions.  Due 
to  her  refusal  I  was  compelled  to  go  without 
H 17  her. 

The  occasion  of  a  particular  night  spoken  of 
when  "I  was  the  guest  of  a  Miss  Minnie  Fertig 
and  Mr.  Joseph  Citron,  when  I  saw  my  husband 
in  the  company  of  a  lady  at  the  Montmarte  Res- 
taurant" I  recall  distinctly.  I  had  an  appoint- 
ment with  a  friend  of  mine  from  Chicago  at 
this  restaurant  on  the  night  in  question  and  the 
lady  was  not  the  woman  mentioned  hy  my  wife 
hut  was  an  employee  of  a  customer  and  friend 
of  mine  in  Omaha,  Nebraska,  by  name  of  Frank 
Daly,  at  whose  request  I  had  entertained  the 
HIH  lady  for  the  evening  in  the  company  of  my  friend, 
Herman  Von  Velzur.  The  lady  mentioned  in 
my  wife's  affidavit,  to  wit,  Miss  Minnie  Fertig, 
is  a  saleslady  in  the  employ  of  the  modiste  shop 
to  which  I  have  hereinbefore  referred.  I  re- 
turned home  that  night.  Tt  was  not  later  than 
one  o'clock  in  the  morning  and  not  three  o'clock, 
as  my  wife  has  stated.  The  occurence  as  she 
depicts  it  in  her  affidavit  is  absolutely  untrue 
and  false.  T'pon  my  return  home  she  was  not  in 
her  bedroom  and  I  was  concerned  as  to  her 
whereabouts  and  the  welfare  of  the  child.  I 
went  to  the  child's  bedroom  and  found  the  door 
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locked.  I  called  and  my  wife  replied  and  I 
thereupon  discovered  that  she  was  at  home.  I 
asked  if  the  child  was  all  right  and  she  replied 
that  she  was.  I  retired  to  my  bedroom  for  the 
night  and  there  was  no  further  conversation  be- 
tween us. 

The  statement  in  my  wife's  affidavit  that 
she  has  made  every  effort  for  the  sake  of  the 
child  to  continue  to  live  with  me  is  absolutely 
beside  the  fact  She  has  continuously  challenged 
me  to  leave  her  on  innumerable  occasions.  She 
Ins  used  abusive  and  insulting  epithets  in  ad- 
dressing me.  I  have  tolerated  it  to  a  point 
almost  beyond  endurance. 

The  statement  in  the  affidavit  that  after  the 
alleged  assault  upon  her  on  February  24th,  1923 
T  railed  upon  her  cousin  Irving  Cohen,  then  at 
the  Roosevelt  Hospital,  and  stated  to  him  "Well, 
I  let  Sally  have  it  good.  It'll  take  her  a  long 
time  to  get  over  that  licking",  is  absolutely  false 
and  untrue.  Previous  to  leaving  New  York  I 
did  eaffjjlr.  Cohen,  who  is  a  cousin  of  my  wife 
and  who  is  employed  by  my  brother  Morris 
"White,  but  T  made  no  statement  of  the  nature 
alleged  to  him  nor  anything  that  approached  it. 
I  did  not  mention  my  wife  to  him,  except  in 
response  to  his  inquiry  as  to  her  health  and  1 
told  him  it  was  good  and  that  she  was  well. 


STANDING  OF  THE  PARTI  ICS. 


Previous  to  our  marriage,  my  wife  was  em- 
ployed as  a  model  in  a  dress  house.    I  had 
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known  her  for  about  a  year  and  a  half,  during 
which  time  I  had  established  her  brother  Irving 
Feldman  in  business  by  providing  him  with  an 
automobile  to  be  used  as  a  taxicab,  on  which  r 
expended  the  sum  of  Five  Hundred  Dollars.  Her 
brother  Samuel  Feldman,  I  persuaded  my  bro- 
ther Morns  White  to  employ.  My  wife  had  no 
income  of  her  own  except  her  salary,  which  she 
informed  me  was  Twelve  Dollars  a  week. 
32'3  ^v  w*^e  a*  that  time  resided  at  070  East 
lGHrd  Street,  Borough  of  Bronx,  with  her  brother 
Irving  and  his  wife  and  two  children  in  an  apart- 
ment consisting  of  four  rooms  and  bath,  paying 
a  rent  of  Thirty  Dollars  a  month. 

After  our  marriage,  we  sojourned  with  my 
wife's  aunt  for  a  few  months  and  then  we  took 
an  apartment  at  730  Riverside  Drive,  for  which 
I  paid  a  rental  of  Twelve  Hundred  Dollars  a 
year. 

My  income  during  1017,  the  first  year  of  our 
marriage,  was  approximately  Ten  Thousand  Dol- 

324  larR- 

I  persuaded  my  brother  Morris  White  to  em- 
ploy my  wife's  two  brothers,  Irving  Feldman 
and  Samuel  Feldman,  and  both  of  them  are 
now  employed  by  my  brother,  by  whom  I  am 
also  employed.  I  have  assisted  all  the  members 
of  her  family.  Her  sister  Kitty,  now  Mrs.  Bien- 
enzucht,  resided  in  my  home  and  I  maintained 
her  for  a  year  and  a  half  before  her  marriage  in 
1022.  Tier  sister  Frances  married  and  after  her 
marriage  and  in  the  years  1017-1018  I  maintained 
her  in  my  home.    Alwnys,  since  our  ma  triage,  1 
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have  contributed  to  the  support  of  her  father. 
I  have  done  everything  thai  was  humanly  possible 
for  a  man  to  do  for  the  good  and  welfare  of 
my  wife's  immediate  family,  all  in  an  effort  to 
please  her  but  to  no  avail. 

Since  our  marriage  1  have  maintained  my  wife 
to  the  best  of  my  ability.  There  have  been  many 
disputes  between  us  over  money  matters.  She 
has  been  most  extravagant  in  her  purchased  of 
wearing  apparel  and  articles  of  personal  adorn-  326 
ment.  I  have  asked  her  and  insisted  on  many 
occasions  that  she  not  spend  money  lavishly  but 
she  has  refused  to  heed  me  in  that  regard.  I 
have  in  my  possession  i  bill  of  Hattie  Carnegie 
for  purchases  made  by  her  between  September 
8th,  1922  and  March  20,  1023  amounting  to 
$2,000.08.  She  dismantled  the  home  on  the  16th 
day  of  March,  102.'?.  Hetwecn  March  1st  and 
March  20th  she  expended  and  pledged  my  credit 
at  said  last  named  place  of  business  large  sums 
of  money,  in  excess  of  Seven  Hundred  Dollars. 
On  March  7th,  1023,  about  a  week  before  she  327 
left  the  home  and  after  I  had  left  on  my  business 
trip  for  the  Middle  West,  she  purchased  three 
suits  of  underwear  for  which  she  paid  One  Hun- 
dred and  Twenty-Nine  Dollars  and  Fifty-five 
Tents.  The  bills  of  these  items  are  in  my  posses- 
sion. 

The  foregoing  is  a  criterion  of  the  manner  in 
which,  over  my  protest,  she  squandered  money 
upon  herself. 

The  statement  in  the  affidavit  that  T  have  an 
interest  in  the  business  of  my  brother  Morris 
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White  to  the  extent  of  twenty-five  percent  of  the 
profits  is  absolutely  false  and  untrue. 

The  statement  that  I  earned  in  the  year  1022 
One  Hundred  Thousand  Dollars  is  equally  false. 
My  drawing  account  with  the  firm  for  the  past 
year  has  been  on  the  basis  of  five  percent  on 
my  sales,  plus  an  allowance  of  Six  Hundred 
Dollars  a  week.  Out  of  this  allowance  and  my 
commissions  I  am  required  to  pay  my  business 

329  and  entertainment  expenses  and  out  of  said  in- 
come I  am  compelled  to  pay  the  salary  of  an 
assistant  who  travels  with  me. 

My  income  for  the  several  years  in  question 
had  been  as  follows,  from  which  there  have  been 
deductions  of  losses  and  State  and  Federal  taxes, 
producing  a  net  income  as  hereinafter  stated: 

Year       Gross     Deductions     Taxes  Xct 

1018  20,000.00  1,500.00  2,300.00  10,194.00 

1910  07,839.04  20,112.50  9,284.22  38,442.33 

1920  101,800.00  45,402.70  12,219.57  44,000.33 

330  1921  11,082.24  42,001.70 
1922  100,200.00  55,950.89  9,347.71  40,501.40 

Tlie  foregoing  figures  are  taken  from  my  Income 
Tax  Returns.  I  am  unable  to  give  the  deduc- 
tions for  the  year  1921  (though  I  have  stated  the 
net  amount  of  my  income)  for  the  reason  that 
my  Income  Tax  report  for  that  year  has  gone 
astray.  T  have  searched  for  it  and  am  unable 
to  find  it. 

Of  the  deductions  specified  above  for  the  year 
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1918  there  was  Fifteen  Hundred  Dollars,  paid 
for  entertainment  expense. 

For  the  year  1919,  my  deductions  consisted 
of  $12,000.  loss  in  stock  market  transactions, 
$7,500  for  entertainment  and  trade  expense, 
$337.50  for  the  salary  of  a  substitute,  $275  con- 
tributions. 

For  the  year  1020,  my  deductions  consisted  of 
$.100. ;  $500.  for  a  luxury  tax;  less  on  stock 
market  transaction  $3,007.62;  interest  paid  332 
$1,011.70;  State  Tax  $812.20;  entertainment  and 
trade  expenses  $10,100.;  loss  on  investment  in 
the  firm  of  White  Johnston  Company  $22,390.22; 
salary  of  substitute  $1,275. 

For  the  year  1022,  my  deductions  were:  Enter- 
tainment and  trade  expenses  .$22,000;  State  and 
luxury  taxes  1,450.80;  contributions  $300;  loss 
on  sale  of  interest  which  I  owned  in  what  was 
known  as  Carlton  Terrace,  a  restaurant  at  100th 
Street  and  Broadway,  New  York  City,  $32,500. 

Other  than  the  loss  of  $12,000  in   1919  and 
approximately  $3,000  in  1920  in  the  transactions  333 
in  stocks,  I  have  never  incurred  any  loss  in  stock 
transactions;  anything  to  the  contrary  in  my 
wife's  affidavit  is  absolutely  false  and  untrue. 

The  statement  in  my  wife's  affidavit  as  to  my 
losing  large  sums  of  money  gambling  is  ab- 
solutely untrue. 

The  statemenl  in  my  wife's  affidavit  that  I 
paid  for  her  clothes  during  the  year  1922  the 
snin  of  Ten  Thousand  Dollars  is  true.  Over  my 
protest  and  against  my  will,  she  has  been  ex- 
ceedingly  extravagant   and   has  incurred  debts 
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and  I  have  been  compelled  to  pay  them  and  this 
extravagance  has  been  the  cause  of  much  strife. 

The  statement  in  my  wife's  affidavit  that  I 
have  traded  with  a  curb  broker  known  as  Schneck 
is  false  and  untrue.  I  have  never  traded  with 
him  or  with  any  other  broker  either  curb  or 
otherwise,  except  the  firm  of  Ilirsch,  Lillienthal 
&  Company,  my  losses  upon  my  account  with 
that  firm  1  have  set  forth  in  detail  hereinabove. 

335  The  statement  that  I  hare  lost  §25,000  at  the 
races  is  absolutely  false  and  untrue.  In  all  the 
gambling  that  I  have  done  in  all  my  life  up  to 
the  present  time  1  have  never  lost  more  than 
$1,000. 

I  am  the  owner  of  a  Packard  car  for  which  I 
paid  the  sum  of  $12,000  and  I  maintain  and  oper- 
ate the  car.  The  expense  of  operating  the  car  is 
charged,  as  to  a  part  of  it,  as  a  trade  expense 
for  entertaining  customers  in  the  City  from  out 
of  town. 

It  is  a  fact  that  my  life  is  insured  in  the 

336  Mun  °^  $300,000.  The  premiums  thereon  arc 
f 10,000.  a  year,  which  1  must  pay  out  of  my 
net  income.  The  beneficiary  in  the  policies 
named  is  my  daughter. 

Our  stay  at  the  Itelleclaire  was  only  for  a 
period  of  two  months  while  we  were  awaiting  the 
preparation  of  the  apartment  at  the  Itclnoid, 
which  I  had  leased  for  a  period  of  three  year;', 
beginning  October,  1022.  at  an  annual  rental  of 
|3,500. 

The  statement  in  the  affidavit  that  I  spent  for 
clothing   and    furnishings   for   myself   over  the 
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Defendant,  in  Opposition  to  Motion. 

sum  of  $5,000  in  the  year  1922  is  absolutely 
false.  My  personal  expenses  for  wearing  ap- 
parel and  sundries  did  not  exceed  the  sum  of 
$3,000. 

The  statement  that  I  have  at  least  forty  suits 
of  clothes  costing  not  less  than  $100  a  suit  is 
ridiculous.  I  have  taken  occasion  to  count  all 
the  suits  of  clothes  I  have  as  the  result  of  an 
accumulation  of  (several  years  and  they  are 
twenty  in  number.  338 

The  statement  that  I  have  spent  for  amuse- 
ments, tickets,  etc.  $5,000  a  year  is  approximately 
correct,  but  in  this  connection  it  must  be  borne 
in  mind  that  I  entertain,  as  I  must,  a  great 
many  customers  and  my  total  expenses  for  pub- 
lic entertainments,  for  theatre  tickets,  etc,  runs 
to  a  considerable  sum  of  money,  but  is  part  of 
my  trade  expense  and  so  charged. 

The  statement  that  at  the  time  of  onr  mar- 
riage I  was  earning  #50.  a  week  is  utterly  un- 
true. We  were  married  in  the  year  1017  and 
during  that  year  my  income  was  $10,000.  339 

There  has  been  no  "rapid  rise  from  poverty 
to  wealth"  as  far  as  I  am  concerned.  The  grad- 
ual increase  in  my  income  has  been  the  result 
of  toil  and  effort  on  my  part.  At  til  (ecu  years 
of  age  I  was  travelling  for  Morris  White  and  1 
have  been  in  his  employ  ever  since.  My  com- 
pensation has  gradually  increased  from  year  to 
year  only  as  the  result  of  my  ability  to  sell  mer- 
chandise, and  lending  my  ability  to  the  further- 
ance of  the  business.    I  have  struggled  constant- 
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Defendant,  in  Opposition  to  Motion. 

ly  with  that  end  in  view  and  I  have  always  in- 
sisted that  a  part  of  the  income  should  he  laid 
aside  and  saved  to  provide  against  the  inevit- 
able. My  wife's  extravagance  has  not  permitted 
me  to  do  this. 

When  T  undertook  to  furnish  the  apartment  at 
the  lielnord  T  did  not  have  sufficient  funds  laid 
aside,  in  spite  of  my  income,  so  to  do.  It  l>ecame 
necessary   for   me    to   borrow   money   from  my 

841  brother  and  I  l>orrowed  $ 10,000  from  him  to  that 
end.  My  wife  endorsed  the  note.  The  note  is  in 
my  possession  and  T  am  prepared  to  produce  it. 

The  statement  in  her  affidavit  that  I  bought  a 
fur  coat  for  my  child  for  $225.,  my  wife  protest- 
ing against  this,  is  untrue.  The  coat  was  pur- 
chased by  my  wife  and  the  debt  incurred  by  her. 

The  statement  that  I  purchased  for  my  baby  a 
pearl  neeklace  at  a  cost  of  $700.  is  outrageously 
false  and  untrue,  and  another  evidence  of  ex- 
travagant statement  on  the  part  of  my  wife  under 
oath.    The  necklace  cost  $150.    It  was  purchased 

342  at  the  Famous-Ttarr  Company  of  St.  Louis,  Mis- 
souri, and  the  bill  is  obtainable.  I  have  not  had 
sufficient  time  to  obtain  it  since  the  service  of 
these  papers.  The  firm  are  customers  of  mine  and 
I  purchased  it  there  in  the  furtherance  of  the 
ini<Mvsts  of  my  affairs  as  well  as  something  that 
might  be  presented  for  my  child. 

The  statement  that  the  cost  of  the  maintenance 
of  the  child  amounts  to  $2,500.  a  year  is  untrue, 
except  as  my  wife  has  extravagantly  spent  money 
for  unnecessaries  and  extravagant  apparel  over 
my  protest  and  objection. 
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Defendant,  in  Opposition  to  Motion. 

It  had  been  understood  between  my  wife  and 
myself  that  I  was  to  allow  her  $200  a  week  which 
was  to  provide  for  the  table,  pay  the  servants 
and  clothe  and  maintain  herself  and  the  baby. 
In  addition  to  this,  the  rent  of  the  apartment 
was  to  l>e  paid  by  me  and  the  operation  of  the 
automobile,  and  each  week  there  was  forwarded 
to  her  by  my  firm  a  check  for  said  sum  when  I 
was  absent  from  the  city  on  business  and  when 
I  was  in  the  city  I  would  turn  over  the  cash  or  344 
checks  to  my  wife.  Instead  of  so  doing  she 
would  incur  large  expenses  for  wearing  apparel 
and  charge  it  to  my  account  at  furriers,  modistes, 
dressmakers  and  other  shops  and  jewelry,  and 
pledge  my  credit,  and  I  was  compelled  to  pay 
therefor  and  it  has  been  utterly  impossible  for 
me,  out  of  a  large  income,  to  save  any  money. 
I  have  tried  to  make  her  realize  this  but  she  has 
absolutely  refused  to  consider  my  wishes  in  that 
regard,  most  always  with  the  statement  "If  I  am 
going  to  live  with  you,  I  am  going  to  make  you 
pay  for  it".  345 

The  statement  in  the  affidavit  that  I  have  l>oen 
in  the  habit  of  squandering  fabulous  sums  of 
money  is  ridiculous  and  silly,  as  is  the  statement 
that  it  is  my  habit,  when  playing  golf,  "to  hand 
the  caddie  boy",  $.">.  as  a  tip. 

The  statement  that  the  head  waiter  at  the 
"Mont  mart  e"  Restaurant  and  at  other  rest  an  rants 
are  upon  my  payroll  and  receive  a  monthly  wage 
from  me  is  likewise  untrue.  Were  it  tine,  it  is 
apparent    that  there  would   have  lieen   no  dilli- 
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Defendant,  in  Opposition  to  Motion. 

eultv  in  my  obtaining  a  table  at  the  Montmartc 
Restaurant  on  the  evening  my  wife  says  I  as- 
saulted her  because  we  had  to  wait  and  then  I 
insisted  on  leaving  the  restaurant  and  assaulted 
her  because  she  was  disinclined  to  leave. 

It  is  a  fact  that  my  wife  has  opened  charge  ac- 
counts at  dressmaking  anil  millinery  shops  in  her 
name  and  she  has  pledged  my  credit  and  in  order 
not  to  perpetuate  strife  in  the  family,  I  have  lieen 

347  so  weak  as  to  permit  her  to  continue  these  ac- 
counts and  I  have  paid  the  bills,  hoping  against 
hope  that  eventually  I  might  be  able  to  convince 
her  of  the  folly  of  extravagance  and  be  able  to 
maintain  mv  fainilv  intact. 

The  statement  that  I  have  lost  in  two  years 
1 25,000  at  a  game  of  chance  commonly  known  as 
"dice",  is  absolutely  ridiculous. 

The  statement  that  I  pay  f  175.  for  a  business 
suit  at  Whitaker's  is  false. 

The  statement  that  I  am  the  owner  of  stocks 
and  bonds  and  that  there  are  debts  due  me  to  the 
34 H  extent  of  #250,000.  is  absurd.  I  do  not  own  a 
bond  nor  a  share  of  stock  and  I  have,  in  spite  of  a 
large  income,  not  been  able  to  have,  at  the  present 
writing,  a  single  dollar  but  I  am  deeply  and 
largely  in  debt  in  a  sum  of  approximately  #30,000. 
I  do  not  own  any  property,  real  or  personal,  of 
any  kind  or  description  other  than  the  house  fur- 
niture, which  I  claim  is  mine,  was  purchased  for 
my  account  and  has  been  and  is  to  Ik*  paid  for  by 
me,  the  bills  for  which  have  been  sent  to  me. 

The    statement    in     the    affidavit    of  Kitty 
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Riencnzueht,  a  sister  of  my  wife,  that  she  has 
been  present  on  numerous  occasions  when  my 
conduct  toward  the  plaintiff  was  brutal  and  my 
manner  abusive  is  absolutely  untrue. 

The  statement  of  her  being  present  at  500  West 
End  Avenue,  New  York  City,  on  April  10th, 
1022,  when  I  asaultcd  my  wife,  is  absolutely 
false  and  untrue.  I  have  never  done  any  such 
thing  or  anything  approaching  it. 

It  is  quite  likely  that  said  affiant  has  been 
present  at  times  when  I  have  had  discussions  with 
my  wife.  Such  discussions  have  arisen  as  the 
result  of  her  refusal  to  heed  proper  warnings 
from  me  as  to  her  extravagances  or  as  to  her  as- 
sociates. There?  has  been,  during  our  married 
life,  no  other  discussion  between  us.  My  manner 
toward  the  plaintiff  has  never  been  either  dic- 
tatorial or  tvranical. 


The  statement  in  the  aflidavit  of  Herman  Feld- 
man,  the  father  of  my  wife,  that  in  the  year 
1020,  when  we  were  residing  at  780  Riverside 
Drive,  New  York  City.  I,  without  the  slightest 
provocation,  got  up  from  the  table  and  struck 
the  plaintiff  in  the  face  is  absolutely  false  and 
untrue.  With  or  without  provocation,  I  have 
never  struck  the  plaintiff. 

The  statement  in  the  affidavit  of  my  wife  that 
she  is  without  means  T  believe  to  be  utterly  un- 
true. She  is  the  owner  of  jewelry  of  the  value  of 
at  least  #1.">,000. 

The  statement  that  she  has  no  bank  account  is 
equally  untrue.  She  had  and  maintained  a  bank 
account  at  the  72nd  Street   Branch  of  the  Me- 
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chanics  and  Metals  Hank.  I  have  caused  an  in- 
vestigation to  lie  made  and  I  have  heen  informed 
that,  within  a  matter  of  a  week  or  so,  she  carried 
balances  at  the  hank  of  at  least  #1,000  and  that 
shortly  before  the  service  of  the  affidavits  in  this 
case  she  withdrew  sums  of  money,  reducing  it 
below  said  sum.  The  source  of  my  information 
is  from  inquiry  I  caused  to  be  made  at  the  bank. 

333  CUSTODY  OF  THE  CHILD 

Since  the  plaintiff  removed  from  our  home  on 
the  lGth  day  of  March,  1023,  she  has  absolutely 
denied  ine  all  access  to  the  child.  I  have  heen 
unable  to  see  her,  though  I  have  made  requests 
so  to  do.  On  the  30th  day  of  March,  1023,  for 
the  first  time  plaintiff's  attorneys  indicated  that 
they  were  ready  to  make  some  arrangement  in 
regard  to  my  visitations.  I  did  see  my  child  on 
the  afternoon  of  April  1st  for  the  first  time.  L 
have  insisted  that  I  am  entitled  to  at  least  the 
3134  partial  custody  of  the  child.  The  plaintiff  has, 
however,  persistently  denied  me  all  lights  in 
regard  to  the  child  and  denied  me  all  access  to 
her.  I  believe  that  I  am  entitled  to  share  the 
custody  of  the  child  alternately  with  the  plain- 
tiff. The  plaintiff  has,  without  any  decree  of  any 
court  in  her  favor  giving  'her  the  custody  of  the 
child,  undertaken  to  prevent  either  visitation  by 
me  to  the  child  or  any  custody  of  or  association 
with  the  child,  though  the  plaintiff  absolutely 
broke  the  home  by  removing  the  entire  contents 
during  Illy  absence  and  I  have  since  been  com- 
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polled  to  institute  nn  action  to  recover  possession 
of  the  property  and  I  have  retaken  the  possesion 
of  the  property  upon  replevin  and  have  reestab- 
lished the  home  and  am  so  situated  that  the  child 
can  be  more  comfortable  in  the  apartment  hereto- 
fore occupied  by  us  in  the  Relnord  than  she  can 
rooming  with  the  plaintiff  at  a  hotel. 

It  certainly  is  not  conducive  to  the  welfare  of 
the  child  that  she  live  at  a  hotel  when  a  home  is 
ready  and  waiting  for  the  child.  356 

Though  the  plaintiff  has  thus  undertaken  to 
claim  exclusive  custody  of  the  child,  she  neverthe- 
less comes  into  this  court  asking  alimony  and 
counsel  fee.  Deponent  respectfully  submits  that 
the  welfare  of  the  child  is  the  paramount  consid- 
eration and  that  this  welfare  will  Ik*  preserved  in 
an  apartment  as  now  maintained  by  deponent  to 
the  greater  benefit  of  the  child,  than  at  a  hotel, 
and  that  the  welfare  of  the  child  imperatively 
demands  that  she  be  placed  in  sufficient  associa- 
tion with  her  father  and  be  periodically  under  his 
sole  influence  for  at  least  part  of  the  time  so  «?57 
that  she  can  learn  to  know  her  father  while  freed 
from  the  possibly  insidious  influence  of  the 
mother  in  view  of  the  charges  that  have  been 
made  by  said  mother  against  your  deponent. 

That  deponent's  facilities  for  the  care  and  wel- 
fare and  attention  of  the  child  while  in  his  cus- 
tody are  ample. 

Deponent  has  always  borne  an  unimpeachable 
reputation  for  honor,  integrity,  sobriety,  char- 
acter and  mode  of  living.  He  has  provided  amply 
for  the  family,  in  fact,  far  beyond  his  means- 
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Defendant,  in  Opposition  to  Motion. 

That  his  standing  in  the  community  lias  always 
been  of  the  highest. 

It  is  deponent's  wish  and  I  respectfully  pray 
to  this  Court  that  as  part  of  the  disposition  of 
this  motion  an  order  be  made  giving  alternate 
custody  of  the  child  during  the  pendencc  of  the 
action. 

Deponent  is  perfectly  willing  to  provide  for  and 
support  the  child. 

35<j  That  under  the  circumstances,  plaintiff  having 
left  the  home  and  removed  the  furnishings  thereof 
and  at  least  the  presumption  of  innocence  being 
in  deponent's  favor,  and  in  view  of  the  unsub- 
stantial character  of  the  allegations  of  the  moving 
papers,  the  deponent  feels  that  no  order  for 
alimony  pendente  lite  should  l>e  awarded  to  the 
plaintiff  in  this  action,  nor  should  any  award  be 
made  for  counsel  fees.  Tf  the  plaintiff  is  finally 
successful  in  the  action,  which  possibility — upon 
the  moving  papers — it  is  submitted  appears  ex- 
tremerly  remote,  either  she  or  her  counsel  can 

3GU  HJOOTOT  the  reasonable  value  of  the  services  ren- 
dered in  an  action  therefor  as  a  necessary. 

It  is  submitted  that  the  probability  of  plain- 
tiff's success  upon  the  facts  alleged  in  the  com- 
plaint is  remote. 

Abraham  White. 

Sworn  to  before  me  this 
2d  day  of  April,  1023. 
Miriam  Waterman, 
Commissioner  of  Deeds, 
City  of  New  York. 
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Exhibit  A  Attached  to  Affidavit  of  361 
Abraham  White. 

5730 
N"  < ) .  S90( ' 

MORRIS  WHITE 

Manufacturer  of  Leather  Goons 
205-303-Kixth  Ave. 

New  York,  Mar.  10,  1023. 

Pay  to  the  order  of  Sally  White  $200.00/00. 
Two  Hundred  00/100  Dollars 

Morris  Wiiitk 

To  the 
Columbia  Bank 

Fifth  Avenue  nt  43rd  Street 
New  York.  N.  Y. 

1-108 


363 
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Exhibit  B  Attached  to  Affidavit  of 
Abraham  White. 

Morris  Wiutk 
205-303  Sixth  Ave. 
New  York 

Cancelled  two  cent  Htamji 

New  York,  N.  Y. 
Mar.  1(5,  1923—7:30  P.  M. 

Mrs.  A.  White 

P  fi 

c/o  HelluonU'  Aptw., 
SG  St.  &  Bway 
N.  Y.  C, 


STAMPED  ON  FACE  OF  ENVELOPE 

RETURNED  TO  SENDER 

MAR  17  1923 
DO  NOT  POST  AGAIN  IN  THIS 
ENVELOPE 

MOVED  LEFT  NO  ADDRESS  II.  1184 


N.  R.  D.  10  Sta. 
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SUPREME  court, 

New  York  COUNTY. 


SALLY  White. 


Plaintiff, 


against 


Abraham  White, 

Defendant. 


368 


County  of  New  York,  \ 
City  of  New  York.  \ 


oa  ■ 

On  • 


Morris  White,  being  duly  sworn,  deposes  and 
snys : 

T  reside  ;it  000  West  End  Avenue,  New  York 

City.  369 

My  business  is  thnt  of  manufacturer  of  leather 
goods.  My  plaee  of  business  is  located  at  20r> 
Sixth  Avenue,  in  the  Borough  of  Manhattan.  I 
have  been  engaged  in  that  business  since  11)00.  T 
am  the  sole  owner  of  the  said  business.  I  have 
never  had  any  partner  in  my  business  since  1000. 
The  business  has  always  been  conducted  under 
my  name,  without  anyone  whatsoever  interested 
or  contributing  any  part  of  the  capital  of  said 
business. 
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370  Affidavit  of  Morris  White,  Read  on  Behalf  of 

Defendant,  in  Opposition  to  Motion. 

My  brother,  Abraham  White,  the  defendant  in 
this  action,  has  l:c;n  ii/JJnnplov  (since  1010,  fust 
in  the  capacity  of  bookkeeper  ami  thereafter  as  a 
salesman.  He  has  hem  a  salesman  connected  with 
the  business  since  1911*. 

My  attention  has  been  called  to  a  statement 
made  by  Mis.  White,  my  brother's  wife,  that  he 
has  a  twenty-five  per  cent  interest  in  my  business. 
It  is  absolutely  false  ami  untrue.    His  sole  and 

371  only  interest  in  my  business  is  as  an  employ*  e. 
During  the  last  year  and  a  half  his  salary  has 
been  Thirty  Thousand  Dollars  and  for  n  year  and 
a  half  prior  to  that  his  salary  was  Twenty  Thou- 
sand Dollars  a  year.  In  addition  to  his  salary, 
he  received  and  was  paid  at  the  end  of  each  year 
five  per  cent  commission  on  the  net  amount  of 
his  sales,  out  of  which  income  he  was  required  to 
pay  his  trade  entertainment  expenses  and  the  ex- 
penses of  an  assistant,  or  packer,  to  travel  with 
him.  My  books  are  open  to  inspection  and  they 
contain  no  account  lietween  my  brother  and  my- 

372  self  except  his  drawing  account  and  his  commis- 
sion account,  which  is  his  sole  interest  in  the 
business. 

My  brother,  Abraham  While,  is  presently  in- 
debted to  me  in  the  mm  of  Ten  Thousand  Dollars 
on  a  promissory  note  in  that  amount  made  by 
him,  payable  on  demand,  dated  September  0th, 
1022,  which  note  is  endoi-sed  by  his  wife,  Sally 
White,  the  plaintiff  in  this  action.  Tn  addition 
to  this,  he  is  indebted  to  me  in  the  sum  of  Twenty 
Thousand  Dollar*  for  borrowed  money. 
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I  have  read  my  brothers  affidavit  as  to  his  in- 
come, gross  and  net,  for  the  years  1018  to  1022 
inclusive.  The  statements  in  his  affidavit  are 
absolutely  correct  to  my  personal  knowledge. 

I  have  read  the  affidavit  of  Lillian  White,  my 
wife,  in  regard  to  the  occurrences  at  the  "Mont- 
martcv  Restaurant  on  a  given  night.  The  state- 
ments therein  contained  are  absolutely  true.  I 
have  a  definite  i ('collection  of  the  event. 

I  have,  on  many  occasions,  talked  to  Mrs.  Bally 
White  concerning  her  treatment  of  her  husband 
and  have  sought  to  advise  with  her  and  to  per- 
suade her  that  the  continuation  of  her  insulting 
demeanor  toward  her  husband  would  result  in  the 
breaking  up  of  the  family,  and  her  reply  to  me 
has  been  that  she  had  no  love  for  her  husband 
and  the  sooner  that  he  would  make  up  his  mind 
to  quit  the  home  the  happier  she  would  be. 

At  my  brother's  request  1  have  talked  to  her  on 
many  occasions  about  her  conduct  in  gadding 
about  the  city  in  the  company  of  women  of  whom 
my  brother  did  not  approve.  Her  reply  always 
was  that  she  would  do  as  she  pleased  in  that 
regard,  that  she  found  gre  iter  pleasure  in  asso- 
ciating with  certain  of  her  friends  than  with  her 
husband.  I  have  likewise  talked  with  her  about 
her  persistent  habit  of  smoking  cigarettes  in  the 
prtsene*  of  their  child  and  l  have  asked  her  to 
desist  on  behalf  of  my  brother.  She  has  refused 
so  to  do. 

Of  her  extravagances  in  the  purchase  of  wear- 
ing  apparel  and  articles  of  personal  adornment 
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Defendant,  in  Opposition  to  Motion. 

tor  herself,  my  brother  ha.s  complained  repeatedly 
and  latterly  to  her  in  my  piosonce.  As  the  result 
of  her  extravagance,  he  has  prevailed  upon  me  to 
advance  him  from  time  to  time  commissions  not 
earned  ami  I  have  done  so.  His  wife  has  per- 
sisted in  continuing,  against  his  wish  and  instruc- 
tions, in  her  extravagant  habits,  and  though  I 
have  sought  to  influence  her  to  the  l>est  of  my 
endeavor  in  the  interest  of  home  and  family,  I 

377  have  been  unable  so  to  do  and  she  has  consistently 
proclaimed  that  she  would  s;.  continue  until  such 
time  as  she  either  drove  my  brother  from  her  or 
that,  at  the  proper  time,  she  would  leave  him  and 
compel  him  to  support  her.  This  threat  she  ap- 
parently carried  out  when,  on  the  Kith  day  of 
March,  1923,  she  removed  from  her  place  of  abode 
at  a  time  when  my  brother  was  on  the  road.  I 
discovered  the  fact  of  her  removal  by  telephoning 
the  house  and  was  told  that  she  had  moved.  T 
thereupon  went  to  the  apartment  in  which  they 
were  living  and  was  informed  by  employees  that 

37S  the  contents  of  the  apartment  had  been  removed. 
I  thereupon  telephoned  to  my  brother,  who  was 
in  Detroit,  and  he  immediately  returned  to  New 
York,  arriving  on  the  morning  of  .March  18th, 
In  the  meantime  I  had  discovered  through 
inquiring  of  my  brother's  wife's  brother  that  she 
had  removed  to  the  Emerson  Hotel. 

My  brother  was  compelled  to  discontinue  his 
business  trip  when  only  partially  completed  by 
reason  of  his  return  to  New  York  when  I  con- 
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of  Defendant  in  Opposition  to  Motion. 

veyed  to  him  the  information  that  his  wife  had 
removed  from  the  apartment. 

Morris  White. 

Sworn  to  l»efore  me  (his 
31st  day  of  March,  1023. 

Rose  Landsman, 
Notary  Public,  Bronx  Co. 
Certificate  tiled  X.  V.  Co. 

No.  201.  380 


Affidavit  of  Julius  Lichtenstein  Read 
on  Behalf  of  Defendant,  in  Oppo- 
sition to  Motion. 

SUPREME  COURT, 

New  York  County. 


Sat. i a*  White, 

Plaintiff, 

against  'Si 

Abraham  White, 

Defendant. 


County  of  New  York,  \ 
City  of  New  York.       \ : 

Jn.irs  LirilTRNHTBlN,  being  duly  sworn,  de- 
poses and  says: 

I  am  an  auditor  and  accountant. 

My  place  of  business  is  at  230  Fifth  Avenue, 
Rorongh  of  Manhattan,  City  of  New  York. 
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382  Affidavit  of  Julius  Lichtenstcin,  Read  on  Behalf 

of  Defendant  in  Opposition  to  Motion. 

I  have  l>een  doing  the  work  of  auditing  and 
supervising  the  books  of  the  firm  of  Morris 
White  for  eight  years  Inst  past.  I  am  familiar 
with  the  contents  of  the  hooks.  Since  1914  I 
have  prepared  the  Income  Tax  Returns  both  of 
Mr.  Abraham  White  and  Mr.  Morris  White.  I 
know  the  account  on  the  books  as  it  exists  between 
Morris  White  and  Abraham  White,  the  defendant 
in  this  action.    I  know  that  Abraham  White,  the 

383  defendant,  is  employed  ;<s  a  salesman  in  the  busi- 
ness and  as  far  as  the  books  themselves  are  con- 
cerned he  has  no  financial  interest  in  the  busi- 
ness. Since  1022  the  employment  of  the  defend- 
ant in  this  action  by  his  brother  Morris  White 
has  l>cen  that  of  a  salesman  on  the  basis  of  a  five 
per  cent  commission  on  snlcs.  pins  an  allowance 
of  Thirty  Thousand  Dollars  a  year  as  salary. 
From  the  years  1918  to  1922  the  defendant's  in- 
come, deducting  losses  and  taxes,  has  been  as 
follows: 


1918  $10,194. 

1919  f«8,442.:W 

1920  f41,000.33 

1921  f42.001.7fl 

1922  f  40,501. 40 

Thes:»  are  the  figures  that  are  taken  from  the 
Income  Tax  Returns  of  the  defendant  and  I  make 
this  statement  at  his  request  with  his  consent. 
The  Income  Tax  Return  were  made  up  by  me  as 
the  result  of  information  communicated  to  me  by 
Mr.  White  and  as  contained  upon  the  books  of 
account  of  Morris  White. 
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Affidavit  of  Julius  Lichtcnstein,  Head  on  Behalf  385 
of  Defendant  in  Opposition  to  Motion. 

My  attention  has  boon  called  to  a  statement  in 
the  affidavit  of  Mrs.  White  that  the  defendant  lost 
in  the  stock  market  during  those  four  veins, 
1018  to  1022,  One  Hundred  Thousand  Dollars.  I 
have  examined  the  accounts  of  the  stock  brokers 
preparatory  to  the  making  up  of  the  Return  of 
Mr,  White;  in  1010  he  suffered  a  loss  of  Twelve 
Thousand  Dollars  and  in  1020  Three  Thousand 
Seven  and  52/100  Dollars.  No  other  losses  in 
stock  speculations  have  been  incurred  by  Mr.  ii86 
White  so  far  as  I  am  advised  and  no  deductions 
have  been  taken  in  his  Income  Tax  Return  for 
such  losses  other  than  the  two  items  herein  above 
referred  to. 

The  statements  that  1  examined  in  regard  to 
these  losses  were  with  the  banking  and  brokerage 
house  known  by  the  name  of  llirseh,  Lilienth.il  & 
Company,  located  at  105  Broadway,  New  York 
City.  The  loss  in  1010  of  Twelve  Thousand 
Dollars  was  part  of  a  total  loss  of  Thirty-Six 
Thousand  Dollars,  Twenty-four  Thousand  Dollars 
of  which  was  that  of  Morris  White  and  paid  by  ;JS7 
him,  while  Twelve  Thousand  Dollars  was  that  or 
the  defendant,  as  hereinbefore  set  forth. 

JlTJUS  LlCIITEXSTEIN. 

Sworn  to  before  me  this 
3lst  day  of  March,  1023. 
Kosk  Landsman, 

Notary  Public,  Bronx  Co. 
Certificate  tiled  X.  Y.  Co. 
No.  201. 
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388  Affidavit  of  Lillian  White,  Read  on 
Behalf  of  Defendant  in  Opposi- 
tion to  Motion. 

SUPREME  COURT, 

New  York  County. 


Sally  White, 

Plaintiff. 

against 

3H9  Arraiiam  White, 

Defendant. 

County  OP  New  York,  \ 
City  ok  New  York.       j  ' 

Li i. j.i an  White,  being  duly  sworn,  deposes  and 
says : 

I  am  the  wife  of  Morris  White  (defendant's 
brother)  (he  mother  of  three  ehildren  and  have 
boon  married  for  ten  years.  I  live  with  my  hus- 
hand  and  my  family  at  000  West  End  Avenue, 
Thorough  of  Manhattan,  City  of  New  York.  I 
have  known  the  paities  to  this  action  for  about 
eight  years. 

I  have  been  present  on  innumerable  occasions 
during  their  courtship  and  on  many  occasions 
since  their  marriage.  I  have  been  a  witness  on 
innumerable  occasions — times  and  places  it  is  im- 
possible for  me  to  mention — when,  without  provo- 
cation, Mrs.  White's  conduct  toward  her  husband 
was  unkind  in  the  extreme.  She  has  always  ad- 
dressed him  in  peremptory  language,  demanding 
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Affidn-vit  of  Lillian  White,  Road  on  Behalf  of  391 
Defendant  in  Opposition  to  Motion. 

that  this,  that  ami  the  other  he  done.  In  all  my 
experience  and  association  with  them,  T  have 
never  heard  her  make  a  request:  it  has  been  in 
the  nature  always  of  an  order  or  direction  "Do 
this!"  or  "Do  that!"  I  have  heard  Mrs.  White, 
without  the  slightest  provocation  upon  the  part 
of  Mr.  White  use  abusive  and  unladylike  language 
toward  him.  I  have  interceded  in  the  interest  of 
family  peace  on  any  number  of  occasions  by  con- 
ference with  Mrs.  White  and  have  attempted  to  392 
persuade  her  to  realize  that  neither  her  husband 
nor  any  other  man  would  tolerate  the  manner 
that  she  assumed  in  her  conversation  and  dealings 
with  him  and  her  reply  has  always  been  "I  don't 
love.  1  will  not  make  any  sacrifices.  I  will  not 
treat  him  other  than  in  the  manner  I  do.  If  he 
doesn't  like  it,  he  can  quit.  He  has  got  to  support 
me  and  the  baby." 

To  my  knowledge,  the  two  causes  of  most,  if 
not  all  of  the  misunderstandings  and  disagree- 
ments between  them  have  been  that  Mr.  White 
has  tried  to  persuade  his  wife  that  she  must  ;J93 
discontinue  association  with  ceitain  lady  folk  to 
whom  he  objected,  and  her  extravagance.  She 
has  been  in  the  habit  of  spending  many  afternoons 
a  week  in  the  show  rooms  of  a  certain  modiste,  at 
which  place  they  would  sit  about  and  smoke 
cigarettes.  I  have  been  a  patron  of  this  place  and 
at  different  times  would  go  there  for  the  purpose 
of  fitting  my  gowns.  On  almost  every  occasion 
I  would  find  Mrs.  White  sitting  about  the  place 
with  the  saleswomen,  smoking  cigarettes.  Drinks 
have  been  offered  to  me  on  one  occasion  but  I 
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Defendant  in  Opposition  to  Motion, 

have  declined  to  accept  the  offer.  I  have  spoken 
often  with  Mrs.  White  concerning  this  habit  and 
attempted  to  persuade  her  not  to  so  indulge  and 
she  has  consistently  refused,  statin};  that  she 
enjoyed  the  society  of  these  particular  women  and 
that,  irrespective  of  her  husband's  wishes  in  the 
matter,  it  was  her  life  to  live  and  she  was  goinj; 
to  live  it  in  her  own  way  and  according  to  her 
own  taste  and  desire.  • 

395  There  have  been  occasions  when  the  child  of 
the  parties  to  this  action  has  been  with  her 
mother  and  I  have  seen  the  child  at  this  place 
and  I  have  admonished  the  plaintiff  that  it  was 
not  the  place  to  keep  her  child,  but  her  reply  has 
been  it  was  her  child  and  her  affair. 

In  my  presence,  my  husband  has  talked  with 
her  concerning  her  habit  in  this  regard,  but  her 
reply  has  always  been  the  same  as  hereinabove 
related  and  she  has  absolutely  refused  to  heed 
our  warnings  in  that  regard. 

I  know  of  my  own  knowledge  that  Mr.  White 
3«)fi  has  objected  to  her  gallivanting  about  the  res- 
taurants in  the  city  in  the  company  of  certain 
women  folk,  especially  when  he  was  absent  on  his 
business  trips,  and  I  have  drawn  her  attention 
to  this  fact,  and  her  reply  has  always  been  the 
same:    It  was  her  affair  and  her  life  to  live. 

I  was  present  at  discussions  between  the  par- 
ties at  their  home.  I  cannot  give  the  date  nor 
time — they  have  been  so  frequent.  I  remember, 
however,  the  occurrence.  It  was  a  discussion 
concerning  Mr.  White's  desire  that  if  Mrs.  White 
would  smoke  cigarettes,  he  did  not  want  her  to 
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be  smoking  thorn  in  the  presence  of  the  child  of 
the  parties  and  that  his  wishes  in  that  regard,  he 
insisted,  he  resj>ected.  His  insistence  rose  to  the 
point  of  his  saying  that  as  the  husband  of  the 
family  he  believed  it  to  l>o  his  right  to  have  his 
desire  in  that  regard  respected.  Her  reply  was 
''The  child  will  see  it  sooner  or  later,  so  why  not 
now?  I  am  not  going  to  deprive  myself  of  this 
pleasure.  I  have  told  you  often  that  I  have  no 
love  for  yon,  so  why  should  I  respect  your 
wishes?"  ner  conduct  toward  him  has  invariably 
been  abusive  and  unjustified. 

T  have  never  seen  the,  defendant  strike  the 
plaintiff  or  deport  himself  in  an  abusive  manner 
toward  her.  I  have  seen  him  quite  beside  himself 
and  almost  in  a  state  of  hysteria  because  of  her 
refusal  to  heed  liis  wishes  as  expressed,  that  she 
desist  from  associating  with  certain  women  and 
desist  in  her  habit  of  smoking  in  the  presence  of 
the  child. 

I  was  a  member  of  the  party  on  the  night 
referred  to  during  the  winter  of  1010  with  Mr. 
and  .Mrs.  Friedman  and  the  parties  to  this  ac- 
tion when,  after  theatre,  we  went  to  the  "Mont- 
marte"  for  dinner.  My  attention  has  hi  en  called 
to  the  affidavit  of  Mrs.  White  wherein  she  states 
that  on  that  occasion,  as  the  party  was  descend- 
ing in  the  elevator,  Mr.  White  struck  her.  No 
such  occurrence  ever  took  place.  I  remember 
that  we  waited  at  the  restaurant  some  consider- 
able time  for  a  table  and  could  not  obtain  one. 
Others  in  the  party,  excepting  Mrs.  White,  ex- 
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Defendant  in  Opposition  to  Motion. 

pressed  a  desire  to  leave  and  go  to  another 
restaurant.  All  w*w  ready  and  willing  to  go 
exeept  the  plaintiff;  she  insisted  and  persisted 
that  she  was  going  to  remain.  Mr.  White  under- 
took to  persuade  her  not  to  persist  in  remaining. 
I  also  attempted  so  to  do.  All  to  no  avail. 
Whereupon  Mr.  White  stated  "Well,  the  rest  arc1 
going;  we  must  go  with  tin  in."  He  took  her  by 
the  arm  and  led  her  to  the  elevator  and  we  all 

401  descended  and  then  went  to  another  restaurant. 
There  were  no  blows  struck,  anything  to  the  con- 
trary in  the  affidavit  of  Mrs.  White,  the  plaintiff, 
notwithstanding.  The  whole  picture  attempted 
to  be  depicted  by  her  of  the  occurrence  at  the 
"Montmarte"  on  the  occasion  is  absolutely  un- 
true and  greatly  exaggerated. 

LiLLJE  White. 

Sworn  to  before  me  this 
31st  day  of  March,  1923. 
^2         Miriam  Waterman, 

Commissioner  of  Deds, 
City  of  New  York. 
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Affidavit  of  Mitchell  R.  Bienenzucht,  403 
Read  on  Behalf  of  Defendant  in 
Opposition  to  Motion. 


St nto  of  New  York,  \ 
County  of  New  York,  Y**' 

Mitchell  R.  Bibnbnzfcht,  being  duly  sworn, 
deposes  and  says: 

T  reside  at  549  West  103W1  Street,  Borough  of 
Manhattan,  City,  County  and  State  of  Now  York. 

T  am  the  President  and  Treasurer  of  the  Style- 
craft  Art  Itajr  Company,  located  at  244  Fifth 
Avenue,  New  York  City,  the  business  of  which 
corporation  is  that  of  manufacturing  ladles'  silk 
bags. 

I  am  the  hushond  of  Kitty  Bienenzucht,  who 
is  the  sister  of  the  plaintiff  in  this  action.  We 
were  married  May  2fith,  1022. 

I  have  heen  acquainted  with  the  defendant  in 
this  action  for  the  last  nine  years.  At  the  time 
I  was  courting:  my  wife,  she  resided  at  ~>00  West 
End  Avenue  with  Mr.  and  Mrs..  White.  I  have 
heen  in  intimate  association  with  the  defendant 
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half of  Defendant  in  Opposition  to  Motion. 

both  before  and  since  I  married  the  sister  of 
the  plaintiff.  At  no  time  have  I  ever  witnessed! 
any  brutal  conduct  on  the  defendant's  part  In- 
ward his  wife,  nor  have  I  ever  been  present  at 
any  time  when  his  manner  was  abusive.  His 
disposition  is  anything  but  quarrelsome.  Any 
statement  that  the  defendant's  manner  is  either 
dictatorial  or  tyrannical  is  alraolutely  not  tne 
fax*. 

407  On  many  occasions  I  have  heard  the  plaintiff 
say  to  the  defendant,  without  cause  of  provoca- 
tion, in  answer  to  defendant's  invitation  to  ac- 
company him  either  to  a  place  of  amusement  or 
to  friends,  that  she  would  not  go,  that  she  could 
not.  l>ear  to  be  in  his  company  and  could  not 
stand  him. 

In  conversations  that  I  have  had  with  the 
plaintiff  T  have  drawn  her  attention  to  the  fact 
that  T  knew  it  was  the  desire  of  her  husband 
to  live  a  quiet  and  modest  life  and  she  would 
reply  that  she  had   no  intention  of  so  doing, 

408  that  her  idea  of  life  was  to  enjoy  a  good  time 
and  that  it  was  her  intention  and  purpose  to 
live  the  kind  of  life  that  she  thought  best  and 
that  she  would  not  follow  her  husband's  wishes: 
that  her  friends  were  of  more  concern  and  greater 
interest  to  her  than  was  hei*  husband  and  that 
she  did  not  love  him. 

On  many  occasions  I  have  remonstrated  with 
both  Mrs.  White  and  my  wife  concerning  the 
habit  of  Mrs.  White,  who,  when  the  nurse  was 
off  duty  on  Wednesdays,  would  have  charge  of 
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half  of  Defendant  in  Opposition  to  Motion. 

the  child  on  those  days,  and  would  summon  inv 
wife  to  take  care  of  her  baby  while  she  was  al>ou( 
seeking  pleasures  with  her  own  friends.  These 
discussions  with  my  wife  and  Mrs.  White  have 
taken  place  on  innumerable  occasions.  I  can  give 
neither  time  nor  date;  they  have  been  very 
frequent. 

Mv  attention  has  been  culled  to  the  state- 
ment  in  the  affidavit  of  Mrs.  White  as  to  the  oc- 
currence at  the  apartment  of  the  parties  to  410 
this  action  on  the  14th  of  February,  1923,  where- 
in it  is  said  that  some  other  gentlemen  therein 
mentioned  and  myself  came  into  the  house  at 
about  nine-thirty  in  the  evening  and  that  the 
defendant  resented  some  remarks  addressed  by 
the  plaintiff  to  one  Irving  Cohen  and  at  that 
time  attempted  to  strike  the  plaintiff.  To  my 
personal  knowledge  there  is  absolutely  no  truth 
in  that  recital  of  fact.  Mr.  White,  Mr.  Irving 
Cohen  and  mys:  If.  at  the  invitation  of  Mr.  White, 
came  to  his  home  at  about  nine  o'clock  in  the 
evening.  The  plaintiffs  brother  and  his  wife  4|j 
and  a  Mrs.  Solomon  were  present.  They  were 
playing  cards.  It  was  arranged  that  those  pre- 
sent would  move  from  the  dining  mom  to  the 
living  room,  when  two  other  gentlemen,  M<  ssrs. 
Harnett  and  Alexander  and  another  gentleman 
ai  rived.  This  was  arranged  for.  We  thereupon 
commenced  to  play  cards.  Immediately  we  <lhl 
so,  the  plaintiff  loudly  proclaimed,  so  that  all 
of  ns  could  hear,  that  we  had  no  business  in  the 
dining  mom.  that  the  kitchen  was  the  place  for 
the  gentlemen  and  they  had  better  go  and  play 


Digitized  by  GoogU 


i:;s 


412  Affidavit  of  Mitchell  R.  Bicncnzmht,  Read  on  Be- 

half of  Defendant  in  Opjnxition  to  Motion. 

cards  there.  Mr.  White  thereupon  stated  to  her 
that  common  courtesy  required  that  she  treat 
us  properly.  Some  further  remarks  were  made 
hy  her  and  we  continued  our  card  game.  Later 
in  the  evening  sandwiches  and  refreshments  were 
served.  There  was  absolutely  no  abusive  lan- 
guage used  upon  that  occasion  by  Mr.  White, 
and  I  was  present  during  the  entire  occurrence; 
nor  did  Mr.  White  attempt  to  strike  the  plaintiff; 

413  she  was  in  one  room  and  he  in  another.  She  made 
the  perfectly  gratuitous  insulting  remark  to  all 
of  us.  that  our  place  was  in  the  kitchen.  Mr. 
Julius  Left,  who  was  the  fifth  gentleman  of  the 
party  and  who  had  called  at  Mr.  White's  house 
for  the  first  time,  immediately  after  Mm.  White 
made  the  remark  left  the  house. 

Mr.  Irving  Feldman.  the  brother  of  the  plain- 
tiff, T  know  very  well  and  have  known  him  for 
years.  He  did  not  in  any  wise  interfere  l>etween 
the  plaintiff  and  the  defendant  on  this  occasion, 
nor  did  he  prevent  the  defendant  from  striking 

414  the  plaintiff.    Xo  attempt  so  to  do  was  made. 

I  recall  other  occasions — dates  and  places  it 
is  impossible  for  me  to  give:  there  were  so  many — 
of  Mr.  White  protesting  to  Mrs.  White  that  her 
extravagances  were  beyond  his  ability  to  pay  and 
that  she  must  discontinue  making  purchases 
extravagantly  of  furnishings  for  her  personal  use 
and  her  reply  would  be  that  if  she  thought  that 
she  was  entitled  to  them,  she  would  spend  the 
money  as  she  pleased.  . 

I  recall  another  occasion  when  Mr.  White  was 
absent  from  the  City  on  a  business  trip  when  1 
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'•ailed  nt  the  homo  of  the  parties  to  talk  with  lire. 
White  concerning  her  behavior  toward  her  hus- 
band. I  remained  with  her  that  evening  until 
well  nigh  two  o'clock  in  the  morning  discussing 
the  pro*  and  eons  in  an  effort  to  persuade  her, 
for  the  benefit  of  her  child  and  herself,  to  ael 
as  I  considered  properly  toward  her  husband 
and  to  respect  his  wishes  and  desires.  She  ab- 
solutely refused  to  pay  any  heed  and  at  that 
time  I  distinctly  remember  her  saying  to  me  416 
"Why  shouldn't  I?  I  don't  love  him,  and  there- 
fore why  should  I  make  any  sacrifices  on  his 
account?"  This  last  occurrence  was  sometime 
(lining  the  month  of  January,  when  Mr. 

White  was  away.  I  had  talked  with  Mrs.  White 
on  many  previous  occasions  upon  the  same  subject 
and  her  answer  was  invariably  the  same:  "Why 
shouldn't  I?  I  don't  love  him,  and  therefore 
why  should  I  make  any  sacrifices  on  his  account?" 

In  the  eighteen  months  since  I  have  been  court- 
ing and  subsequently  married  to  the  plaintiff's 
sister,  I  have  been  in  association  almost  daily  417 
with  Mr.  and  Mrs.  White.  I  have  never  witnessed 
a  single  occasion  on  which  he  has  treated  his 
wife  in  any  manner  other  than  with  proper 
courtesy  and  consideration,  except  that  when 
she  would  comment  or  make  some  statement  of 
and  coneerning  him,  ugly  in  its  nature  and  char- 
acter, he  would  resent  it.  She  has  always  been 
the  instigator  and  he  always  on  the  defensive  in 
all  aerim- nious  discussions  at  which  I  have  been 
present.  1  have  never  heard  him  use  vile  or 
improper  language  in  addressing  her.     I  have 
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half of  Defendant  in  Opposition  to  Motion. 

heard  her  use  profane  language  in  addressing 
him. 

I  have  also  been  a  witness  to  an  occurrence  ns 
follows:  Mrs.  White  is  an  inveterate  cigarette 
smoker,  and  I  have  heard  Mr.  White  ask  and 
plead  with  her  not  to  smoke  cigarettes  in  the 
presence  of  the  child;  that  if  she  would  not 
condescend  to  comply  with  his  request,  not  to 
smoke  at  all,  to  please  desist  when  the  child 

419  was  present,  nnd  she  replied  with  the  statement 
"I  will  do  as  I  d — n  please.  All  modern  child- 
ren will  see  it  sooner  or  later".  I  know  that 
she  did  not  resj>ect  his  wishes  in  that  regard, 
for  I  have  serMi  her  on  innumerable  occasions 
smoking  cigarettes  incessantly  in  the  presence  of 
the  child. 

My  attention  has  been  called  to  the  statement 
in  the  affidavit  of  Mrs.  White  that  on  the  even- 
ing of  the  day  before  Mr.  and  Mrs.  White  sailed 
for  Europe,  to  wit,  April  10th,  1922,  Mr.  White 
came  home  and  gave  an  "exhibition  of  a  violent 

420  temper  and  his  tyrannical  mood",  and  that  in 
the  presence  of  the  present  Mrs.  Kitty  Bienen- 
BUCht  tat  that  time  Miss  Kitty  Feblman :  we 
had  not  been  married)  he  struck  her  a  violent 
blow  in  the  face  and  inflicted  a  number  of  blows 
on  her  body.  This  statement,  to  my  own  personal 
knowledge,  is  absolutely  false  and  untrue.  I 
was  present  with  my  wife  when  Mr.  White  ar- 
rived home.  It  is  quite  true  that  he  was  dis- 
turbed by  the  fact  that  Mrs.  White  had  not  at- 
tended a  luncheon  given  in  his  honor  that  day. 
He  was  not,  however,   in  a   violent   temper.  T 
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remained  at  the  home  with  my  Avife  until  after 
Mr.  White  retired  for  the  night,  anil  Mrs.  White, 
my  wife  and  myself  were  in  conversation,  and  I 
assisted,  with  my  wife,  in  -Mrs.  White's  packing 
of  her  trunk.  It  was  well  nigh  one  o'clock  that 
I  left.  Mv  wife  remained  in  the  home.  No  blows 
were  struck  of  any  kind  or  description  and  no 
attempt  or  attempts  were  made.  The  statement 
in  the  affidavit  of  Mrs.  White  to  the  contrary  is  ;i 
pure  fabrication  and  untrue. 

The  next  day  Mr.  and  Mrs.  White  sailed  for 
Europe.  I  was  at  the  dock  and  bade  them  good- 
bye. I  admonished  Mis.  White  at  the  time  that 
it  was  then  her  opportunity  to  so  conduct  herself 
as  to  inspire  love  and  affection  in  her  husband 
for  her.  Her  reply  to  me  was  "There  is  no  use 
in  any  such  effort,  because  I  have  never  loved 
him,"  referring  to  Mr.  White.  I  have  never 
revealed  this  conversation  to  Mr.  White  until 
the  occasion  of  my  making  this  affidavit  at  his 
instance  and  request. 

Mitchell  R.  Bienbjizuoht. 

Sworn  to  before  me  this 
30th  day  of  March,  1023. 
Mack  Fkank, 
Notary  Public,  Bronx  Co. 
Certificate  Filed  in  N.  Y.  Co.  No.  449. 
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SUPREME  COURT, 

Nbw  York  County. 


425 


Sally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 

State  of  Now  York,  \ 
County  of  New  York,  f 

TiELLE  Friedman,  being  duly  sworn,  deposes 
and  says: 

I  am  married  and  reside  with  my  husband  and 
three  children  at  !IC»0  Riverside  Drive,  New  York 
City.  I  have  been  married  over  twenty-three 
years  and  my  oldest  son  is  twenty-two  years  of 
age. 

^2(j  I  nm  acquainted  with  the  parties  to  the  above 
entitled  action.  I  have  known  them  six  years.  I 
have  tieen  frequently  in  their  society,  always  ac- 
companied by  my  husband. 

I  was  with  the  plaintiff  and  the  defendant  on 
an  occasion  during  the  winter  of  1911)  when  we 
went  to  the  ''Mont marte"  restaurant  in  New  York 
City  for  a  midnight  supper.  T  believe  it  was  the 
occasion  referred  to  in  the  affidavit  of  Mrs. 
White.  My  attention  is  called  to  the  fact  that  in 
the  affidavit  of  Mrs.  White  she  states  that  at  the 
time  there  referred  to,  when  the  restaurant  was 
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crowded  and  the  party  could  not  procure  a  table 
and  it  was  suggested  that  the  party  adjourn  ro 
another  restaurant  and  that  Mrs.  White  expressed 
a  desire  to  remain,  that  the  defendant  "grabbed 
hold  of  my  hand  and  took  me  with  him,  almost 
forcing  me  into  the  elevator  and  that  as  the 
elevator  descended  to  the  ground  floor  the  de- 
fendant, without  any  cause  whatsoever,  in  the 
presence  of  stringers,  struck  me".  My  reason 
for  saying  that  I  was  a  number  of  the  party  on  428 
that  occasion  is  that  T  distinctly  remember  an 
occurrence  at  the  "Montmarte"  restaurant  when 
I  was  ;i  member  of  the  party  when  we  left  the 
restaurant  because  there  wis  no  room  and  I  re- 
member the  facts  distinctly,  and  they  are  as 
follows : 

Mr.  White  was  host.  We  waited  sometime  for 
a  table.  All  the  members  of  the  party  expressed 
a  desire  to  leave  and  go  to  another  restaurant 
except  Mrs.  White,  who  expressed  a  desire  to 
remain  and  Mr.  White  endeavored  to  persuade  her 
to  join  the  others.  In  reply  to  his  effort  in  that  42!) 
regard,  Mrs.  White  used  very  abusive  language 
toward  him  and  he  was  extremely  mortified  and 
apologized  to  us  for  her  conduct.  He  thereupon 
insisted  that  she  leave  with  the  rest  of  the  party 
and  he  took  her  by  the  arm,  without  force,  and 
though  she  kept  upbraiding  him  for  insisting  on 
raking  her  away,  she  left  with  us.  We  descended 
in  the  elevatoi.  No  blow  of  any  kind  or  manner 
was  struck  while  we  were  descending  in  the 
elevator  by  anyone  nor  was  any  blow  struck  by 
any  member  of  the  party  at  any  time  during  that 
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evening.  The  statement  in  the  affidavit  of  Mrs. 
White  called  to  my  attention  that  upon  that  oc- 
casion Mr.  White  struck  her  a  violent  blow  in 
the  face  is  absolutely  untrue. 

1  have  been  in  the  company  of  the  parties  to 
this  action  a  number  of  times.  I  have  seen  and 
heard  various  disputes  between  them.  All  of 
them  were  the  result  of  Mrs.  White's  demeanor 
toward  her  husband.    On  the  slightest  pretense, 

431  without  rhyme  or  reason,  she  would  use  language 
in  addressing  him  that  was  abusive  in  the  ex- 
treme. T  have  on  a  number  of  occasions  talked 
with  her  in  the  most  motherly  fashion  in  an 
effort  to  persuade  her  to  act  differently  toward 
her  husband.  I  have  pointed  out  to  her  on  many 
occasions  thnt  her  conduct  toward  him  was  not 
proper  and  that  it  was  impossible  for  him  to 
continue  to  love  and  respect  her  if  she  persisted 
in  her  manner  of  treatment  of  him.  On  all  these 
occasions  the  only  reply  that  I  received  was  "I 
don't  love  him ;  I  don't  care  for  him  and  I  won't 

4;J2  make  any  sacrifices  or  effort  to  get  along  with 
him".  I  have  used  my  good  offices  in  many 
attempts  to  make  her  see  the  light.  All  have 
been  of  no  avail. 

Rblla  Friedman. 

Sworn  to  before  me  this 
31  st  day  of  March,  1923.. 
Rose  Landsman*. 

Notary  Public,  Bronx  Co. 
Certificate  filed  in  N.  Y.  Co. 
No.  201. 
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Behalf  of  Defendant  in  Opposi- 
tion to  Motion. 

SUPREME  COURT, 

New  York  County. 

< 

Sally  WHITB.  \ 


Couxtt  OF  New  York,  } 
City  ov  New  York. 

Nancy  Bhlchkb,  being  duly  sworn,  deposes  and 
says : 

I  reside  at  r>2  West  124th  Street,  Tioronjih  of 
Manhattan,  City,  County  and  State  of  New  York. 

T  am  acquainted  with  both  Mr.  and  Mrs.  White, 
the  parties  to  this  action.  I  made  Mrs.  White's 
acquaintance  in  May,  1021,  at  which  time, 
through  Lazare's  Employment  Agency,  located  at 
72nd  Street  and  Lexington  Avenue,  New  York 
City,  she  employed  me  as  a  nurse  for  the  care  of 
her  child,  then  about  two  and  one-half  years  old, 
at  a  salary  of  Seventy  Dollars  a  month,  and 
thereafter  my  salary  was  raised  to  Eighty  Dollars 
a  month. 

I  have  been  continuously  in  the  employ  of  tlio 
parties,  in  attendance  as  a  nnrse  upon  the  child 


against 
Abraham  White. 


Defendant. 


Plaintiff. 


434 
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Defendant  in  Opposition  to  Motion. 

since  said  time.  I  loft  the  employment  on  March 
12th,  1023. 

When  I  first  went  into  the  family,  they  re- 
sided at  730  Riverside  Drive,  Rorough  of  Man- 
hattan. Thereafter  they  moved  to  500  West  End 
Avenue  and  from  there  to  the  Relloclairc  TTotel, 
77th  Street  and  Rroadway  for  a  shoit  time  and 
then.  About  December,  1022,  they  moved  to  the 
Rolnord  Apartments. 

437  I  severed  my  relations  with  the  family  under 
the  following  circumstances:  The  day  I  left, 
Mrs.  White  came  to  me  and  informed  me  that  I 
would  have  to  go  to  her  lawyer's  office.  This  T 
refused  to  do  and  resigned  my  position. 

Mr.  White,  as  was  customary  and  usual,  left 
on  a  business  trip  ahont  the  25th  of  February, 
1023.  During  the  time  T  was  in  the  family's  em- 
ploy, at  different  seasons  of  the  yeur,  Mr.  White 
would  travel  on  business  and  remain  away  about 
four  weeks  on  each  trip. 

To  my  knowledge,  for  over  a  year  previous  to 

438  mX  severing  my  relations,  Mrs.  White  would  con- 
sistently decline  from  time  to  time  to  greet  Mr. 
White  on  his  arrival  home.  There  were  argu- 
ments at  different  times  between  the  parties  and 
disagreements.  I  cannot  fix  the  dates.  From 
what  I  heard  of  the  disputes,  they  always  arose 
from  two  causes:  Mrs.  White  would  present  bills 
to  Mr.  White  and  Mr.  White  would  tell  her  that 
she  was  outrageously  extravagant  and  that  he 
could  not  afford  to  pay  hills  such  as  she  was 
presenting  and  that  she  must  discontinue  incurr- 
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ing  such  large  expenses.  This  would  lie  followed 
by  a  show  of  temper  on  her  part  and  she  would 
use  bad  language,  in  fact,  vile  language  at  times 
in  addressing  him.  T  have  often  heard  her  curse 
at  him  in  the  first  instance,  and  set  about  to 
quarrel  with  him.  Many,  if  not  most  of  the  dis- 
agreements, from  what  I  heard  take  place,  arose 
because  of  the  fact  that  Mr.  White  was  insisting 
that  she  discontinue  her  association  with  women 
of  whom  he  did  not  approve.  I  have  heard  him 
on  many  occasions  state  to  her  that  he  absolutely 
objected  and  forbade  her  going  to  a  modiste  shop 
known  as  Hat  tie  Carnegie,  situated  at  Stith  Stiect 
and  Broadway  and  that  he  objected  to  her  asso- 
ciating with  the  employees  and  sitting  about  the 
place  and  that  he  also  objected  to  the  child  being 
taken  on  Wednesday  afternoons,  when  I  would 
have  the  afternoon  off  and  Mrs.  White  would 
have  charge  of  the  child.  T  never  heard  in  my  two 
years  In  the  family  Mr.  White  ever  call  Mrs. 
White  a  vile  name. 

My  attention  has  been  called  to  a  statement  in 
Mrs.  White's  affidavit  to  the  effect  that  he  struck 
Mrs.  White  on  the  24th  day  of  February,  1023. 
T  was  at  the  home  that  morning.  I  heard  a  dis- 
pute taking  place  between  the  parties.  They  were 
talking  very  loudly.  1  heard  Mr.  White  say  to 
Mrs.  White:  "No  woman  can  call  me  (using  a 
very  vile  term)".  I  did  not  see  Mr.  White  strike 
her.    Mr.  White  immediately  left  the  house. 

Sometime  after  Mr.  White  left,  Mrs.  White  her- 
self called  a  doctor.  The  doctor  came  and  re- 
mained with  her  some  time.    He  did  not  bandage 
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her  face  at  all ;  she  wore  no  bandages  or  plaster 
(luring  the  day  find  T  saw  no  blood,  though  Mrs. 
White  complained  that  her  ear  hurt  her.  They 
were  in  their  bedroom  and  I  did  not  see  what  took 
place.  The  doctor  did  not  call  again.  Mr.  White 
returned  home  that  evening  and  remained  at 
home  and  the  next  day  until  he  left  on  his  busi- 
ness trip,  which  was  a  Sunday  afternoon,  Febru- 
ary 25th,  which  business  trip  I  knew  from  con- 

443  versa t ion  that  I  had  heard  he  had  been  preparing 
to  take  befoie  the  occurrence  on  February  24th. 
His  trunks  had  been  packed  a  (lay  or  so  befoie 
and  sent  away. 

I  recall  the  occasion  of  Mr.  and  Mrs.  White 
sailing  for  Europe  in  the  month  of  April,  1022. 
The  night  before  their  sailing,  Mr.  White  cam? 
home  and  stated  to  Mrs.  White,  in  my  hearing, 
that  she  had  greatly  humiliated  him  by  not  at- 
tending the  luncheon  that  had  been  given  by  the 
employees  of  Mori  is  White  to  him  that  day  as  a 
farewell   luncheon.     A  violent  fpiarrel  did  not 

444  ensue.  There  was  no  quarrel  other  than  that  Mrs. 
White  insisted  that  irrespective  of  her  having 
failed  to  appear  at  the  luncheon,  she  was  going  to 
accompany  Mr.  White  on  his  trip,  and  she  did. 
I  heard  no  statement  of  Mr.  White  to  Mrs.  White 
that  he  was  going  to  tike  another  woman  to 
Europe  with  him. 

On  innumerable  occasions  I  have  heard  Mr. 
White  invite  Mrs.  White  to  accompany  him  to  a 
moving  picture  performance  or  to  the  theatre  and 
T  have  heard  her  reply  to  him:    "I  don't  want  to 


Digitized  by  Google 


140 


Affidavit  of  Nancy  Belchor,  I'ea<1  on  Behalf  of 
Defendant  in  Opposition  to  Motion. 

be  bothered.  T  won't  go  with  you";  this  at  times 
when  there  had  been  no  previous  discussion  or 
dispute  hot  worn  them  and  when,  apparently,  their 
relations  were  entirely  amiable  and  she  would 
irritate  and  annoy  Mr.  White  with  remarks  of 
such  general  description. 

On  many  occasions,  in  perfectly  good  part  and 
in  the  most  affable  manner.  Mr.  While  would  ie- 
quest  of  Mrs-.  White  to  accompany  him  to  places, 
which,  I  do  not  recall,  and  she  would  consistently 
absolutely  refuse  so  to  do.  always  taking  abso- 
lutely the  opposite  of  anything  that  was  re- 
quested by  him. 

I  have  heard  her  on  ninny  occasions  assert  to 
him:  UT  will  do  as  1  phase  and  associate  with 
whom  I  please,  irrespective  of  your  wishes  in  the 
matter.  You  have  no  right  to  tell  me  with  whom 
T  am  to  associate." 

In  December  of  1922,  of  a  Sunday  evening,  I 
recall  Mr.  White  requesting  Mrs.  White  to  accom- 
pany him  to  dinner  and  she  declined  so  to  do  and 
slated  that  she  w<»s  going  to  go  to  dinner  with  a 
lady  by  the  name  of  TTattie  Carnegie  at  the  hit- 
ter's home.  Mr.  White  always  objected  to  any 
association  on  the  part  of  Mrs.  White  with  this 
lady.  Mrs.  White  thereupon  left  the  house  with- 
out him. 

On  New  Year's  Eve  of  the  year  1923  I  heard 
Mrs.  White  s  iv  to  Mr.  White  "You  will  either  go 
with  me  to  the  Sixly  Club  or  I  will  not  go  out". 
I  heard  Mr.  White  say  that  he  did  not  desire  to 
meet  the  people  with  whom  he  knew  the  appoint- 
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448  Affidavit  of  Nancy  Belcher,  Head  on  Behalf  of 

Defendant  in  Opposition  to  Motion. 

ment  hud  been  made  by  Mrs.  White  and  lire. 
White  did  not  accompany  Mr.  White  on  that 
evening,  Mrs.  White  leaving  alone. 

I  have  made  the  foregoing  statements  at  the 
request  of  Mr.  White,  having  accompanied  him 
to  his  attorney's  office.  I  declined,  as  I  have 
stated,  to  accompany  Mrs.  White  to  her  attor- 
ney's office  in  her  behalf  in  this  matter. 

449  Nancy  Relcher. 

Sworn  to  before  me  this 
30th  day  of  March,  1023. 
Mack  Frank, 
Notary  Public,  Bronx  Co. 
Cert,  filed  N.  Y.  Co.,  No.  449. 
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Affidavit  of  Hazel  Barnett,  Read  on  451 
Behalf  of  Defendant,  in  Opposi- 
tion to  Motion. 

SUPREME  COURT, 

New  Yokk  County. 


Sally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 


County  ok  New  York,  J 
City  ok  New  York.  \ 

HAZEL  Harnett,  being  duly  sworn,  deposes  and 
says : 

I  reside  at  450  Riverside  Drive,  in  the  Borough 
of  Manhattan,  City  of  New  York. 

I  am  well  acquainted  with  the  parties  to  this 
action. 

On  the  23rd  day  of  March,  1023.  at  the  sug- 
gestion and  instigation  of  the  plaintiff  herein,  I 
attended  at  the  office  of  her  attorney  with  her  and 
Mrs.  fbelen  Alexander  and  there  Ave  were  ail 
interviewed.  Mrs.  White  did  practically  all  the 
talking  and  Mrs.  Alexander  and  I  listened.  There 
were  two  attorneys  present;  their  names  I  do  not 
recoil.  After  an  interview  of  considerable  length, 
papers  were  prepared  and  we  waited  about  an 
hour  and  then  a  paper  was  presented  to  me.  I 
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454  Affidavit  of  Hazel  Burnett,  Read  on  Behalf  of 

Defendant  in  Opposition  to  Motion. 

was  asked  to  sign  it  and  I  did  so,  but  I  did  not 
read  it.  Mrs.  Alexander  did  likewise.  We  then 
all  left  the  attorney's  office. 

The  next  day  I  was  called  on  the  telephone  by 
Mr.  White,  the  defendant  in  this  action,  and  he 
asked  me  if  I  knew  what  I  had  sworn  to  and  I 
informed  hiin  that  I  did  not  read  the  paper. 
Later  on,  on  the  same  day,  the  contents  of  the 
paper  were  read  to  me  by  Mr.  White  in  the 

455  presence  of  Mr.  and  Mrs.  Alexander  and  then, 
for  the  first  time,  I  realized  that  I  had  sworn  to  a 
statement  of  facts  and  occurrences  as  they  had 
been  detailed  by  Mrs.  White  to  which  I  did  not 
agree. 

The  affidavit  made  by  me  on  the  23rd  day  of 
March,  l<r_\'i.  at  the  office  of  Mrs.  White's  attor- 
ney is  the  first  affidavit  T  ever  made  in  my  life, 
and  this  is  the  second. 

I  do  not  mean  even  to  insinuate  that  the  attor- 
ney was  in  any  way  responsible  for  the  error. 
I  believe  that  perhaps  he  took  it  for  granted  that 

456  1  concurred  in  what  Mis.  White  had  said,  prob- 
ably because  I  did  not  take  part  in  the  conversa- 
tion because  T  did  not  realize  that  I  was  to  be 
asked  to  swear  to  all  she  said. 

Since  that  time,  at  Mr.  White's  suggestion,  I 
attended  with  Mr.  and  Mrs.  Alexander  on  one 
occasion  and  with  my  husband  and  Mrs.  Alexan- 
der and  my  husband's  attorney  at  the  office  of 
the  attorney  for  Mr.  White.  Our  purpose  in  so 
doing  was  to  correct  the  errors  that  had  been 
made  in  the  affidavit  which  I  swore  to  at  the 
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Affidavit  of  Tftterl  Burnett,  /'rod  on  Behalf  of 
Defendant  in  Opptmtion  to  Motion. 

office   of  Mm   White's  attorney   on   March  2.1, 

In  so  far  as  this  affidavit  differs  in  the  recital 
of  facts  to  the  one  sworn  to  by  inc  on  the  2.1nl 
of  March,  1!>2X,  tin  said  affidavit  is  incorrect, 
probably  the  result  of  preparing  it  on  the  basis 
of  what  Mrs.  White  said  and  not  on  what  I  said, 
and  due  to  my  inexperience  and  oversight,  I 
signed  it  without  reading  it.  I  have  carefully 
read  this  affidavit  and  I  know  its  contents  in  de- 
tail and  it  is  absolutely  correct  and  made  by  me, 
as  1  have  hei einabove  stated,  after  conference  be- 
tween Mr.  While's  attorney,  my  husband's  attor- 
ney, my  husband  and  myself,  and  Mr.  and  Mrs. 
Alexander. 

As  to  the  occui r< nee  at  the  Palais  Koyal  Res- 
taurant on  the  111  Li  hi  of  December  'M,  15)21.  The 
facts  are  that  we  pot  to  the  restaurant  shortly 
after  eleven  o'clock  on  that  night.  There  were 
six  of  us  in  the  party:  Mr.  ami  Mrs.  White,  Mr. 
and  Mry.  Alexander,  my  husband  and  myself. 
Between  that  hour  and  one  o'clock,  Mr.  White 
had  on  seve  ral  occasions  requested  Mrs.  White  to 
dance  with  him.  She  had  refused.  Mr.  White 
had  danced  with  me  that  evening  and  likewise 
with  Mrs.  Alexander.  After  Mr.  White  hail  re- 
quested Mrs.  White  se  veral  times  to  dance  ami 
she  had  refused  and  while  I  was  dancing  with 
Mr.  White,  a  Mr.  (llenby  invited  Mrs.  White  to 
dance  with  him.  She  did  so.  When  the  dame 
was  over,  we  all  returned  to  the  table.  I  heard 
Mr.  White  say  to  Mrs.  White  "How  is  it  you  ac- 
cept the  invitations  and  dance  with  other  gentle- 
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460     Affidavit  of  Hazel  Harnett,  Read  on  Behalf  of 
Defendant  in  Opposition,  to  Motion. 

men  when  you  have  refused  to  dance  with  me?" 
Mrs.  White  turned  upon  him  and  said  emphatic- 
ally and  nastily  "Don't  talk  to  me.  I  don't  want 
to  talk  to  you."  Immediately  after  she  said  this, 
lie  took  the  glass  he  had  in  his  hand  nnd  threw 
the  contents  of  the  glass  at  her  and  she  in  turn 
threw  the  contents  of  her  glass  at  him.  This 
occurred  between  twelve  and  one  o'clock  on  the 
morning  of  January  1st,  1022.    After  this  hap- 

401  pening,  Mr.  and  lira.  White  and  all  of  as  never- 
theless remained  together  until  about  three  A.  M., 
a  period  of  two  hours,  during  nil  of  which  time 
we  continued  dancing  and  the  whole  matter 
passed  over  and  was  forgotten,  and  shortly  after 
three  o'clock  in  the  morning  we  left  and  all  went 
home  together. 

As  to  the  incident  at  Deal  IJeach  in  August, 
1022:  My  attention  is  called  to  the  fact  that  in 
my  affidavit  I  swore  to  the  following:  On  this 
occasion  I  heard  the  defendant  accuse  the  plaintiff 
of  sending  money  to  a  man  whom  he  described  as 

462  a  "lounge  lizard"  and  that  he  had  gotten  a  line 
on  the  man,  that  he  frequented  the  Bits  Carlton 
Hotel,  had  an  account  at  the  Harriman  National 
Bank  and  created  the  impression  that  the  plain- 
tiff was  in  the  habit  of  sending  money  to  other 
men.  This  resulted  in  a  quarrel  and  the  use  by 
the  defendant  of  vile  language. 

The  foregoing  statement  contained  in  my  said 
affidavit  of  March  23rd,  1023,  is  not  true  and  I 
desire  to  withdraw  the  same. 

My  attention  has  also  been  called  that  in  said 
affidavit  I  swore  to  the  following: 
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Affidavit  of  /laze}  Harnett,  Read  on  Behalf  of 
Defendant  in  Opposition  to  Motion. 

"I  have  been  in  the  company  of  the  plain- 
tiff and  defendant  on  numerous  occasions  and 
invariably,  without  any  reason,  the  defend- 
ant would  humiliate  the  plaintiff  by  insinua- 
tions reflecting  upon  her  chastity  and 
morals. 

••The  defendant  also,  on  numerous  occa- 
sions, in  my  presence  accused  the  plaintiff 
of  associating  with  lewd  women  and  people 
of  unsavory  reputations,  and  his  entire  line 
of  conduct  showed  a  great  disrespect  to  the 
plaintiff  as  his  wife. 

"In  my  presence,  on  a  number  of  occasions, 
the  defendant  threatened  to  strike  the  plain- 
tiff and  invariably  on  such  occasions  he 
would  curse  and  swear  at  the  plaintiff  in 
language  not  fit  for  repetition." 

The  foregoing  above  quoted  paragraphs  as 
contained  in  my  said  affidavit  of  March  23rd, 
1023,  arc  untrue  and  I  desire  to  withdraw  the 
same.  In  explanation,  deponent  states  that,  she 
did  not  know  that  she  was  snbseribing  and  swear- 
ing to  a  paper  containing  such  statements. 

1  make  the  foregoing  letraction  and  withdrawal 
for  no  reason  in  the  world  except  in  the  interest 
of  truth  and  justice. 

Hazel  A.  Rarnktt. 

Sworn  to  before  me  this 
2nd  day  of  April,  192:1. 
Kosk  Landsman, 

Notary  Public,  Bronx  Co. 
Cert,  tiled  X.  Y.  Co. 
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466  Affidavit  of  Helen  Alexander,  Read 
on  Behalf  of  Defendant,  in  Oppo- 
sition to  Motion. 

SUPREME  COURT, 

New  York  COUNTY. 


Sally  White, 

Plaintiff, 

against 

467  Abraitam  White, 

Defendant. 


Cottnty  ok  New  York,  \ 
City  op  New  York.     \  : 

Helen  ALEXANDER,  being  duly  sworn,  deposes 
and  says: 

I  reside  at  858  Went  85th  Street,  in  the  Borough 
of  Manhattan,  City  of  New  Fork. 

I  am  well  acquainted  with  the  parties  to  this 

468  m'^on- 

On  the  23rd  day  of  March.  1923,  at  the  sug- 
gestion and  instigation  of  the  plaintiff  herein,  T 
attended  at  the  office  of  her  attorney  with  her  and 
Mrs.  Hazel  Harnett  and  there  we  wore  all  inter- 
viewed. Mrs.  White  did  practically  all  the  talk- 
ing and  Mrs.  Harnett  and  T  listened.  There  were 
two  attorneys  present;  their  names  T  do  not  re- 
call. After  an  interview  of  considerable  length, 
papers  were  prepared  and  we  waited  about  an 
hour  and  then  a  paper  was  presented  to  me.  T 
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Affidavit  of  Helen  Ale.tandcv,  Read  on  Behalf  of 
Defendant  in  O/ifxudtion  to  Motion. 

was  asked  to  sign  it  and  I  did  so,  hut  I  did  not 
read  it.  Mrs.  Bamett  did  likewise.  We  then  all 
left  the  attorney's  office. 

The  next  day  I  was  railed  on  the  telephone  by 
Mr.  White,  the  defendant  in  this  action,  and  he 
asked  me  if  I  knew  what  1  had  sworn  to  and  I 
informed  him  that  I  did  not  read  the  paper. 
Later  on,  on  the  same  diy,  the  contents  of  the 
paper  were  read  to  me  hy  Mr.  White  in  the 
presence  of  Mis.  Harnett  and  my  husband  and 
then,  for  the  first  time,  1  realised  (hat  I  had 
sworn  to  a  statement  of  facta  and  occurrences  as 
they  had  been  detailed  by  Mrs.  White  to  which  T 
did  not  agree. 

The  affidavit  made  by  me  on  the  23rd  day  of 
March.  1!)23,  at  the  office  of  Mrs.  Whites  attorney 
is  the  first  affidavit  I  ever  made  in  my  life,  and 
this  is  the  sect  nd. 

I  do  not  mean  even  to  insinuate  that  the  attor- 
ney was  in  any  way  responsible  for  the  error.  I 
l>elieve  that  perhaps  he  took  it  for  granted  that  I 
concurred  in  what  Mrs.  White  had  said,  probably 
because  I  did  not  take  part  in  the  conversation 
because  I  did  not  realize  that  I  was  to  he  asked 
to  swear  to  all  she  said. 

Since  that  time,  at  Mr.  White's  suggestion,  I 
attended  with  Mrs.  Harnett  and  my  husband  on 
one  occasion  and  with  Mr.  and  Mrs.  Harnett  and 
Mr.  Harnett's  attorney  at  the  office  of  the  attor- 
ney for  Mr.  White.  Our  purpose  in  so  doing  was 
to  correct  the  errors  that  had  been  made  in  the 
affidavit  which  I  swore  to  at  the  office  of  Mrs. 
White's  attorney  on  March  23,  1023. 
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472  Affidavit  of  Helen  Alexander,  Read  on  Behalf  of 

Defendant  in  Opimnitiou  to  Motion. 

In  so  far  ns  this  affidavit  differs  in  the  recital 
of  facta  to  the  one  sworn  to  by  me  on  the  23rd 
of  March,  1023,  the  said  affidavit  Is  incorrect, 
probably  the  lesnlt  of  preparing  it  on  the  basis 
of  what  Mrs.  White  said  and  not  on  what  I  said, 
and  due  to  my  inexperience  and  oversight  I  signed 
it  without  reading  it.  I  have  carefully  read  this 
affidavit  and  I  know  its  contents  in  detail  and  it 
is  absolutely  correct  and  made  by  ine  as  I  have 

473  hereinabove  stated  after  conference  between  Mr, 
White's  attorney  Mr.  Harnett's  attorney  my  hus- 
band and  myself  and  Mr.  and  Mrs.  Harnett. 

As  to  the  occurrence  at  tin  Palais  Royal  Res- 
taurant on  the  night  of  December  31  1921:  The 
facts  are  that  we  got  to  the  restaurant  shortly 
after  eleven  o'clock  on  that  night.  There  wo;  e 
six  of  us  in  the  party:  Mr.  and  Mrs.  White,  Mr. 
and  Mrs.  Harnett,  my  husband  and  myself.  Ue- 
tween  that  hour  and  one  o'clock,  Mr.  White  had 
on  several  occasions  requested  Mrs.  White  to 
dance  with  hi  in.    She  had  refused.    Mr.  White 

474  had  danced  with  me  that  evening  and  likewise 
with  Mrs.  Harnett.  After  Mr.  White  had  re- 
quested Mrs.  White  several  times  to  dance  and  she 
had  refused  and  while  Mrs.  Harnett  was  dancing 
with  Mr.  White,  a  Mr.  Glenby  invited  Mrs.  White 
to  dance  with  him.  She  did  so.  When  the  dance 
was  over,  we  all  returned  to  the  table.  I  heard 
Mr.  White  say  to  Mrs,  White  "How  is  it  you  ac- 
cept the  invitations  and  dance  with  other  gentle- 
men when  yon  have  refused  to  da  him-  with  me?" 
Mrs.  White  turned  upon  him  and  said  emphatic- 
ally and  nastily  "Don't  talk  to  me.  I  don't  want 
to  jfaiUt*  y+uJ.  »  ')yr.  ^m-U^iUe*. 
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Affidavit  of  Helm  Alexander,  Read  on  Behalf  of 
Defendant  in  0/>/>o*»7»o»  to  Motion. 

the  contents  of  the  jjhiss  ;it  her  ami  she  in  turn 
threw  the  contents  of  the  glass  at  him.  This  oc- 
curred between  twelve  and  one  o'clock  on  the 
morning  of  January  1st,  1022.  After  this  happening 
Mr.  and  Mis.  White  and  all  of  us  nevertheless  re- 
mained together  until  about  three  A.  M.,  a  period 
of  two  hours,  daring  all  of  which  time  wc  con- 
tinued dancing  and  the  whole  mutter  passed  over 
and  was  foi gotten,  and  shortly  after  three  o'clock 
in  the  morning  we  left  and  all  Avent  home 
together. 

As  Id  the  incident  at  Deal  Reach  in  August, 
11122:  My  attention  is  called  to  the  fact  that  in 
my  affidavit  I  swore  to  the  following:  On  this 
occasion  I  heard  the  defendant  accuse  the  plain- 
tiff of  Bending  money  to  a  man  whom  he  described 
as  a  "lounge  lizard"  and  that  he  had  gotten  a 
line  on  the  man,  that  he  freijuented  the  TJitz 
Carlton  Hotel,  had  an  account  at  the  Harriman 
National  Rank  and  created  the  impression  that 
the  plaintiff  was  in  the  habit  of  sending  money 
to  other  men.  This  resulted  in  a  quarrel  and  the 
use  by  the  defendant  of  vile  language. 

The  foregoing  statement  contained  in  my  said 
affidavit  of  March  23rd,  11123,  is  not  true  and  I 
desire  to  withdraw  tin  same. 

My  attention  has  also  been  called  that  in  said 
affidavit  I  swore  to  tin  following: 

"I  have  beea  in  the  company  of  the  plain- 
tiff and  defendant  on  numerous  occasions  and 
invariably,  without  any  reason,  the  defendant 
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478  Affidavit  of  Helen  Alexander,  Head  on  Behalf  of 

Defendant  in  Opposition  to  Motion. 

would  humiliate  the  plaintiff  by  insinuating 
and  reflecting  upon  hei  chastity  and  morals. 

"The  defendant  also,  on  numerous  occa- 
sions, in  my  presence  accused  the  plaint i IT 
of  associating  with  lewd  women  and  people 
of  unsavory  reputations,  and  his  entire  line 
of  conduct  showed  a  ureal  disrespect  to  the 
plaintiff  as  his  wife. 

"In  my  presence,  on  a  number  of  occasions. 

479  the  defendant  threatened  to  strike  the  plain- 
tiff and  Invariably  on  such  occasions  he 
would  curse  and  swear  at  the  plaintiff  in 
language  not  tit  for  lepetition." 

The  foregoing  above  quotrd  paragraphs  as  con- 
tained in  my  said  affidavit  of  March  23rd,  1023. 
are  untrue  and  I  desire  to  withdraw  the  same. 
In  explanation,  deponent  states  that  she  did  not 
know  that  she  was  subscribing  and  swearing  to  a 
paper  containing  such  statements. 

1  make  the  foregoing  retraction  and  with- 
4^()  diawal  for  no  reason  in  the  world  except  in  the 
interest  of  truth  ami  justice. 

Helen  c.  Alexander. 

Sworn  to  before  me  this 
2nd  day  of  April,  1!)23. 
Rose  Landsman, 
Notary  Public,  Bronx  Co. 
Cert,  filed  in  X.  Y.  Co. 
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Answering    Affidavit    of    Abraham  481 
White,   Read   on   Behalf   of  De- 
fendant, in  Opposition  to  Motion. 

RTTREME  POFTCT, 
New  York  ('oi  nty. 


Sally  White, 

Plaintiff, 


against 

Abraham  White,  \  482 

Defendant. 


S(:it(    at  Xcw   York,  \ 
Cc  m'y  t.':  New  York, 

Abraham  White,  being  duly  sworn,  deposes 
and  says: 

I  have  read  the  affidavit  of  Sally  While,  veri- 
fied the  9th  day  of  April,  1023,  submitted  as 
an  affidavit  in  reply  upon  the  motion  for  ali- 
mony and  counsel  fee.  I  do  not  undertake  cate- 
gorically to  deny  each  and  every  statement  there- 
in contained  for  the  reason  that  in  my  affidavit 
in  opposition  to  the  motion,  I  have  made  abso- 
lute denials  of  most  of  the  matters  therein  con- 
tained so  far  as  they  have  reference  to  this  pro- 
ceeding. T  shall  confine  this  affidavit  to  the 
new  matter  therein  contained. 

It  is  first  suggested  that  a  financial  statement 
made  by  me  to  the  East  River  National  Hank 
in  September,  1019,  indicates  that  I  have  an  in- 
terest in  the  firm  of  Morris  White.     T  submit 
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484  Ansiccriiuj  Affidavit  of  Abraham  White,  Read  on 

Behalf  of  Defendant,  in  Opposition  to  Motion. 

herewith  a  photostatic  copy  of  said  statement 
to  said  banking  institution.  It  was  made  at  a 
time  when  I  was  seeking  eredit,  when  I  borrowed 
$10,000  on  behalf  of  the  White  Johnson  Com- 
pany, which  was  a  building  operation  that  I 
was  undertaking  for  the  put  pose  c;f  profit.  Irv- 
ing Feldman  had  absolutely  no  interest  in  the 
company  except  that  he  owned  one  share  to 
qualify  him.     In  said  financial  statement  the 

485  Court  will  see  that  I  referred  to  interest  in 
business  of  Morris  White  $30,000.  Said  state- 
ment had  reference  to  the  fact  that  at  about 
thai  time  the  business  was  indebted  to  me  in 
said  sum  for  commissions  earned  and  then  ow- 
ing. At  that  time  my  brother  owned  and  still 
owns  the  business,  which  then  was  worth  at 
least  a  quarter  of  a  million  dollars.  The  Court 
will  see  that  the  other  assets  referred  to  are 
Life  Insurance,  $5,000;  my  ownership  of  furni- 
ture of  115,000,  and  the  remaining  interest  was 
the  valuation  that  I  placed  on  my  stock  in  the 

4<sg  White  .Johnson  Compiny  of  $23,000.  The  follow- 
ing year  I  mad;'  disposition  of  my  stock  in  the 
White  Johnson  Company  and  received  for  it 
a  note  of  $5000,  which  I  still  have  in  my  posses- 
sion and  which  is  still  unpaid. 

The  suggestion  in  the  affidavit  that  in  June, 
1922,  a  separation  agreement  was  contemplated 
between  my  wife  and  myself  is  equally  false 
and  untrue.  There  was  a  conference  between 
my  attorneys  and  her  attorneys  at  that  time. 
A  separation  agreement  was  not  mentioned.  My 
wife  had   driven   me  by   her  acts  and  conduct 
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to  a  point  well  nigh  desperation  when  she  ar- 
ranged a  conference.  She  was  making  every 
effort  to  go  to  a  particular  summer  resort,  I 
having  raised  strenuous  objections  to  her  so 
doing  and  she  insisting  that  if  I  persisted  in  my 
desire  to  have  her  go  to  the  same  resort  where 
my  brother  and  sister-in-law  were  going,  ahe 
would  abandon  me.  The  matter  was  adjusted 
by  my  agreeing  to  go  to  the  resort  where  she 
had  been  insisting  that  we  go.  My  love  and  438 
affection  for,  and  desire  to  be  with  the  child,  in 
a  gieat  measure  prompted  me  to  acquiesce. 

The  statement  that  immediately  thereafter  I 
offered  to  buy  her  a  diamond  Marquise  ring, 
which  she  declined,  is  absolutely  false  and  un- 
true. I  have  never  known  my  wife,  in  all  our 
married  life,  to  decline  anything  by  way  of  gift 
from  me.  The  fact  of  the  matter  is  that  on  num- 
berless occasions  she  would  incur  debts  against, 
my  positive  instructions  not  so  to  do  and  I  have 
been  compelled  to  pay  the  indebtedness. 

The  statement  that  T  exhibited  a  bill  of  my 
attorneys  to  her  in  connection  with  the  matter 
of  June,  1922.  of  $1,500  and  stated  that  I  had 
paid  SI. 000  and  that  it  was  reasonable  for  lay- 
ing down  the  law  to  my  wife  is  absolutely  false 
and  untrue.  I  never  showed  her  the  bill  and 
the  statement,  T  repeat,  is  false.  The  bill  as 
rendered  was  paid  without  deduction.  T  take 
il,  it  is  immaterial  what  the  amount  of  it  may 
have  been. 

The  statement  in  the  said  affidavit  that  Hat- 
tie  Carnegie  was  in  Europe  in  February,  102:?, 
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and  that  this  fact  demonstrates  the  falsity  of  my 
statement  that  at  said  time  we  hail  a  discussion 
concerning  her  is  specious.  I  do  not  know 
where  the  person  was  at  the  time.  I  do  know 
that  about  that  time,  and  on  many  other  occa- 
sions, I  have  insisted  that  my  wife  discontinue 
association  with  her  and  with  her  employees 
at  their  place  of  business,  as  well  as  discontinue 
her  association  with  certain  other  women  whose 

491  names  1  do  not  care  to  mention  and  make  public 
property.  That  the  said  person  runs  a  modiste 
establishment  is  beyond  question. 

The  statement  that  my  wife  and  myself  had 
repeatedly  dined  at  the  home  of  the  said  Hattie 
Carnegie  is  likewise  untrue.  There  were  two 
occasions  only  immediately  after  the  marriage 
of  the  said  person  when,  and  upon  the  insist- 
ence of  my  wife,  I  did  dine  at  their  home. 

I  call  the  Court's  attention  to  the  fact  that 
in  said  affidavit  my  wife  admits  that  she  does 
indulge  in  cigarette  smoking.  She  qualifies  it 
41)2  u'th  the  term  "moderate''.  What  may  or  may 
not  be  moderate  is  obviously  a  matter  of  opinion. 
T  insist  that  she  is  a  large  consumer  of  cigarettes 
over  my  objection  and  particularly  so  so  far  as 
she  indulges  in  smoking  in  the  presence  of  the 
child.  She  has,  nevertheless,  insisted  upon  her 
right  so  to  do  and  persisted  in  so  doing. 

T  also  call  to  the  Court's  attention  the  state- 
ment in  the  affidavit  that  my  wife  is  determined 
not  ever  again  to  live  with  me — doubtless  due 
to  her  inability  to  deport  herself  in  a  manner 
befitting  the  mother  of  a  young  ehild. 
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The  statement  in  the  said  affidavit  concerning 
my  relations  with  my  father  and  mother  are 
obviosiy  injected  with  an  ulterior  motive  and 
purpose,  and  certainly  can  play  no  part  in  the 
consideration  of  the  question  now  before  this 
Court.  I  cannot,  however,  permit  it  to  pass 
without  detailing  to  the  Court  the  exact  facts, 
since  the  statements  in  the  said  affidavit  of  my 
wife  are  absolutely  false  and  untrue  and  can  be 
so  demonstrated  to  a  very  large  extent  by  the  494 
book  entries  of  the  business  of  Morris  White. 

The  statement  that  my  father  is  in  the  employ 
of  the  firm  is  true.  He  is  so  engaged  and  em- 
ployed because  of  his  desire  to  spend  his  time 
at  the  business  in  some  occupation.  Instead  of 
receiving  a  salary  of  £7r>.  »  week,  he  is  bring 
paid  the  sum  of  #200.  a  week  and  has  been  paid 
the  said  sum  for  over  two  years  last  past,  not 
nt  all  because  the  money  is  earned,  but  l>ecause 
of  his  desire  to  be  employed  in  the  business  and 
the  desire  of  my  lu-other  to  see  that  he  is  amply 
compensated  so  that  he  may  satisfy  any  reason-  40,5 
able  desire  of  his  and  my  mother  and  an  un- 
married sister,  who  resides  with  them  and  who  is 
also  employer!  in  my  brother's  place  of  business. 

This  but  illustrates  the  very  loose  statements 
made  in  affidavit  form  by  my  wife  all  through 
this  affidavit  and  the  one  filed  in  support  of  the 
application.  Some  of  the  statements  at  least 
T  am  able  to  demonstrate  as  lieing  false  beyond 
peradvent are  of  question ;  this  is  one  of  them: 
There  are  many  others  that  T  have  denied  but 
can  do  no  more  than  mak:  denial  cf  them  because 
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of  their  untruth,  1  being  unable  by  any  written 
documents  or  book  entries  to  demonstrate  their 
absolute  falsity.  Likewise  is  it  false  that  T  have 
a  Japanese  valet  in  my  employ. 

I  shall  not  go  into  detail  regarding  the  owner- 
ship of  the  furniture.  That  matter  will  be  liti- 
gated in  another  action. 

I  call  the  Court's  attention  to  the  fact  that 
even  though  my  wife  swears  that  I  was  ready 

497  to  separate  from  her  in  June,  10:22,  and  discussed 
the  terms  of  a  separation  agreement,  1  thereafter, 
in  the  fall  of  1922  fitted  up  the  apartment,  and 
the  statement  made  that  I  gave  her  the  contents 
of  it  is  ridiculous  and  untrue,  for  many  of  the 
bills  have  not  yet  been  paid,  and  though  I  was 
perfectly  willing  to  fit  up  the  apartment  and 
borrowed  money  from  my  brother  for  that  pur- 
pose, as  T  have  heretofore  indicated,  my  wife 
nevertheless  spent  a  great  deal  of  money  over 
my  protest  and  has  run  me  absolutely  into  debt 
by  reason  thereof. 

498  While  it  is  true  that  I  might  have  discon- 
tinued many  of  her  charge  accounts  by  notices  to 
merchants  to  thflU  effect,  I  did  not  want  to  hu- 
miliate her  or  myself  by  taking  the  public  in  my 
confidence  to  thiPt-cxtent  of  making  a  public  dec- 
laration in  regard  to  my  wife's  extravagances  and 
purchases  in  large  amounts  from  merchants,  and 
I  endeavored  to  convince  her  that  it  was  wrong 
for  her  to  persist  against  my  objection  but  all 
to  no  avail.  However,  after  her  abandonment 
of  me   under   the   circumstances   heretofore  de- 
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tailed,  which  abandonment  took  place  in  March 
of  1923,  I,  as  a  matter  of  self -protection,  cloned 
the  accounts. 

ITer  statement  that  in  the  summer  of  1020  at 
Long  P>caeh  and  again  at  Deal  Beach  in  the 
summer  of  1021  I  lost  money  in  gambling  houses 
is  absolutely  false  and  untrue. 

Her  statement  in  regard  to  the  purchase  of 
underwear  being  in  replacement  of  certain  under- 
wear lost  on  the  European  trip  for  which  I  500 
collected  insurance  is  likewise  false  and  untrue. 
Tt  was  a  matter  of  more  than  a  year  ago  when 
she  lost  some  underwear  and  when  collection  of 
insurance  was  made.  The  purchase  to  which  I 
have  referred  is  a  recent  one,  at  or  about  the 
time  of  her  abandonment  of  me. 

The  statement  that  I  insisted  that  it  was  my 
desire  and  that  I  insisted  upon  her  spending 
money  at  the  place  of  business  of  TTattie  Carne- 
gie because  of  a  desire  that  she  he  the  best  dressed 
woman  in  New  York  is  untrue.  T  have  always 
done  my  very  best  to  maintain  my  wife  in  the  best  rjQf 
possible  manner  and  have,  to  the  very  best  of 
my  ability,  done  so.  The  difficulty  has  been 
that  she  quite  lost  her  balance  and  insisted  on 
living  on  a  basis  far  beyond  most  any  man's 
means.  Likewise  is  it  absolutely  untrue  that 
1  never  objected  to  any  of  her  purchases  but 
rather  encouraged  them. 

The  statement  in  the  affidavit  that  for  the 
purpose  of  evading  payment  of  my  entire  in- 
come tax  I,  in  1022,  sold  certain  stock  in  the 
Carlton  Terrace,  Incorporated,  is  absolutely  un- 
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true,  for  in  that  year,  an  appears  by  the  affidavit 
heretofore  filed  by  me,  T  paid  an  Income  Tax 
on  a  net  income  of  #40,000.  Tims  again  am  T 
able  to  demonstrate  ont  of  my  wife's  own  month 
by  the  affidavit  filed  by  her  the  absolute  loose- 
ness of  statement  of  fact  made  by  her  in  her 
affidavits. 

The  venomous  and  malicious  statement  made 
bv  mv  wife  that  T  have  dozens  of  times  stated 

503  that  T  hated  my  child  is  so  absolutely  shocking 
that  I  can  do  no  more  at  this  lime  than  meet 
it  with  the  statement  that  it  is  outrageous,  false 
and  untrue. 

The  statement  made  that  I  have  suggested  the 
placing  of  the  child  in  an  instituiton  is  equally 
false  and  untrue.  I  have  permitted  and  submit- 
ted to  the  extravagances  of  my  wife  and  her 
associations  with  women  folk  whom  1  believed 
to  he  objectionable  in  reputation  and  standing 
and  allowed  her  to  indulge  herself  in  her  habit 
of  smoking  and  have  not  heretofore  taken  de- 
50_j  finite  action  in  that  regard  purely,  solely  and 
only  because  of  my  love  for  my  offspring  and 
because  T  appreciated  to  some  extent  that  if  a 
separation  eusued  as  between  my  wife  and  my- 
self, I  would,  at  least  for  a  part  of  the  time, 
be  deprived  of  the  love  of  and  association  with 
my  child.  And  now,  to  have  to  deny  her  state- 
ments that  I  ever  stated  that  T  hated  the  child 
and  proclaim  my  love  for  her,  is  humiliating  in 
the  extreme. 

May  I  not  call  the  Court's  attention  to  the 
fact   that  the  statement  in  my  wife's  affidavit 
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that  my  peremptory  demand  that  she  associate 
with  the  wife  of  my  brother  has  been  the  cause 
of  friction  between  us  and  (hat  she  did,  much 
against  her  will  and  for  the  sake  of  peace  in  the 
family,  spend  time  with  her  although  she  is 
many  years  my  wife's  senior,  is  an  indication 
ideally  Of  what  I  have  stated  in  my  affidavit — 
that  my  wife  insisted  that  it  must  be  her  way 
or  not  at  all.  One  of  her  continuous  associates 
is  the  TTattie  Carnegie  to  whom  1  have  hereto-  500 
fore  referred  and  it  is  my  belief  that  the  latter 
person  is  many  years  the  senior  of  my  sister-in- 
law,  Lillian  White. 

IN  REGARD  TO  THE  AFFIDAVIT 
OF  IRVING  FFLDMAX: 


The  statement  in  the  affidavit  of  Irving  Feld- 
inan  that  he.  for  over  four  years  last  past,  has 
been  the  confidential  adviser  of  my  brother  and 
7iiyself  is  ridiculous  as  well  as  false  and  untrue. 
He  is  in  the  employ  of  my  brother  and  has  been 
paid  an  extravagant  salary  by  my  said  brother. 

The  statement  that  he  loaned  me  money  at 
different  times  and  particularly  the  sum  of  $2,500 
for  which  I  gave  him  antedated  checks  of  JR100 
each  is  equally  false  and  untrue.  I  remember 
the  occasion  of  my  giving  the  checks  in  question. 
They  were  to  be  used  by  him  to  pay  some  of  Ins 
debts  by  instalment  payments  of  $2.">.  each. 

Secondly,  In  December,  1020,  the  said  Irving 
Feldman  delivered  to  me  his  promissory  note 
on  the  sum  of  £.1,000  payable  on  March  1si  snc- 


r,07 


Digitized  by  Goog 


170 


508  Answering  Affidavit  of  Ahirdiam  White,  Read  on 

Behalf  of  Defendant,  in  Opposition  to  Motion. 

(•ceding,  which  note  I  still  have  in  my  possession 
and  which  still  remains  unpaid  and  I  am  about  to 
institute  a  suit  in  the  Supreme  Court  of  this 
State  and  County  to  recover  on  said  note,  the 
consideration  of  which  was  White  JohiUfOii  stock 
sold  by  me  to  him. 

As  I  have  hereinbefore  stated,  before  his  as- 
sociation with  my  brother,  which  took  place  nl 
or  about  the  time  of  my  marriage  to  his  sister, 

509  Irving  Feldman  was  practically  without  any 
funds  whatsoever  and  was  driving  a  laxicab  for 
a  living.  At  my  behest,  my  brother  employed 
him  and  any  moneys  that  be  has  since  acquired 
have  been  by  reason  of  such  employment  the  gra- 
titude for  all  of  which  has  been  the  filing  of  an 
affidavit  in  this  proceeding  practically  in  its 
entirety  false  and  untrue. 

I  never  admitted  to  the  said  Irving  Feldman 
that  I  assaulted  my  wife  on  the  24tb  day  of 
February,  1928  and  1  reiterate  with  all  the  em- 
pbasis  of  which  I  am  capable  that  neither  on 
51Q  that  date  nor  at  any  other  time  have  1  ever 
assaulted  my  wife. 

The  statement  that  in  the  Spring  of  1921,  on 
a  certain  Sunday  night  I  did  not  attend  with 
my  wife  at  the  theatre  but  gambled  all  night 
long  and  that  my  losses  exceeded  #3,500  on  the 
particular  night  in  question  is  absolutely  false 
and  untrue,  as  is  also  the  statement  that  I  lost 
on  one  occasion  in  February,  1921,  the  sum  of 
#5000,  or  that  I  ever  settled  a  gambling  debt  of 
#5,000  by  the  payment  of  #2,500  either  by  said 
Irving  Feldman  making  payment  in  my  behalf 
or  my  making  it  in  my  own  interest. 
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The  statement  that  in  1920,  1921  ami  1922 
1  lost  over  $30,000  on  the  races  is  absolutely 
false,  untrue  and  malicious  and  made  in  an 
effort  to  hurt  me  in  my  business  and  my  affairs. 

The  statement  that  I  offered  to  purchase  the 
contents  of  the  apartment  occupied  by  me  and 
my  wife  and  child  from  my  wife  for  the  sum 
of  $15,000  is  ludicrous  as  well  as  being  absolute- 
ly untrue.  How  it  is  possible  that  1  should 
have  o  lie  red  her  a  price  for  the  furniture  at  a  512 
time  when  most,  if  not  all  of  it  had  not  yet  been 
paid  for  by  myself  I  am  unable  to  perceive. 

IX  REGARD  TO  THE  AFFIDAVIT 
OF  RICHARD  O.  FRANK  EL : 

I  have  rend  the  affidavit  of  Richard  0.  Frankel 
filed  herein  and  I  call  the  attention  of  the  Court 
to  the  fact  that  though  the  affiant  is  careful  to 
state  that  he  was  overseas  with  the  American 
Army  in  1919,  he  has  carefully  omitted  to  state 
his  business.  He  has  likewise  stated  that  he  re- 
sides at  780  West  End  Avenue.  T  have  called 
on  the  telephone  the  persons  by  the  name  of 
Frankel  residing  at  said  place  and  have  talked 
with  them  and  they  have  stated  that  Richard 
O.  Frankel  was  their  son.  that  he  did  not  reside 
at  such  place  and  that  they  could  not  tell  me 
where  he  was  or  where  he  could  be  found. 

My  recollection  of  the  individual  who  makes 
said  affidavit  is  that  he  was  a  patron  at  the 
restaurant  known  as  Carlton  Terrace  which,  when 
my  brother  had  an  interest  therein,  T  had  occa- 
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sion  to  be  there  frequently.  The  statement  in 
said  affidavit  that  I  lost  to  him  in  any  one  game 
or  number  of  frames  of  dice  the  sum  of  .$5,001) 
is  absolutely  false  and  untrue,  as  well  as  is 
the  statement  that  there  was  settled  an  in- 
debtedness of  mine  of  $5,000  at  fifty  cents  on 
the  dollar  through  Irving  Feldman.  At  one 
time  Irving  Feldman  was  Manager  of  the  Carl- 
ton   Terrace   and   doubtless    on    very  friendly 

515  relations  with  the  individual  Richard  O.  Frankel 
and  at  the  behest  of  said  Feldman  T  have  no 
doubt  the  said  affidavit  is  made. 

The  statement  that  a  week  previous  to  my  los- 
ing to  the  said  individual  the  sum  of  #5,000  he 
lost  to  me  the  sum  of  $1,X00  is  equally  false  and 
untrue. 

The  statement  that  at  an  apartment  at  704 
West  End  Avenue  I  made  losses  that  ran  into 
thousands  of  dollars  is  absolutely  false  and 
untrue.  The  apartment  referred  to  was  one 
maintained  by  a  friend  of  the  said  Irving  Feldman 
5KJ  and  the  only  times  that  I  went  to  the  said  apart- 
ment, which  did  not  exceed  over  half  a  dozen 
during  n  period  of  over  two  years,  was  when 
I  went  in  the  company  of  Mr.  Feldman  or  when 
1  was  instructed  by  my  brother,  Morris  White, 
to  find  out  his  whereabouts  and  1  would,  in  an 
effort  to  advise  the  said  Irving  Feldman  that  he 
was  wanted  at  his  place  of  business  by  my  bro- 
ther, go  to  the  said  apartment  and  summon  him 

T  have  made  an  effort  since  the  service  of 
the  said  affidavit,  which  is  only  a  period  of  a 
day  ago,  to  locate  the  friend  of  Mr.  Feldman 
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who  lived  in  said  apart  incut,  but  lip  to  the  pre- 
sent writing  have  been  unable  so  to  do.  I 
know  that  there  were  at  a  time  difficulties  be- 
tween the  said  person  and  said  Trying  Feldman 
which  T,  in  his  behalf  settled,  and  I  believe  that 
I  will  Ultimately  learn  the  whereabouts  of  said 
person  and  be  able  to  procure  her  attendance 
at  the  trial. 


IN  REGARD  TO  THE  AFFIDAVIT 
OF  SARAH  COHEN: 

The  statement  contained  in  the  affidavit  of 
said  Sarah  Cohen  that  at  the  Roosevelt  Hospital 
on  the  afternoon  of  February  24th,  HY2'A  I 
stated  in  her  hearing  and  presence  to  her  son 
"Well,  I  let  Sally  have  it  good.  It  will  take 
her  a  long  time  to  get  over  that  licking,"  is 
false  and  untrue.  May  I  not  be  permitted  to 
call  the  Court's  attention  to  the  absolutely  ex- 
travagant statement?  Ts  it  to  be  believed  that, 
assuming  T  had  struck  my  wife,  that  T  would 
thereafter  attend  the  hospital  of  a  sick  cousin 
of  hers  and  there  brag  of  the  fact  that  I  had 
assaulted  her? 

TX  REGARD  TO  THE  AFFIDAVIT 
OF  MR.  EPSTEIN : 

My  attention  is  called  to  the  correspondence 
between  my  attorney  and  the  plaintiff's  attor- 
ney as  set  forth  in  said  affidavit.  After  the  re- 
ceipt of  the  letter  of  March  30th  from  the  plain- 
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520  Awncering  Affidavit  of  AlmtJuun  White,  Head  on 

Behalf  of  Defendant,  in  Opposition  to  Motion. 

tiff's  attorney,  in  my  presence  ami  hearing  Mr. 
Stern  called  them  on  the  telephone  and  stated 
that  I  would  be  ready  to  see  the  child  and  would 
call  at  the  Hotel  for  her  on  Sunday,  April  1st, 
the  letter  having  been  received  by  Mr.  Stern 
while  I  was  in  his  offiee  on  the  afternoon  of  March 
JSOth,  and  I  did  see  the  child  on  the  date  set. 
After  that  communications  were  had  and  my 
attorney  informed  me  that  my  wife  had  stated 

521  that  she  would  only  permit  me  to  see  the  child 
when  accompanied  by  her  nurse.  I  resented  the 
limitation  and  insisted  and  still  insist  that  I  he 
permitted  to  have  the  companionship  of  my  child 
for  a  limited  period  of  time  on  certain  days 
without  the  supervision  of  the  nurse,  the  child 
being  old  enough  for  me  to  take  her  about.  This 
her  attorney  stated  will  not  be  permitted  and 
thereafter  I  filed  a  petition  and  obtained  a  writ 
of  habeas  corpus  for  the  production  of  the  child 
so  that  adjudication  might  be  had  by  the  Court 
as  to  its  care  and  custody,  which  writ  is  re- 

522  turmible  before  the  Court  on  the  morning  of 
April  12th,  l!)2:i  and  I  am  informed  by  my  at- 
torney that  either  the  Judge  before  whom  it  is 
returnable  will  dispose  of  it  or  refer  the  matter 
to  the  Justice  who  has  heard  the  argument  on 
the  application  for  alimony  and  counsel  fee  for 
disposition,  and  thus  the  matter  as  to  the  care 
and  custody  of  the  ehild  at  this  time  rests. 

AS  TO  THE  AFFIDAVIT  OF  MARGARET 

nronES: 

I  have  read  the  affidavit  of  Margaret  Hughes 
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Answering  Affidavit  of  Morris  WJiitc,  Read  on  535 
Behalf  of  Defendant,  in  Opposition  to  Motion. 

have  never  been  numerous  conversations  on  this 
subject:  in  fact,  there  have  never  been  any. 

The  statement  in  the  affidavit  of  Irving  Fehl- 
nian  that  during  the  past  four  years  he  has  l>een 
my  confidential  adviser  is  well  nighi  ludicrous, 
as  well  as  being  absolutely  untrue.  He  has  been 
an  employee  of  mine — nothing  more  and  nothing 
less. 

The  said  Irving  Feldman  in  said  affidavit  has 
stated  that  in  addition  to  certain  profits  he  re-  536 
reives  a  salary  of  $15,000  per  annum.  The  state- 
ment that  in  said  company  known  as  the  Morris 
White  Holding  Company  he  has  any  interest  in 
the  profits  or  is  to  be  paid  certain  of  the  profits 
as  part  of  his  compensation  is  false  and  untrue. 
He  is  under  n  salary  of  $15,000  per  annum  and 
no  interest  beyond  that  fact. 

The  statement  in  bis  affidavit  that  in  Septem- 
ber, 1922,  I  trnnsferied  certain  stock  in  the 
Carl  ton-Terrace.  Incorporated,  a  corporation,  to 
Samuel  Feldman,  Irving  Feldman  and  Michael 
Rrenner,  if  it  is  into  nded  to  convey  the  impression  537 
that  the  transfer  was  a  dummy  transaction,  is 
absolutely  raise  and  untrue.  T  made  a  sale  of  my 
stock  in  said  corporation  to  said  parlies  and  they 
paid  for  it  on  the  terms  and  at  the  price  agreed 
upon,  which  was  part  cash  and  part  notes  and  it 
was  an  actual,  bona  tide  transaction. 

tfOBRIS  WlIITK. 

S\v:  Ml    to  l:t  ('«>!■<>   mO  this 

12th  day  of  April.  1923. 
Rose  Landsman, 
Notary  Public,  Bronx  County. 
Certificate  filed  X.  Y.  Co.  405. 
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538  Answering-  Affidavit  of  Lillian  White 

Read  on  Behalf  of  Defendant,  in 
Opposition  to  Motion. 

SUPREME  OOURT, 
XBW  York  County. 

Sally  Whitk.  J 
Plaint i IT,  / 

against  \ 

Abraham  White,  I 

539  Defendant,  1 

State  of  Xkw  York,  \  ..,  . 
County  ok  New  York.  \  ' 

Lillian  White,  being  duly  sworn,  deposes  and 

K'I'YS  : 

My  at  tuition  is  called  to  a  statement  in  the 
affidavit  (if  Irving  Feldrnan  that  he  has  had 
numerous  conversations  with  me  at  which  the 
domestic  difficulties  of  the  parties  to  the  above 
action  was  disrussed  and  that  T  have  expressed 
mv  sincere  svmpathv  for  the  plaintiff  and  stated 
*  that  there  was  no  excuse  in  the  world  for  the 
defendant  assaulting  the  plaintiff.  This  state- 
ment is  unqualifiedly  false  and  untrue.  Not  only 
have  there  not  been  numerous  conversations  to 
this  effect  hut  there  have  never  been  any. 

Lillian  White. 

Sworn  to  before  mo  this 
12th  day  of  April,  1023. 
Rose  Landsman, 

Notary  Public,  Bronx  Co. 
Certificate  filed  N.  Y.  Co.  405. 
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Summons. 

SUPREME  COURT  OF  THE  STATE  OF 
NEW  YORK. 

County  of  New  York. 


Saua-  White, 

Plaintiff,  /  Plaintiff 
designates 

against  >  Xew  York 

.  County  as  the 
ABRAHAM  WHITE  \  place  of  trial. 

Defendant. 


To  the  above  named  Defendant: 

You  Arc  Hereby  Rmnmonod  to  answer  the  com- 
plaint in  this  action,  and  to  serve  a  copy  of  your 
answer  or,  if  the  complaint  is  not  served  with  this 
summons,  to  serve  a  notice  of  appearance,  on  the 
Plaintiffs  Attorney  within  twenty  days  after  the 
Service  of  this  summons,  exclusive  of  the  day  of 
service;  and  in  case  of  your  failure  to  appear,  or 
answer,  judgment  will  be  taken  against  you  by 
default,  for  the  relief  demanded  in  the  complaint. 

Dated,  X.  Y.  March  lftth,  1028. 

Epstein  &  Brothers. 
Attorneys  for  Plaintiff, 
Office  and  Post  Office  Address, 

Xo.  2  Rector  Street, 

Xew  York  City. 
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NEW  YORK  SUPREME  COURT, 
New  York  County. 


545 


546 


Sally  White, 

Plaintiff, 

against 

Abraham  White, 

Defendant. 

Plaintiff,  by  Epstein  &  Brothers,  her  attorneys, 
complaining  of  the  defendant  above  named,  al- 
leges and  slates: 

I.  That  plaintiff  and  defendant  intermarried 
on  the  22nd  day  of  February,  1017,  at  the  City, 
County  and  State  of  New  York. 

II.  That  the  plaintiff  and  the  defendant  were 
at  the  time  of  the  commencement  of  this  action 
and  still  are  residents  of  the  City,  County  and 
State  of  New  York. 

III.  That  since  the  month  of  March,  1918,  the 
defendant  has  treated  the  plaintiff  in  a  cruel  and 
inhuman  manner  and  lias  repeatedly  committed 
acts  of  cruelty  and  violence  upon  defendant,  and 
in  particular  as  follnws: 

That  in  or  about  the  month  of  March,  1918,  at 
the  Borough  of  Bronx,  the  defendant,  without  any 
provocation,  struck  and  beat  the  defendant,  in- 
juring her  face;  that  during  the  year,  1921,  the 
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Complaint .  547 

defendant  again  without  any  provocation  as- 
saulted the  plaintiff  at  the  Momirte  Restaurant 
in  the  Cftj  of  New  York,  striking  her  in  the  face; 
that  on  December  31st,  1021,  at  the  Talais  Royal 
Restaurant  in  the  City  of  New  York,  Borough  of 
Manhattan,  in  the  presence  of  numerous  patrons 
of  said  restaurant,  the  defendant  threw  the  eon- 
tents  of  a  champaigne  glass  in  the  plaintiffs 
face;  that  on  the  10th  day  of  April,  1022,  at  500 
West  End  Avenue,  in  the  City  of  New  York,  the 
defendant  again  Avithout  any  provoeation.  struck  548 
and  beit  the  plaintiff  in  the  face  and  al>otit  her 
person;  that  in  May,  1022,  at  the  Savoy  Hotel, 
at  the  City  of  London,  England,  the  defendant 
without  any  provocation  struck  plaintiff  in  the 
Face;  that  defendant  again  without  any  provoca- 
tion in  the  month  of  June  1022,  at  500  West  End 
Avenue,  in  the  City  of  New  York,  struck  the  plain- 
tiff; that  on  the  3rd  day  of  February,  1023,  at  the 
Belnord  Apartments,  SOth  Street  and  Broadway, 
in  the  City  of  New  York,  the  defendant  again 
without  any  provoeation,  assaulted  and  beat  and 
struck  the  plaintill'  in  tin  fare,  throat  ami  chest;  549 
that  the  defendant  again  without  any  provoeation 
on  the  21th  day  of  February,  1023,  at  the  Bel- 
nortl  Apartments,  in  tin  City  of  New  Yoik, 
Borough  of  Manhattan,  assaulted,  struek  and  beat 
the  plaintiff  Beverely  injuring  her  face  and  ear. 
necessitating  services  of  a  physician. 

TY.  That  tlx1  defendant's  entire  course  of  con- 
duct towards  the  plaintiff,  with  rare  intervals, 
lias  been  for  a  long  period  so  uniformly  brutal 
and  abusive  as  to  have  undermined   plaint  ill's 
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550  Complaint. 

health,  and  as  a  result  thereof  plaintiff  has  lost 
approximately  twelve  (12)  pounds  in  weight; 
that  the  defendant  has  been  constantly  in  the 
habit  of  applying  abusive  and  vile  epithets  to  her, 
of  threatening  her  with  violence  and  striking  and 
attempting  to  strike  her,  and  it  has,  by  reason 
of  the  premises,  become  unsafe  and  improper  for 
her  to  live  and  cohabit  with  the  defendant. 

V.  That  the  issue  of  the  said  marriage  is  one 
female^  child,  Elaine,  four  and  one-half  (4V*>) 
years  of  age. 

Wherefore,  plaintiff  demands  judgment  for  a 
separation  from  the  bed  and  board  of  the  de- 
fendant; that  reasonable  provision  l>e  made  for 
her  support  and  maintenance  and  for  the  educa- 
tion and  maintenance  of  their  child  out  of  the 
defendant's  properly;  and  that  the  plaintiff  have 
such  other  and  further  relief  as  may  be  just, 
with  the  costs  of  this  action. 


552 


EPSTEIN  &  Brothers, 
Attorneys  for  Plaintiff, 
Office  ft  P.  O.  Address, 

2  Rector  Street, 
Borough  of  Manhattan, 

City  of  New  York. 
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Complaint.  553 

VERIFICATION. 

State  of  Xkw  York,  \ 
County  or  New  York,  j  NS"  * 

Sally  White,  being  duly  sworn,  deposes  and 
says  that,  she  is  the  plaintiff  in  the  within  action; 
that  she  has  read  the  foregoing  complaint  and 
knows  the  contents  thereof;  that  the  same  is  true 
to  her  own  knowledge,  except  as  to  the  matters 
therein  stated  to  Ik*  alleged  on  information  ami  gg^ 
belief,  and  that  as  to  those  matters  she  believes 
it  to  be  true. 

Sally  White. 

Sworn  to  before  me  this 
10th  day  of  March,  1923. 
Anna  H.  Hoc; an, 

Notary  Public.  Kings  Co.,  No.  415. 
Cert,  filed  N.  Y.  Co.  No.  3. 
Kings  County  Keg.  No.  3082. 
N.  Y  Keg.  No.  3002. 

Cert,  filed  Nassau  Co.  dt)5 

Cert,  filed  Queens  Co. 

Term  expires  March  30,  1923. 
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SUPREME  COURT, 
Xkw  York  COUNTY. 


Sally  White, 

Plaintiff, 

against 

Anraiiam  White, 

Defendant. 


Defendant  above  named,  answering  1  ho  Com- 
plaint heroin, 

First.  Denies  each  and  every  allegation  con- 
tained  in  Paragraphs  "III"  and  "IV"  of  the  Com- 
plaint. 

Wherefore  Defendant  demands  judgment  that 
the  complaint  herein  be  dismissed  with  eosts  and 
that  the  custody,  care,  education  and  maintenance 
of  the  child  he  awarded  to  the  defendant  in  this 
action. 

Nathan  D.  Ktkrn, 
Attorney  for  Defendant, 
Office  &  P.  O.  Address, 

115  Broadway, 
Borough  of  Manhattan, 

New  York  Citv. 
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Answer.  559 

Verification. 

State  or  New  York,  \ 
for.vTY  of  New  York.  \  " 

Arraham  White.  being  duly  sworn,  deposes 
and  says: 

That  hi*  In  the  defendant  in  the  within  notion. 
That  ho  has  road  the  foregoing  answer  and  knows 
the  contents  thereof.  That  the  same  is  true  to  his 
own  knowledge  except  as  to  matters  therein  ggQ 
stated  to  he  alleged  upon  information  and  belief 
and  as  to  those  matters  he  believes  it  to  he  true. 

Arkaitam  White. 

Sworn  to  before  me  this 
2nd  day  of  April,  1A23. 
Miriam  Waterman, 
Commissioner  of  Deed*, 
City  of  New  York. 
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562   Opinion  of  Mr.  Justice  O'M alley,  at 

Special  Term. 

NEW  YORK  Sl'PRKME  COURT, 

New  York  Oofxtt, 


Bally  White 

Plaintiff, 

against 

Abraham  White, 
563  Defendant. 


564 


Plaintiff's  counsel  lias  askerl  for  Ml?  appoint- 
ment of  a  referee  to  take  proof  on  tlie  issues  pre- 
senter! by  the  moving  papers.  I  am  of  the  opinion 
that  a  reference  is  unnccessnry.  Alimony  at  the 
rate  of  $250  n  week,  payable  frrni  March  20,  1923, 
and  a  counsel  fee  of  $2,500,  payable  in  two  install- 
ments $1,500  within  ten  days  after  service  of  a 
copy  of  the  order  to  lie  entered  hereon  and  the 
balance  at  the  commencement  of  the  trial,  are 
allowed.  The  order  miy  contain  a  provision  per- 
mitting the  defendant  to  have  the  custody  of  the 
child  during  one  day  each  week,  the  conditions 
under  which  he  is  to  have  such  privilege  (o  he 
fixed  upon  the  settlement  of  the  order.  Settle 
order  on  notice. 
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Stipulation  Waiving-  Certification.  565 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  attorneys  for  the  respective  parties 
hereto  that  the  papers  as  hereinbefore  printed 
consist  of  true  and  correct  copies  of  the  Notice  of 
Appeal,  the  Order  appealed  from  and  all  the 
psipers  on  winch  the  Court  below  acted  in  making 
the  Order  appealed  from  and  tin-  whole  thereof 
now  on  tile  in  the  office  of  the  Clerk  of  New  York 
Comity. 

Certification  thereof  in  pursuance  of  Section 
GIG  of  the  Civil  Practice  Act  is  hereby  waived.  566 

Dated.  New  York.  May  21st.  V.)2'A. 

Kl'STEIX  &  liBOTIIEBM, 
Attorneys  for  Plaintiff-respondent. 

Nathan  D.  Stbbn, 
Attorney  for  Defendant-appellant. 
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To  be  argued  b\j 

Xatiian  D.  Stern. 


Appellate  Division — First  Department. 


Sally  White, 

Plaintiff- Respond  en  t . 

against 

Abraham  White, 

Defendant-Api»ellant. 


APPELLANT'S  BRIEF. 

Defendant  appeals  from  an  order  of  the  Special 
Term  (Mr.  .Justice  O'Malley  presiding)  awarding 
to  plaintiff  alimony  pendente  lite  at  the  rate  of 
|250  a  week  for  the  support  of  herself  and  child 
and  a  counsel  fee  of  $2,500  ( fol.  11). 

Facts. 

The  action  is  brought  by  the  wife  against  the 
husband  for  separation  upon  the  ground  of  cruel 
and  inhuman  treatment.  The  complaint  alleges 
that  the  parties  were  married  on  February  12,  1017. 
(fol.  545)  ;  that  the  issue  of  the  marriage  is  one 
female  child  of  the  age  of  four  and  one-half 
years  (fol.  551).  The  plaintiff  is  twenty-six  years 
of  age  and  the  defendant  twenty-eight  years  of 
age  (fol.  270 ). 


2 


The  <  ruelty  alleged,  as  stated  in  the  complaint 
(fols.  51<>-9)  may  be  summarized  as  follows. 

( 1  )  That  in  the  month  of  March,  1918,  at 
the  Borough  of  the  Bronx  (otherwise  time  and 
place  unspecified)  without  any  provocation, 
the  defendant  struck  and  heat  the  plaintiff, 
injuring  her  face. 

(2)  That  during  the  year  1921,  defendant 
assaulted  the  plaintiff  at  the  Montmarte 
Restaurant,  New  York  City,  striking  her  in 
the  face. 

(3)  That  on  the  31st  of  December,  1921, 
at  the  Palais  Royal  Restaurant,  New  York 
City,  the  defendant  threw  the  contents  of  a 
champagne  glass  in  the  plaintiff's  face. 

<  1 1  That  on  the  10th  of  April,  1922, 
at  500  West  End  Avenue,  New  York  City, 
the  defendant  struck  and  beat  the  plaintiff 
in  the  face  and  about  her  person. 

(5)  That  in  the  month  of  May,  1922, 
while  seated  in  the  dining  room  of  the  Savoy 
Hotel,  London,  England,  the  defendant  struck 
the  plaintiff  in  the  face. 

(<i)  That  in  the  month  of  June,  1922,  at 
500  West  End  Avenue,  New  York  City,  the 
defendant  struck  the  plaintiff. 

(7)  That  on  the  3rd  of  February,  1923,  at 
the  Uelnord  Apartments,  New  York  City,  the 
defendant  assaulted  and  beat  the  plaintiff, 
striking  her  in  the  face,  throat  and  chest. 

(8)  That  on  the  24th  of  February,  1923, 
at  the  same  place,  the  defendant  assaulted 
and  beat  the  plaintiff,  injuring  her  face  and 
ear. 

As  to  the  alleged  assault  (numbered  1),  no 
proof  whatever  is  submitted  in  the  affidavits 
other  than  the  plaintiffs  statement,  which  is  abso- 
lutely denied  by  the  defendant. 
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As  to  the  alleged  assault  at  the  Montmarte, 
Restaurant,  in  support  of  the  allegation  in  the 
complaint  only  the  plaintiffs  affidavit  is  sub- 
mitted. The  defendant  denies  the  assault. 
In  this  denial  he  is  corroborated  by  his  brother, 
the  brother's  wife  and  a  Mrs.  Belle  Friedman, 
a  friend  of  the  family,  all  of  whom  were 
members  of  the  party  on  the  occasion  in  question 
and  the  circumstances  and  the  conduct  of  the 
plaintiff  at  said  time  are  set  forth  in  detail. 
(Affidavit  of  Defendant,  fols.  281-284,  Affidavit 
of  Morris  White,  fol  373;  Affidavit  of  Lillian 
White,  fols.  399-401  ;  Affidavit  of  Mrs.  Belle  Fried- 
man, fols.  426-482). 

As  to  the  occurrence  at  the  Palais  Royal 
Res tu rant  on  New  Years  Eve,  December  31,  1921, 
plaintiff  submits  her  own  affidavit  and  in  cor- 
roboration the  affidavits  of  two  of  her  friends, 
one  Mrs.  Barnet,  the  other  Mis.  Alexander  (fols., 
94  and  104).  It  is  but  meet  at  this  time  to  call 
the  Court's  attention  to  the  fact  that  in  addition 
to  the  defendant's  explanation  of  the  occurrence, 
as  contained  in  his  affidavit  (fols.  285-287),  there 
is  presented  the  affidavits  of  Mrs.  Alexander  and 
Mrs.  Harnct  (fols.  4.12-457)  wherein  they  retract 
and  recant  practically  all  that  wsis  sworn  to  by 
them  in  their  affidavits  submitted  on  behalf  of  the 
plaintiff,  and  in  the  later  affidavits  then1  is  set 
forth  in  detail  the  circumstances  surrounding  the 
occurrence  at  the  Palais  Royal  which  make  quite 
a  different  picture  to  the  one  as  first  presented. 
The  plaintiff,  in  order  to  overcome  the  effect  of 
the  recanting  affidavits  of  these  parties,  submits 
the  affidavit  of  her  attorney  and  his  stenographer, 
in  contradiction  of  some  of  the  facts  stated  in 
the  recanting  affidavits,  and  in  the  attor- 
ney's affidavit  there  is  set   forth,  in  order  to 
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contradict  a  statement  made  in  the  recanting  affi- 
davit of  Mrs.  Alexander  that  the  two  affidavits 
sworn  to  by  her  were  the  only  affidavits  she  has 
ever  sworn  to,  a  deposition  taken  in  the  City 
Court  in  an  examination  in  supplementary  pro- 
ceedings of  Mrs.  Alexander — and  a  stipulation 
has  been  entered  into  permitting  the  submission 
upon  this  argument  of  the  said  deposition.  As- 
suming that  said  statement  as  contained  in  Mrs. 
Alexander's  affidavit  was  not  true,  it  but  demon- 
strates the  absolute  unreliability  of  any  of  the 
statements  made  by  Mrs.  Alexander,  and  thus 
destroys  absolutely  the  corroboration  of  the  plain- 
tiff as  set  forth  in  her  first  affidavit  of  the  occur- 
rence at  the  Palais  Royal  and  reinforces  the  posi- 
tion taken  by  the  defendant  that  there  is,  with 
these  affidavits  aside,  no  corroboration  of  the 
plaintiff's  version  as  to  this  occurrence. 

As  to  the  affidavit  of  the  plaintiff's  father  of 
an  assault  committed  by  defendant  upon  plaintiff 
and  occurring  in  his  presence  in  the  year  1020,  we 
call  the  Court's  attention  to  the  fact  that  the  com- 
plaint fails  to  set  forth  any  allegation  of  an  as- 
sault at  the  time  and  place  in  said  affidavit  of  the 
father  referred  to  and  since  affidavits  are  sub- 
mitted in  proof  and  support  of  the  allegations  of 
the  complaint,  this  affidavit  should  be  disregarded, 
upon  this  ground,  as  well  as  upon  the  ground  that 
it  is  of  little  probative  value  in  view  of  the  fan- 
tastic tale  then'  told  (fols.  120-121).  It  is  to  be 
believed  that  a  man  in  possession  of  his  senses 
would)  in  the  presence  of  the  father  of  his  wife, 
without  the  slightest  provocation — for  so  the  affi- 
davit states — arise  from  the  dinner  table  and 
strike  the  plaintiff  in  the  face? 

As  to  the  other  allegations  of  assaults,  there  is 
submitted  in  support'  thereof  solely  the  affidavit 
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of  the  plaintiff  and  that  of  her  sister  and  her 
brother.  A  table  quite  as  fantastic,  and  improbable 
as  that  sworn  to  by  the  father  is  told  and  sworn  to 
by  the  plaintiff,  her  sister  and  her  brother  in  the 
affidavits  submitted  by  them  in  plaintiff's  behalf. 
Plaintiff's  sister,  Kitty  Bienenzucht,  swears  that 
she  was  present  on  numerous  occasions  when  the 
defendant's  conduct  toward  the  plaintiff  was 
brutal,  and  his  disposition  quarrelsome  and 
that  she  was  present  when  the  defendant 
assaulted  the  plaintiff  on  the  10th  of  April,  1922, 
and  that  the  plaintiffs  affidavit  correctly  details 
what  then  occurred  ( fols.  111-117).  In  the  affi- 
davit of  this  sister,  much  other  matter  is  set 
forth,  such  as  the  alleged  conduct  of  the  de- 
fendant in  "hurling  epithets"  at  the  plaintiff, 
hut  since  the  complaint  does  not  set  forth  any  alle- 
gations in  this  regard,  we  take  it  that  these  por- 
tions of  the  affidavit  will  be,  as  they  should,  dis- 
regarded by  the  Court. 

The  affidavit  of  the  brother,  living  Fcldnian, 
was  submitted  below  as  an  affidavit  in 
reply  and  among  other  things  he  states  that  when 
he  was  present  at  the  home  of  the  parties  to  the 
action  on  the  14th  day  of  February,  102:5.  the 
defendant  entered  the  home,  became  abusive  in 
manner  toward  the  plaintiff  and  that  "defendant's 
indulgence  in  vile  language  was  the  cause  of 
breaking  up  a  card  game  of  friends  there  assem- 
bled" (fol.  107).  This  incident  is  not  alleged  or 
set  forth  in  the  complaint  and  therefore  should 
be  disregarded. 

There  is  also  submitted  an  affidavit  of  a 
physician,  Dr.  Ooldey,  he  states  that  on  the  24th 
day  of  February,  102.°>,  he  attended  the  plaintiff 
and  found  her  suffering  from  a  contusion  of  the 
left  ear  and  jaw  and  a  wound  in  the  inner  lobe 


of  the  left  ear,  her  ear  bleeding  and  that  she  was 
in  a  highly  nervous  condition  (fol.  D2).  It  is 
sought  to  be  claimed  by  the  plaintiff  that  the 
injuries  thus  set  forth  by  the  physician  in  his 
allklavit  were  the  result  of  an  assault  upon  plain- 
tiff by  the  defendant.  As  to  the  circumstances  of 
this  occurrence  there  is  submitted  the  affidavit  of 
the  defendant  he  denies  any  assault  (fols.  279" 
281 )  and  also  the  affidavit  of  Nancy  Belcher,  the 
governess  who  had  been  with  the  family  two  years 
(fols.  141-443). 

The  complaint  also  alleges  that  the  entire  course 
of  conduct  of  the  defendant  toward  the  plaintiff 
for  a  long  period  had  been  "uniformly  brutal  and 
abusive  and  has  undermined  her  health;  that 
the  defendant  has  been  constantly  in  the  habit 
of  applying  abusive  and  vile  epithets  to  plain- 
tiff and  threatening  her  with  violence'  (fols.  549- 
.150).  No  specifications,  however,  are  alleged  in 
the  complaint.  They  are  but  conclusions  stated 
in  the  most  general  terms  and  this  manner  of 
pleading  has  been  condemned  in  Do  Yule  vs.  I)c 
Vide,  18<>  App.  Div.  814.  Defendant  expressly  de- 
nies the  allegations. 

We  do  not  stop  to  further  analyze  the  general 
statements  and  conclusions  as  contained  in  the  affi- 
davits of  the  plaintiff.  Many  of  the  occurrences 
as  therein  detailed  we  submit  are  absolutely  in- 
credible, unworthy  of  belief  and  of  little  pro- 
bative value.  The  affidavits  do  set  forth  any 
number  of  squabbles  and  disagreements,  which, 
it  is  submitted,  clearly  afford  neither  basis  nor 
ground  for  a  separation,  and  since  this  conduct 
is  not  alleged  nor  specified  in  the  complaint  as 
acts  of  cruelty,  as  proper  pleading  requires  they 
should  have  heen  disregarded  by  the  Court  below. 
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Upon  an  analyzation  of  the  plaintiff's  affidavit 
as  to  the  particular  acts  of  assault,  we  find  the 
first  set  forth  to  have  taken  place  in  the  Spring 
of  1D18,  while  the  plaintiff  was  pregnant  with 
child,  plaintiff  says  the  defendant  struck  her  in 
the  face,  hut  Immediately  begged  to  be  forgiven, 
and  was  forgiven,  and  thereupon  the  parties 
proceeded  to  a  vacation  of  al>out  tAVo  weeks  at 
Lakewood,  New  Jersey  ;  that  immediately  upon 
the  return  of  the  parties  from  this  vacation  the 
defendant  continued  to  abuse  and  strike  the  plain- 
tiff (fols.  24-25)  ;  that  on  September  12,  1918,  the 
child  was  born  and  thereafter  defendant's  conduct 
continued  to  be  abusive.  No  facts  or  circum- 
stances, however,  are  set  forth — merely  the  con- 
elusions  are  stated. 

There  is  next  detailed  an  alleged  assault  in  the 
elevator  leading  to  the  Montmarte  Restaurant 
(fol.  2(i).  This  has  been  hereinbefore  referred  to 
and  on  the  defendant's  part  is  contradicted  by  the 
a th" davits  of  three  persons  in  addition  to  himself. 

The  ne\t  assault  recited  is  at  the  Palais  Royal 
Restaurant  on  New  Year's  Eve,  Decern  her  31, 
L921,  and  this,  if  the  affidavits  of  Mrs.  Barnet  and 
Mrs.  Alexander  are  to  be  disregarded  as  unworthy 
of  belief,  rests  upon  the  plaintiff's  statement  which 
the  defendant  denies. 

II  is  further  stated  that  on  the  day  before  the 
departure  of  the  parties  for  a  European  trip, — 
during  which  trip,  upon  the  plaintiff's  own  show- 
ing in  her  affidavit,  the  defendant  treated  her  in 
queenly  fashion — he  assaulted  the  plaintiff  and  the 
plaintiff's  sister  undertakes  to  corroborate  her. 
This  sister's  husband,  however,  who  was  present, 
has  submitted  liis  affidavit  on  behalf  of  the  de- 
fendant. The  husband  absolutely  contradicts  his 
wife's  statement  (fol.  420). 
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It  is  asserted  by  the  plaintiff  that  on  April  10th, 
1022,  one  day  prior  to  her  sailing  for  Europe  with 
defendant  she  had  been  invited  to  a  farewell  lunch* 
eon  given  by  the  employees  of  Morris  White  (who 
was  the  defendant's  employer)  to  the  defendant. 
She  admits  that  she  did  not  attend  this  luncheon, 
but  asserts  that  she  sought  to  apologize  to  both  the 
defendant  and  his  brother  for  not  so  doing,  and 
that  upon  the  evening  of  that  day,  when  the  de- 
fendant came  home,  he  gave  an  exhibition  of  ''vio- 
lent temper  in  his  tyrranical  mood  and  in  the 
presence  of  plaintiff's  sister",  Kitty  Bienenzucht, 
struck  her  a  violent  blow  in  the  face.  The  wife 
and  her  sister  are  contradicted  by  their  respective 
husbands.  Mitchel  K.  Bienenzucht's  affidavit  in 
contradiction  of  the  statement  of  his  wife  will  be 
found  at  fols.  420-421. 

The  following  day,  however,  plaintiff  admits 
the  parties  sailed  for  Europe.  While  in  Paris 
plaintiff  admits  the  defendant  consented  to  her 
purchase  of  wearing  apparel  to  the  extent  of 
#2,400  in  value,  but  she  asserts  that  at  the  time 
lite  defendant  granted  her  permission  so  i<>  <1<>, 
his  statement  was  "I  would  buy  clothes  for  any 
woman."  Is  it  to  be  believed  that  a  man  eon- 
senting  to  let  his  wife  thus  indulge  herself  would 
accompany  the  permission  with  any  such  com- 
ment? 

Plaintiffs  affidavit  then  recites  that  while  in 
Europe  the  defendant  was  extremely  inconsider- 
ate, though  in  almost  the  next  paragraph  of  the 
same  affidavit  plaintiff  expressly  admits  that  the 
parties  stopped  at  the  very  finest  hotels  in  Paris, 
France,  and  in  Frankfort,  Germany.  The  plain- 
tiff then  staes,  but  in  the  most  general  terms,  that 
she  "suffered  indescribable  mental  anguish  and 
was  constantly  subjected  to  the  abuse  and  humili- 
ation, and  that  while  in  Paris  the  defendant  sug- 
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gested  the  obtainment  of  a  divorce".  Both  of  these 
statements  are  absolutely  and  unequivocably  de- 
nied by  the  defendant.  But  again  we  ask:  Is  it 
to  be  believed  that  a  man  who  was  thus  enjoying 
a  vacation  with  his  wife  would  have  suggested  to 
her  a  divorce?  This  statement  is  quite  on  a 
par  with  another  statement  contained  in  the 
plaintiff's  affidavit  that  in  June,  1922,  the  de- 
fendant  stated  to  her  "without  any  cause  whatso- 
ever*' (this  form  of  expression  being  continuously 
used  throughout  the  affidavit)  "that  he  had  the 
goods  on  her",  and  was  going  to  get  a  divorce. 
It  may  be  within  the  realm  of  probability  that 
;i  man  who  has  evidence  of  his  wife's  adultery 
would  frankly  declare  the  fact  to  her  and  con- 
tinue to  live  with  her,  but  we  doubt  it. 

The  next  assault  is  alleged  to  have  taken  place 
at  the  Hotel  Savoy,  London,  in  May,  1922  (fol. 
41  ).  Again  we  have  a  fantastic  and  odd  tale  as  to 
the  occurrence.  It  is  said  that  while  the  parties  to 
the  action  were  in  the  restaurant  of  the  Savoy 
Hotel  in  the  City  of  London,  dining  with  a  Mr. 
Baer  (now  dead),  who  was  the  foreign  represen- 
tative of  the  defendant's  employer,  his  brother,  the 
defendant  struck  the  plaintiff  in  the  face.  "The 
cause  for  striking  me  was  that  while  asparagus 
was  being  served  I  remarked  that  I  remembered 
having  asparagus  at  Henri's  Restaurant  in  Long 
Island  and  in  my  opinion  the  asparagus  was  bet- 
ter than  served  at  the  Savoy  Hotel.  The  defend- 
ant immediately  inquired  with  whom  I  was  at 
Henri's.  I  resented  the  arrogant  manner  of  his 
inquiry.  The  result  was  he  struck  me".  The  de- 
fendant absolutely  denies  the  occurrence.  We 
submit  it  is  not  to  be  believed  that  a  man  in 
possession  of  his  senses,  in  the  presence  of  a 
practical  stranger,  the  foreign  representative  of 
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his  employer's  firm,  in  a  crowded  dining  room  such 
as  is  that  of  the  Savoy  Hotel  in  London,  would 
strike  his  wife  in  the  face  for  any  cause  much  the 
less  because  she  had  stated  as  her  opinion  that 
asparagus  was  better  at  Henri's,  Long  Island, 
than  in  London. 

Such  fanciful  assertions  as  the  foregoing,  are 
found  all  through  the  moving  affidavits;  another 
instance  we  find  wherein  it  is  stated  that  after 
the  alleged  assault  of  May  24th  defendant  called 
on  plaintiffs  cousin  ill  at  Roosevelt  Hospital  and 
boldly  declared  that  it  would  take  a  long  time 
for  plaintiff  to  get  over  "that  licking"  (fol.  321), 
we  submit  such  statements  are  entitled  to  little 
credence  and  are  of  little  in  fact  no  value. 

On  behalf  of  the  defendant  there  is  an  absolute 
and  a  complete  denial  of  each  and  every  of  the 
assaults  alleged  by  the  plaintiff.  The  circum- 
stances as  to  the  injury  to  the  plaintiff's  ear  are 
detailed  in  the  defendant's  affidavit  (fol.  279): 
lie  states  that  the  plaintiff,  on  the  occasion  in  ques- 
tion, called  him  a  vile  name,  that  thereupon  "ahe 
flew  at  him  in  a  rage  and  clawed  his  face  with 
her  finger  nails."  As  she  did  so,  he  pushed  her  to 
one  side,  she  fell  upon  the  bed  and  rolled  to  the 
iloor.  The  defendant  then  left  the  apartment.  He 
returned  home  that  evening,  saw  his  wife,  though 
he  did  not  speak  to  her.  Her  face  was  not  in- 
jured :  she  wore  no  bandages  or  planter  of  any 
kind  (fol.  280-281).  In  this  latter  statement  he 
is  absolutely  corroborated  by  the  governess  of 
the  daughter,  who  was  a  member  of  the  house- 
hold, she  states  that  she  heard  the  plaintiff  shout 
at  the  defendant  "using  a  very  vile  term.  I  did 
not  see  Mr.  White  strike  her  (fol.  441).  Some- 
time after  Mr.  White  left,  the  plaintiff  sent  for  a 
doctor  and  he  came,  but  he  did  not  bandage  the 
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plaintiff's  face  at  all.  She  wore  no  bandages  or 
plaster  and  I  saw  no  blood,  though  she  did  com- 
plain of  her  ear  hurting  her"  (fol.  442).  This 
witness  had  been  requested  by  the  plaintiff  to 
accompany  her  to  her  attorneys'  office  ;  she  refused 
so  to  do  and  resigned  her  position  (fol.  4.T7). 
Thereafter,  at  the  request  of  the  defendant,  she 
made  an  affidavit  as  to  her  knowledge  of  the 
occurrences  in  this  household  (fols.  434-449).  She 
was  a  part  of  the  household  and  had  occasion  to 
see  and  hear  what  took  place.  Briefly,  the  affi- 
davit states  the  following:  That  the  plaintiff 
"would  consistently  decline  from  time  to  time  to 
greet  Mr.  White  on  his  arrival  home.  There  were 
arguments  at  different  times  and  disagreements. 
I  cannot  fix  the  dates."  The  disputes,  as  she  heard 
them,  "always  arose  from  two  causes:  Mrs.  White 
»vould  present  bills  to  Mr.  White  and  Mr.  White 
would  tell  her  that  she  was  outrageously  extrava- 
gant and  that  he  could  not  afford  to  pay  bills 
such  as  she  was  presenting  and  that  she  must  dis- 
continue incurring  such  large  expenses  (fol.  4.'18). 
'•This  would  l>e  followed  by  a  show  of  temper  on 
the  part  of  the  plaintiff  and  the  use  of  b;id 
language  and  in  fact  vile  language''  .  .  .  "Mr. 
White  was  insisting  that  she  discontinue  her  asso- 
ciation with  women  of  whom  he  did  not  approve. 
1  have  heard  him  on  many  occasions  state  to  her 
that  he  absolutely  objected  and  forbade  her  going 
to  a  modiste  shop  known  as  Hattie  Carnegie,  situ- 
ated at  80th  Street  and  Broadway;  that  he  ob- 
jected to  her  associating  with  the  employees  and 
sitting  about  the  place  and  that  he  also  objected  to 
the  child  being  taken  there  on  Wednesday  after- 
noons" (fol.  440)  ...  I  never  heard  in  my 
two  years  in  the  family  Mr.  White  ever  call  Mrs. 
White  a  vile  name  (fol.  440)  .  .  .  T  have  heard 
her  on  many  occasions  assert  to  him  :    "1  will  do 
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as  T  please  and  associate  with  whom  I  please,  irre- 
spective of  your  wishes  in  the  matter  and  you  have 
no  right  to  tell  me  with  whom  I  am  to  associate'' 
(fol.  440). 

The  alleged  assaults  of  June,  1022,  and  Febru- 
ary 3,  102.3,  rest  upon  the  assertion  of  the  plain- 
riff  and  are  absolutely  denied  by  the  defendant. 

The  affidavit  of  Irving  Feldman,  plaintiff's 
brothel",  as  well  as  the  affidavit  of  the  plaintiff, 
likewise  sot  forth  in  the  most  extravagant  and 
improbable  manner  a  recital  of  money  earned  and 
squandered  and  gambled  by  the  defendant.  In 
opposition,  and  in  complete  refutation  we  have  the 
affidavits  of  the  defendant  (fols.  320-350).;  and 
the  affidavit  of  Julius  Lichtenstein,  auditor  and 
accountant  of  the  firm  of  Morris  White,  as  to 
the  defendant's  income  from  1018  to  1022  (fols. 
381-387). 

The  affidavits  in  behalf  of  defendant  demon- 
strate beyond  peradventure  of  question  that  there 
were  many  squabbles  and  much  bickering  in  the 
family  due  mainly  to  four  causes: 

(1)  Plaintiffs  extravagant  squandering  of 
money. 

(2)  Her  persistent  association  with  women 
to  whom  the  defendant  objected. 

(3)  Her  continual  indulgence  in  the  habit 
of  smoking  cigarettes,  particularly  in  the 
presence  of  the  child.  ( Plaintiff  admits  she 
smokes  cigarettes  which  privilege  defendant 
nought  to  deny  her:  fol.  144.) 

(4)  Her  use  of  both  inconsiderate  and  vile 
language  in  addressing  the  defendant  ami  her 
emphatic  statement  that  she  had  no  love  for 
her  husband,  the  defendant,  and  would  not 
make  any  effort  to  comply  with  his  requests. 
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Upon  this  state  of  facts  ami  a  showing  by  the 
accountant  that  from  1918  to  1922,  after  deducting 
losses  and  taxes,  defendant's  income  was  as  fol- 
lows : 

1918  $10,194. 

1919  $.18,442.33 

1920  $44,000.33 

1921  $42,001.76 

1922  $40,501.40 

(fol.  3S4),  the  Special  Term  nevertheless  awarded 
to  the  plaintiff  alimony  at  the  rate  of  $250  a  week 
or  $13,000  pp  annum,  about  32%%  of  the  plain- 
tiff's income  for  the  maintenance  of  herself  and 
the  child,  and  this  as  alimony  pendente  lite,  and 
a  counsel  fee  of  $2,500.00. 

As  part  of  the  defendant's  proof  was  his  state- 
ments, which  are  not  denied  by  plaintiff,  thai  he 
had  been  allowing  to  the  plaintiff  for  the  main- 
tenance of  the  home  and  for  the  purchase  of 
wearing  apparel  for  herself  and  the  child  tho 
sum  of  £200  a  week.  This  sum  the  defendant 
gave  to  the  plaintiff  each  week  when  in  New 
York  and  caused  his  firm  to  mail  a  check  to  the 
plain) iff  when  he  was  absent  on  his  business  trips: 
that  the  defendant  left  New  York  on  a  business  trip 
on  February  25.  1923,  and  there  was  remitted  fo  the 
plaintiff  $200  a  week  each  week  thereafter.  On 
March  10,  1923,  defendant  was  advised  by  his 
brother  by  telephone  message  to  Detroit,  Michigan, 
tha  the  plaintiff  had  removed  from  the  home  and 
had  completely  dismantled  it,  removing  its  entire 
contents  to  a  storage  warehouse,  the  plaintiff 
going  to  a  hotel  to  live,  this  without  notice  or 
warning  to  the  defendant,  and  it  appears  (Ex- 
hibit A  annexed  to  the  defendant's  affidavit,  folio 
3G2),  that  on  March  10,  1923,  the  firm  of  Morris 
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White  mailed  to  the  plaintiff  in  due  course  a  check 
in  the  sum  of  $200,  which  chink  was  returned  by 
the  postoflice  authorities  with  the  notice  stamped 
upon  the  face  of  the  envelope  "Moved.  Left  no 
address"  (Exhibit  B,  fol.  .'J(m).  Upon  receipt  of 
the  telephone  message  from  his  brother,  defendant 
immediately  returned  to  this  city,  learned  the 
whereabouts  of  the  plaintiff,  inquired  concerning 
his  child,  demanded  an  explanation  from  plaintiff 
for  the  breaking  up  of  the  home  and  the  removal  of 
the  property,  received  none,  and  thereupon  defend- 
ant commenced  an  action  to  replevin  the  contents 
of  the  apartment  which  had  been  removed  by  the 
plaintiff  that  he  has  re-established  the  home  and 
the  plaintiff  has  refused  to  join  him  there. 

Under  these  circumstances,  with  the  burden  of 
proof  resting  upon  the  plaintiff  and  every  pre- 
sumption of  innocence  in  favor  of  the  defendant, 
the  Special  Term  has  allowed  to  the  plaintiff  ali- 
mony out  of  all  proportion  to  defendant's  income. 
It  is  the  contention  of  defendant  that  plaintiff  was 
not  entitled  to  either  alimony  or  counsel  fees. 

POINTS. 
I. 

The  proof  submitted  in  behalf  of  the 
plaintiff  fails  to  establish  prima  fat-ie 
that  the  charges  in  the  complaint  jus- 
tify a  decree  of  separation  in  plaintiff's 
favor. 

Our  law  does  not  award  temporary  alimony 
and  counsel  fee  as  a  matter  of  course.  To  do  so 
would  have  disastrous  consequences.  The  law 
requires  that  a  wife  should  show  at  least  a 
prima  facie  case  supporting  the  probable  truth 
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of  her  complaint.  This  the  plaintiff  has  failed  to 
do.  Unless  what  we  believe  the  Court  will  find 
to  be  inherently  improbable  tales  are  to  rise  to 
rhe  dignity  of  proof. 

In  Conrad  vs.  Conrad,  123  App.  Div.  384,  the 
Appellate  Division  of  the  First  Department,  re- 
versing an  order  granting  alimony  and  counsel 
fee,  said: 

4,The  general  rule  is  that  where  a  wife  pre- 
sents a  prima  facie  case  in  an  action  for  sepa- 
ration and  divorce  and  there  is  reasonable 
ground  to  believe  that  she  will  Rucceed,  an 
order  providing  for  the  payment  of  alimony 
pendente  life  and  a  reasonable  counsel  fee  is 
proper.  Where,  by  her  express  allegations  of 
fact  she  has  shown  that  she  does  not  come 
within  any  of  the  statutory  classes  of  cases 
in  which  such  an  action  may  be  maintained 
in  the  courts  of  this  state,  she  cannot  be  said 
to  have  presented  a  prima  facie  case  and  fur- 
nished reasonable  ground  to  believe  that  she 
will  succeed." 

In  DeVide  vs.  DeVide  (186  App.  Div.  814),  the 
Appellate  Division  of  this  Department,  by  Mr. 
Justice  Merrell,  said: 

"The  law  is  well  settled  that  where  a  wife 
brings  an  action  for  a  separation,  before  she 
can  properly  be  granted  an  allowance  by  way 
of  alimony  and  counsel  fees,  it  must  appear 
that  she  has  reasonable  ground  for  bringing 
suit  and  that  there  is  a  reasonable  proba- 
bility that  she  will  succeed  in  maintaining 
her  action.  This  has  been  the  law  of  the 
state  for  many  years  and  the  courts  have 
quite  uniformly  insisted  as  a  pre  requisite  to 
granting  alimony  and  counsel  fees  to  a  com- 
plaining wife  in  an  action  for  separation  that 
the  facts  and  circumstances  presented  upon 
such  application  should,  with  a  reasonable  de- 
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gree  of  certainty,  point  to  a  successful  ter- 
mination of  the  litigation  in  favor  of  the 
wife"  (citing  cases,  among  which  is  Hey- 
man vs.  Heyman). 

In  Heyman  vs.  Heyman,  119  App.  Div.  182,  Mr. 
Justice  Clarke,  writing  the  opinion,  the  Appel- 
late Division  of  this  Department  said: 

"Where  a  wife  brings  an  action  for  separa- 
tion, in  order  to  entitle  her  to  an  order  for 
the  payment  of  alimony  she  must  present 
to  the  court  some  evidence  tending  to  show 
that  there  is  reasonable  ground  for  her  com- 
mencing the  action  and  that  there  is  reason- 
able probability  that  she  will  succeed  in  es- 
tablishing her  charges." 

Again,  in  DeYidc  vs.  DcVide  (supra),  Mr.  Jus- 
tice Merrell  said: 

"Notwithstanding  such  well  settled  rule  of 
practice  (referring  to  the  prerequisites  as  to 
proof  required  to  the  granting  of  a  motion 
for  alimony  pendente  lite  and  counsel  fee) 
(parentheses  ours)  there  seems  to  be  an  in- 
clination and  a  tendency  of  courts  to  regard 
with  favor  applications  for  alimony  and  coun- 
sel fees  for  the  benefit  of  and  upon  the  appli- 
cation of  the  wife  in  matrimonial  actions. 
Frequently,  almost  as  matter  of  course,  with- 
out regard  to  the  mcritoriousness  of  the 
wife's  position  in  the  litigation,  allowances 
are  made  to  the  wife  upon  the  mere  asking. 
Such  practice  is  to  be  condemned  and  an 
allowance  should  never  be  made  unless  it  ap- 
pears that  the  action  is  founded  upon  good 
cause  and  that  there  is  reasonable  ground 
to  believe  that  the  party  asking  the  allow- 
ance will  succeed  in  the  litigation. 

"To  my  mind,  the  pleadings  and  affidavits 
used  in  connection  with  the  application  in 
the  instant  case  not  only  fail  to  show  any 
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reasonable  ground  for  bringing  action  on  the 
wife's  part,  but  it  is  very  doubtful  if  she 
will  be  able  to  succeed  in  obtaining  the  relief 
which  she  seeks.  The  plaintiff's  complaint  is 
most  general  and  vague  in  its  allegations  of 
improper  conduct  on  the  part  of  the  defend- 
ant. The  complaint  consists  of  a  mass  of 
conclusions  that  the  defendant  has  treated 
the  plaintiff  during  their  married  life  in  a 
cruel  and  inhuman  manner  and  that  the  con- 
duct of  the  defendant  toward  the  plaintiff  is 
such  as  to  render  it  unsafe  and  improper  for 
the  plaintiff  to  cohabit  with  the  defendant. 
Plaintiff  alleges  and  reiterates  that  the  de- 
fendant, dining  their  married  life,  was  quar- 
relsome and  in  the  habit  of  constantly  using 
vile  and  indecent  language  toward  the  plain- 
tiff, but  the  nature  of  such  language  is  en- 
tirely withheld  by  any  allegations  of  the  com- 
plaint or  statements  of  the  affidavit  in  sup- 
port of  plaintiff's  application  for  alimony  and 
counsel  fee." 

In  UmbacJi  vs.  Umhtich.  183  App.  Div.  495,  Mr. 
Justice  Ulackmar,  writing  for  the  Appellate  Di- 
vision, Second  Department,  said: 

"Squabbles,  wordy  altercations,  unkind  and 
exasperating  or  even  insulting  words  used 
in  the  heat  of  passion,  fanned  by  bickerings, 
do  not  constitute  cruel  and  inhuman  treat- 
ment. Unfortunately  for  our  weak  nature, 
these  things  are  very  human.  Nor  do  these 
things  constitute  conduct  which  renders  it  un- 
safe or  improper  to  live  together.  Incompati- 
bility of  temper  is  not  a  cause  either  for  di- 
vorce or  sepaartion  under  our  law.  The  view 
of  this  court  on  this  subject,  Avhich  we  still 
entertain,  has  been  recently  set  forth  in  Dona- 
hue vs.  Donohue,  180  App.  Div.  561." 


In  Averett  vs.  Averett,  189  App.  Div.  250,  the 
Appellate  Division  of  the  First  Department  said: 
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'•There  is  sufficient  proof  to  show  that  the 
relations  between  the  parties  were  strained 
and  antagonistic,  causing  much  bitterness 
and  quarreling;  but  there  is  not  sufficient 
proof,  in  my  opinion,  to  justify  a  judgment 
of  separation  under  the  statute. 

"The  fact  that  incompatibility  exists,  that 
husband  and  wife  And  it  impossible  to  live 
in  harmony,  while  no  doubt  furnishing  justi- 
fiable reasons  as  between  themselves  for  sepa- 
rating-, does  not  meet  the  requirements  for  a 
judicial  separation  fixed  by  the  statute  and 
the  policy  of  the  state.  A  spouse  may  be 
unfit  to  live  with  as  such  because  of  habits, 
character  or  temperament,  but  unless  there 
is  cruel  and  inhuman  treatment  or  conduct 
that  would  render  it  unsafe  and  improper 
for  the  party  seeking  separation  to  cohabit 
with  the  defendant  or  abandonment  by  the 
latter  of  the  plaintiff,  or  where  the  wife  is 
plaintiff,  the  neglect  or  refusal  of  the  de- 
fendant to  provide  for  her,  the  Court  has 
no  power  to  decree  separation.  A  case  pre- 
sented may  establish  to  the  satisfaction  of 
the  Court  that  the  parties  will  continue  hide 
finitely  to  suffer  unhappiness  if  they  are  not 
allowed  to  separate;  but  no  relief  can  be  given 
unless  The  requirements  of  law  above  stated 
exist.  The  injured  party  must  suffer  the  con- 
sequences of  the  apparent  mistake  made  when 
the  marriage  took  place  in  not  discovering 
any  temperamental  defects  that  then  existed. 

"Plaintiff  testified  to  facts  which,  if  true, 
would  bring  the  case  within  the  statute,  but 
it  appears  (hat  not  only  is  her  testimony  con- 
tradicted by  the  defendant  and  uncorrobo- 
rated in  its  essential  details,  but  in  some  re- 
spects it  is  inherently  improbable.  *  *  * 
The  plaintiff  also  testified  that  in  the  year 
lUHi  defendant  struck  her  and  that  one  Clara 
Kosak  was  there  at  the  time;  but  the  latter 
was  not  called  as  a  witness.  A  governess  was 
in  the  employ  of  the  parties  at  the  same  time, 
and  while  she  testified  that  the  parties  were 
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not  friendly  and  used  angry  words  to  each 
toher,  she  also  said  she  never  saw  the  de- 
fendant strike  the  plaintiff.  The  witness  was 
unfriendly  to  defendant  because  of  a  dispute 
with  him. 

"Plaintiff  also  testified  that  defendant  ac- 
cused her  of  visiting  disorderly  houses  for 
purposes  of  prostitution,  hut  this  testimony 
is  likewise  uncorroborated.  *  *  *  Where 
the  entire  proof  rests  practically  upon  the 
testimony  of  the  wife,  it  will  be  deemed  suffi- 
cient where  the  defendant  partially  admits 
some  of  the  aeeusations,  but  in  the  instant 
case  the  defendant  denied  all  the  charges  of 
cruelty.  Furthermore,  as  already  pointed 
out,  the  plaintiff's  testimony  in  some  impor- 
tant details  is  negatived  by  the  failure  of  the 
persons  who  she  said  were  present  on  the 
occasions  to  corroborate  her.  This  tends  to 
discredit  her  entire  claim." 

The  latest  authoritative  case  we  have  l>een  able 
to  find  is  Pearson  vs.  Pearson,  2:50  X.  Y.,  where, 
at  page  US,  Mr.  Justice  Pound  said: 

<4The  test  of  cruel  and  inhuman  treatment, 
where  no  blows  are  struck,  or  threatened, 
should  be  applied  with  great  caution.  In- 
sulting and  angry  words  may  cause  discom- 
fort and  annoyance  but  their  natural  purpose 
and  effect  is  neither  to  injure  health  nor  to 
endanger  reason.  Incompatibility  of  temper 
is  no  ground  for  separation  in  New  York. 
The  misery  arising  out  of  domestic  quarrels 
does  mt£i  justify  a  termination  of  the  legal 
rights  and  duties  of  husband  and  wife.  For 
such  ills  the  patients  must  minister  unto 
themselves;  our  courts  of  justice  offer  no 
cure.  To  the  well  established  rule,  this  case 
presents  no  exception/' 

Thereupon  the  judgment  of  the  Appellate  Divi- 
sion reversing  the  Special  Term  awarding  a  de- 
cree in  favor  of  the  wife  was  affirmed. 
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The  rule  enunciated  by  the  precedents  cited 
demonstrate,  it  is  submitted,  that  the  plaintiff's 
probability  of  success  upon  the  allegations  of  the 
complaint  of  the  assaults  committed  by  the  de- 
fendant is  indeed  remote.  These  various  assaults 
as  alleged  in  the  complaint  to  have  been  com- 
mitted, so  far  as  the  affidavits  submitted  on  be- 
half of  the  plaintiff  go,  rest  upon  her  assertion 
solely,  except  that  the  plaintiff  is  corroborated  by 
her  father  as  to  an  alleged  assault  in  1020.  But 
the  complaint  contains  no  allegation  of  this  as- 
sault and  therefore  it  should  not  be  considered. 
Plaintiffs  sister  corroborates  her  as  to  the  April 
1022  assault;  but  the  husband  of  said  sister  abso- 
lutely denies  her  statement  of  the  fact.  When 
these  circumstances  are  considered,  and  in  addi- 
tion the  circumstance  that  the  parties  lived  to- 
gether many  months  thereafter  and  also  the  inher- 
ent improbability  of  the  fanciful  story  of  all  the 
occurrences  as  detailed  by  the  plaintiff,  it  is  hardly 
to  be  believed  that  the  plaintiff  at  the  close  of  her 
case  will  have  sustained  the  burden  of  proof  or 
that  there  is  reasonable  cause  to  believe  she  will 
succeed  in  the  action. 
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Provisional  alimony  should  be  lim- 
ited to  actual  needs  and  should  be 
smaller  in  proportionate  relation  to  the 
husband's  income  than  the  amount 
which  would  be  awarded  as  permanent 
alimony  upon  the  successful  culmina- 
tion of  the  action.  The  defendant  is 
entitled  to  the  presumption  of  inno- 
cence and  is  not  to  be  deprived  with- 
out a  trial  of  the  entire  management 
of  his  own  expenditures. 

Conklin  vs.  Conklin,  l!)fi  App.  Div.  (507; 
Gennond  vs.  Gennond,  4  Paige  042; 
Lawrence  vs.  Lawrence,  3  Paige,  at  page 
270; 

Gould  vs.  Gould,  01  Misc.  120. 

In  Conklin  vs.  Conklin  it  was  said: 

"We  are  of  the  opinion  that  the  question  of 
alimony  and  of  counsel  fees  and  disburse- 
ment* should  be  considered  from  the  stand- 
point that  the  issues  in  the  case  are  yet  to 
be  tried;  that  the  defendant  is  entitled  to  the 
presumption  of  innocence  rather  than  of  guilt. 
This  court  has  held  that  a  husband  or  wife 
was  justified  in  relying  upon  the  denial  of 
guilt  on  the  part  of  either  so  long  as  they 
were  not  in  possession  of  substantial  evidence 
<»r  guilt.  •  *  *  The  allowance  of  #200. 
per  week  for  the  support  and  maintenance  of 
the  wife  and  her  three  children,  none  of  them 
over  seven  years  of  age,  during  the  pendency 
of  the  action — during  the  time  that  it  is  being 
determined  whether  the  plaintiff  bus  a  right 
to  the  relief  which  she  seeks — would  seem  to 


be  ample  to  provide  for  these  incidental  ex- 
penses. The  defendant,  if  innocent,  has  a 
right  to  limit  his  family  expenditures  and  the 
court,  under  the  pleadings  as  they  stand,  has 
no  right  to  assume  the  guilt  of  the  defendant 
and  to  make  extravagant  provisions  for  coun- 
sel and  the  maintenance  of  the  plaintiff  and 
her  family.  The  court  should  not  be  nig- 
gardly, hut  neither  should  it  provide  for  lux- 
uries and  extravagances  at  this  stage  of  the 
proceedings.  What  may  he  an  entirely  proper 
allowance  after  the  trial  of  the  action  may 
he  wholly  unwarranted  during  the  pendency 
of  the  action.*' 

Tn  Gcrmond  vs.  Gcrmond  it  was  said: 

"As  a  general  rule,  to  guard  against  any 
abuse  of  the  privilege  of  the  wife  to  obtain 
a  temporary  support  pending  a  suit  for  a  di- 
vorce or  separation  and  to  prevent  the  bring- 
ing of  improper  suits  for  the  mere  purpose  of 
obtaining  a  support  during  a  protracted  liti- 
gation, the  temporary  alimony  must  be  lim- 
ited to  the  actual  wants  of  the  wife  until  the 
determination  of  the  suit  in  her  favor  estab- 
lishes the  fact  that  she  has  been  abused  and 
is  entitled  to  a  more  liberal  allowance." 

In  Lawrence  vs.  Lawrence  the  Court  said: 

-The  alimony  which  is  allowed  to  the  wife 
for  her  support  pending  the  suit  is  always 
allowed  in  a  much  smaller  proportion  than 
that  which  is  assigned  to  her  as  a  permanent 
provision,  after  she  has  established  the  fact 
of  such  misconduct  of  the  husband  as  to  en- 
title her  to  a  divorce  or  separation.  *  *  * 
The  reason  of  the  distinction  is  obvious.  It 
is  the  duty  of  the  Court  to  discourage  vexa- 
tious proceedings  against  the  husband,  and, 
as  far  as  possible,  to  prevent  the  indiscreet 
friends  of  the  wife  from  fomenting  family 
quarrels  by  holding  out  inducements  for  her 
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to  institute  a  suit  for  a  separation  upon  triv- 
ial or  insufficient  grounds.  The  husband  is 
presumed  to  be  innocent  until  the  contrary 
is  established.  *  *  *  The  court  should,  in 
the  evercise  of  a  sound  discretion,  interfere 
with  the  property  with  great  caution  and  deal 
it  out  to  the  wife  much  more  sparingly  than 
it  is  proper  to  do  after  the  termination  of 
the  suit." 

Tn  Gould  vs.  Qould  it  was  said  by  Mr.  Justice 
Biachoff : 

"In  the  present  case,  the  plaintiff  asserts  a 
certain  'station  in  life'  because  of  her  mar- 
riage to  a  man  of  great  wealth.  That  'sta- 
tion' has  been  exemplified  through  his  estab- 
lishing very  expensive  places  of  abode  *  *  * 
and  while  she  lived  with  her  husband  the 
plaintiff  participated  in  the  surroundings  of 
this  'station.'  The  continuance  of  this  style 
of  living,  however,  is  solely  at  the  husband's 
will.  ITe  was  entitled  to  spend  his  own  money 
at  his  own  choice,  but  no  law  compelled  him 
to  continue  the  spending:  and  had  he  at  any 
time  seen  tit  to  live  and  support  his  wife  at 
the  rate  of  £50,000  or  .*LT»,000  a  year,  certainly 
no  court  would  be  found  to  frown  upon  his 
policy  or  to  give  heed  to  the  wife's  plaint  that 
she  had  suffered  grievous  injury  to  her  "sta- 
tion in  life.'  Her  marriage  to  the  defend- 
ant, then,  which  involved  no  assignment  to  her 
of  any  particular  fraction  of  his  income, 
brought  her  to  a  station  equal  to  that  of  the 
wife  of  any  man  of  ample  means — as  the  ques- 
tion is  presented  with  reference  to  an  award 
of  alimony — but  that  station  is  not  to  be 
deemed  tixed  by  the  one-time  scale  of  the  hus- 
band's extravagance." 

In  the  instant  case,  we  submit  the  Special  Term 
disregarded  in  its  award  of  alimony  the  rule 
established  by  the  precedents  cited.    As  alimony 
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pendente  lite,  there  has  f awarded  32^  per  cent 
of  the  defendant's  income.  Assuming  for  the 
argument  that  the  plaintiff  to  be  successful  upon 
the  trial  and  the  alimony  proportionately  in- 
creased, there  would  be  but  a  small  fraction  of  de- 
fendant's total  earnings  left  for  his  own  mainte- 
nance and  support.  And  this  large  amount  of 
alimony  has  been  awarded  in  a  case  where,  we 
submit,  the  probability  of  the  plaintiff's  success — 
in  view  of  the  allegations  of  the  complaint  and 
the  affidavits  in  support  of  it,  so  far  as  said  affi- 
davits are  material  to  the  allegations  of  the  com- 
plaint— is  so  remote  as  to  disentitle  plaintiff  to 
any  award  of  alimony.  If  the  defendant  is  en- 
titled to  the  presumption  of  innocence  and  is  not 
to  be  deprived  without  a  trial  of  the  entire  man- 
agement of  his  own  estate,  then  the  award  of 
alimony  is  not  justified  in  view  of  the  fact  that, 
when  living  at  home,  the  plaintiff,  upon  an  allow- 
ance of  #200  a  week  paid  for  the  maintenance  of 
the  household  and  the  necessaries  for  the  child 
and  herself  as  well  as  for  wearing  apparel,  except 
where  extravagances  wer  indulged  in  by  plain- 
tiff. We  are  not  to  forget  in  this  connection  the 
circumstance  of  the  plaintiff  having  broken  up  the 
home  and  removed  therefrom.  The  Court  has 
nevertheless  allowed  her  £L>r>0  a  week,  •>2^  per 
cent  of  defendant's  income  calculated  on  the  basis 
of  an  income  of  approximately  $40,000  in  1922. 

In  this  connection,  we  desire  to  draw  to  the 
Court's  attention  the  situation  of  the  plaintiff 
before  she  married  the  defendant  and  what  defend- 
ant has  since  the  marriage  done  for  her  family. 
It  appeal's  by  the  affidavit  of  the  defendant  that 
she  was  a  working  girl,  sustaining  herself  by 
her  own  efforts,  doubtless  not  accustomed  to  more 
than  the  bare  necessities  of  life  (fol.  321-323). 
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Subsequent  to  the  marriage  of  the  parties  the 
defendant's  brother — and  the  inference  is  fair 
and  irresistable  that  it  was  by  reason  of  defend- 
ant's request — employed  two  of  the  plaintiffs' 
brothers  in  his  business,  and  defendant  has 
maintained  in  his  home  at  different  times 
during  his  married  life  the  two  sisters  of 
the  plaintiff.  All  these  circumstances,  we  submit, 
bear  cogent  evidence  of  the  fact  that  the  defend- 
ant has  been — and  this  demonstrated  by  his  acts 
and  not  his  words — kind,  considerate  and  gener- 
ous not  only  to  the  plaintiff  but  to  the  various 
members  of  her  family.  Is  it  to  be  supposed  that 
a  man  thus  demeaning  himself  during  his  mar- 
ried life  could  possibly  be  capable  of  aits  of 
assault  which  the  defendant  is  alleged  to  have 
been  guilty  of? 

Argument  may  be  presented  by  respondent  in 
regard  to  certain  losses  deducted  by  plaintiff  from 
his  income  before  reporting  to  the  Government.  It 
is  submitted,  however,  that  the  deduction  of 
losses  are  entirely  proper  and  that  alimony  must, 
be  based  upon  net  income.  The  contents  of  the 
statement  signed  by  the  defendant,  was  presented 
by  plaintiff  thereupon  the  photostatic  copy  was 
presented  to  the  Court  below  by  defendant  and 
appears  at  page  17(i.  What  is  therein  stated  "Int. 
in  business  of  Morris  White"  is  urged  by  plain- 
tiff in  support  of  the  argument  that  defendant 
is  a  partner  in  the  firm  of  Morris  White  and 
it  is  argued  that  because  of  the  statement  upon 
this  report  of  ''Int.  in  Business  of  Morris 
White,  $30,000"  the  fact  of  a  partnership  in 
said  firm  of  the  defendant  is  established 
though  Morris  White  denies  that  he  has  any 
partner,  the  accountant  denies  it  as  does  also 
the  defendant.  The  explanation  made  by  defend- 
ant is  that  at  the  time  the  statement  was  made 
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in  September,  1919,  "Int.  in  business  of  Morris 
White,"  meant  only  that  at  said  time  the 
said  business  was  indebted  to  defendant  in  said 
sum  for  commissions  earned.  The  other  "assets" 
shown  on  said  statement  is  an  interest  in  the 
White-Johnson  Company,  which  has  since  been 
disposed  of  by  defendant  to  plaintiff's  brother,  the 
only  other  asset  being  a  paid  up  life  insurance 
policy  of  $5,000  and  the  household  furnishings, 
of  the  defendant  at  $15,000,  total  assets,  of 
$50,000. 

By  the  affidavit  of  Morris  White  it  appears  that 
defendant  is  indebted  to  him  in  the  sum  of  $30,000 
at  this  time,  $10,000  of  which  is  on  a  promissory 
note  endorsed  by  plaintiff  (fol.  :M'2). 

LASTLY. 

The  order  appealed  from,  awarding 
alimony  in  the  sum  of  $250  a  week  and 
a  connsel  fee  of  $2500  should  be  re- 
versed and  the  motion  denied;  in  any 
event,  there  should  certainly  be  a  ma- 
terial reduction  in  the  amount  of  ali- 
mony awarded.  An  allowance  of  ali- 
mony of  $100  (if  we  may  be  permitted 
to  suggest)  a  week  would  be,  under 
the  circumstances  of  this  case,  entirely 
sufficient. 

Respectfully  submitted, 

Nathan  I).  Stbrn, 
Of  Counsel  for  Defendant-Appellant. 
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APPELLATE  Division— First  1  >epabtmbnt. 


Sally  White, 

Plaintiff-Respondent, 

against 

Abbaham  White, 

Defendant-Appellant 


BRIEF  FOR  RESPONDENT. 

The  defendant  has  appealed  from  an  order  of 
the  Special  Term  manic  In  Mr.  Justice  O'Malley 
fixing  the  alimony  of  the  plaintiff,  pendente  lite, 
for  the  support  of  herself  and  her  daughter  at  the 
sum  of  $250  per  week,  and  counsel  fee  in  the  sum 
of  $2500,  fifteen  hundred  dollars  of  which  is  pay- 
able within  fen  flays  after  the  entry  of  the  order, 
and  the  balance  at  the  commencement  of  the  trial 
of  the  action. 

This  is  an  unwarranted  appeal  as  the  lea  mod 
court  below  properly  exercised  its  discretion. 
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The  action  is  based  upon  cruel  and  inhuman 
treatment.  The  allegations  and  accusations  oP 
the  plaintiff  are  fully  corroborated  by  the  affidavits 
of  credible  parties  and  a  prima  facie  case  made  out 
beyond  question. 

The  awards,  both  of  alimony  and  counsel  fee,  are 
extremely  moderate  upon  the  facts  established  by 
the  defendant  with  respect  to  his  income.  The 
affidavit  of  the  defendant  (fols.  320:10,  record) 
reads : 

"My  income  for  the  several  years  in  question 
had  been  as  follows,  from  which  there  have 
been  deductions  of  losses  and  State  and  Fed- 
eral taxes,  producing  a  net  income  as  herein- 
after stated: 

Year     dross     Deductions     Taxes  Net 

1018  20,000.00  1,500.00  2,300.00  10,104.00 

1010  07,830.01  20,112.50  9,281.22  38,412.33 

1020  101,800.00  15,402.70  12,210.57  44,OGO.:;:5 

1921  11,082.24  42,001.76 

1922  100,200.00    55,950.89     9,347.71  40,501.40" 

The  learned  court  below  in  awarding  the  wife, 
for  the  support  of  herself  and  child  813,000  a  year, 
where  the  husband,  by  his  own  statement,  showed 
an  average  net  income  in  excess  of  $40,000  a  year 
for  the  last  four  years,  and  a  gross  income  approxi- 
mating £100,000  a  year,  did  not  abuse  its  discre- 
tion. It  may  be  fairly  inferred  that  in  making  up 
his  income  tax  statement,  the  defendant  was  care- 
ful to  give  himself  the  benefit  of  all  possible  credits, 
and  it  is  interesting  to  note  that  in  the  year  1922 
his  gross  income  was  $100,200,  his  deductions 
155,950.89,  his  taxes  #9,347.71  and  his  net  income 
$10,501.40.    It  is  significant  that  he  does  not  state 
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t lie  gross  of  the  income  for  1921  or  his  deductions, 
claiming  to  hnve  lost  the  statement;  but  his  taxes 
tire  |l  1 ,082.2 1  mid  his  net  for  that  year  $42,001.70. 
3  f is  income  for  1921  unquestionably  was  in  the 
neighborhood  of  one  hundred  and  twenty-five  to 
one  hundred  ami  thirty  thousand  dollars. 

The  complaint  shows  that  the  parties  inter- 
married February  22,  1017,  in  this  state;  that  the 
defendant  treated  the  plaintiff  in  a  eruel  and  in- 
human manner  beginning  with  the  month  of  March, 
1018,  when  without  provocation,  he  struck  and 
heat  her:  again  in  the  year  1!)^1  assaulting  the 
plaintiff  in  a  public  restaurant  by  striking  her  in 
the  face,  and  on  an  occasion  in  the  presence  of  pa- 
trons in  a  restaurant,  throwing  a  glass  of  cham- 
pagne in  her  face;  and  again  in  the  month  of  April, 
1922,  striking  and  beating  the  plaintiff  in  her  fare 
and  about  her  person;  similarly  in  the  months  of 
May  and  dune,  1022,  striking  and  beating  the  plain- 
tiff. And  the  same  conduct  persisted  in,  in  the  year 
1023,  particularly  in  the  month  of  February  on  two 
occasions,  the  last  resulting  in  s  ieii  injuries  is  ne 
< cssitated  the  services  of  a  physician.  That  by  rea- 
son of  this  conduct  it  became  unsafe  and  improper 
for  the  plaintiff  to  continue  to  live  with  the  de- 
fendant; that  the  issue  of  the  marriage  is  a  girl, 
four  and  one-half  years  old  (fob*.  544-551,  record). 
The  answer  is  a  general  denial  (fols.  557-8). 

The  application  for  alimony  and  counsel  fee  was 
based  upon  the  affidavits  of  the  plaintiff  (pages  7- 
41 )  ;  Jesse  S.  Epstein,  her  attorney  (pages  27-79) ; 
Dr.  Jacob  (loldey  (page  :>0  I  :  Hazel  Harnett  (  pages 
32-4)  :  Helen  Alexander  (pages  :>5-7 )  ;  Kitty  Bi- 
eneny.ucht  (page  87 )  ;  Herman  Feldman  (page  40); 
Irving  Feldman  (page  03)  ;  Richard  O.  Frankel 
i  page  7:>i  :  Sarah  Cohen  (page  7G)  ;  Fannie  Feld- 
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man  (page  78);  Anna  H.  Bogan  (page  85 )  ;  and 
Margaret  Hughes  (page  88). 

The  affidavits  of  the  defendant,  with  the  excep- 
tion of  the  affidavits  of  Hazel  Barnett  and  Helen 
Alexander,  were  of  the  usual  type  of  denials. 

The  plaintiff  in  her  affidavit  asked  for  a  refer- 
ence (fol.  125)  : 

"If  this  court  should  entertain  any  doubt  as 
to  where  the  truth  lies,  I  respectfully  request 
that  a  referee  be  appointed  to  take  proof  of 
the  various  matters  contained  in  the  affidavits. 
I  stand  ready  to  submit  to  a  most  vigorous 
cross  examination  and  welcome  the  opportun- 
ity to  prove  that  the  answering  affidavits  con- 
tain wholesale  perjury." 

Mr.  Justice  O'Malley  who  heard  this  motion  at 
Special  Term,  after  characteristic  care  in  the  con- 
sideration of  the  matter,  rendered  an  opinion  (page 
188,  record)  in  which  he  stated  that  (he  request  of 
the  plaintiff's  counsel  for  a  reference  on  the  issues 
] (resented  by  the  moving  papers  was  unnecessary, 
and  fixed  the  alimony  as  stated. 

Both  the  supporting  and  replying  affidavits  read 
in  behalf  of  the  plaintiff,  made  out  a  prima  facie 
case  of  cruel  and  inhuman  treatment  and  as  is  well 
established,  justified  temporary  alimony  and  coun- 
sel fee. 

The  affidavits  disclose  that  the  plaintiff  is  twen- 
ty-six years  of  age  and  her  husband,  the  defendant, 
is  twenty-eight  years  of  age.  They  were  married 
on  February  22,  1017,  over  six  years  ago,  when  the 
defendant  was  twenty-two  years  of  age  and  the 
plaintiff  twenty  years  of  ngo;  there  is  one  child,  a 
daughter  four  and  one-half  years  old  ifol.  21.  rec- 
ord). 
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The  plaintiff  gives  a  circumstantial  narrative  of 
the  acts  of  cruelty  and  of  the  conduct  of  the  de- 
fendant in  her  affidavit  (fols.  23,  03,  record).  It  is 
a  story  of  jftmTiffi brutality  continuing  over  a  pe- 
riod of  years,  and  the  particular  instances  we  deem 
necessary  to  refer  to  at  this  time  are  those  of  the 
assault  of  the  plaintiff  by  the  defendant  in  a  public 
place,  which  is  described  at  folios  2(1-29  of  the  rec- 
ord, which  occurred  in  the  winter  of  1919  when 
the  defendant  in  an  elevator,  leaving  the  Mont- 
niarte  restaurant  at  50th  Street  and  Broadway, 
without  cause  struck  the  plaintiff  a  violent  blow  in 
the  face  and  he  was  restrained  by  passengers  in 
the  elevator  from  a  further  attack. 

The  next  case  of  public  assault  occurred  on  New 
Year's  eve,  1921,  at  the  Palais  Royal  restaurant, 
where  the  defendant  threw  the  contents  of  a  glass 
of  champagne  in  his  wife's  face  on  the  excuse  that 
she  had  danced  with  a  man  without  receiving  his 
consent.  The  story  of  these  a.ssaults  in  detail  ap- 
pears at  folios  20-30,  record. 

He  again  struck  the  plaintiff  a  violent  blow  in 
the  face  and  a  number  of  blows  on  the  body,  in  the 
presence  of  her  sister.  This  was  on  April  10,  1922, 
and  the  affidavit  of  her  sister,  Mrs.  Kitty  Bieuen- 
zucht,  corroborates  this  (fols.  113-11,  record).  In 
addition  to  this,  Mrs.  Bienenzucht  corroborates  the 
plaintiff's  statement  of  abuse  in  the  calling  of  vile 
names  such  as  '•bum,"  prostitute,"  etc.,  and  that 
on  many  occasions  it  was  only  due  to  her  interfer- 
ence that  the  defendant  "was  prevented  from  as- 
saulting and  beating  the  plaintiff;  that  Mrs.  Bien- 
enzucht was  at  that  time  seventeen  years  of  age 
(fol.  114,  record). 

That  in  the  Hotel  Savoy,  London,  in  the  month 
of  May  of  that  year,  the  defendant  in  the  presence 
of  a  Mr.  Baer  struck  the  plaintiff  in  the  face  in 
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the  dining  room  of  the  hotel  (fol.  41,  record)  ;  that 
on  the  return  from  Europe,  t lie  defendant  without 
nny  cause,  stated  that  he  was  going  to  get  a  divorce 
from  the  plaintiff;  that  "he  had  the  goods  on  her,*' 
and  on  plaintiff's  inquiry  as  to  what  he  had,  he  in- 
formed her  that  she  had  visited  the  Bits  Carlton 
restaurant  four  days  a  week  and  that  he  knew 
everything  she  had  been  doing  since  their  return 
from  Europe,  as  the  chauffeur  had  been  instructed 
to  report  to  him  every  place  she  visited  (fols.  42- 
4.1,  record). 

On  February  3,  1023,  at  the  Belnord  Apartments 
oeeupied  by  the  parties,  the  defendant  again  struck 
and  assaulted  the  plaintiff  and  attempted  to  choke 
her,  and  that  for  two  weeks  prior  to  this  he  ab- 
sented himself  from  home  every  evening  and  would 
return  home  very  early  in  the  morning  (fols.  47-8, 
record ) . 

That  on  February  1  I,  1923,  at  their  apartment  in 
the  Helnord  when  a  company  of  people  were  pres- 
ent, the  defendant  again  attempted  to  strike  the 
plaintiff  and  her  brother  interfered  and  prevented 
(fols.  63-4,  record).  This  is  corroborated  by  the  affi- 
davit of  the  brother  who  states  that  the  defendant 
said  to  his  wife:  "T  have  a  good  notion  to  slap  you 
clean  across  the  mouth  and  throw  you  bodily 
out  of  here;  what  do  you  mean  by  insulting  my 
guest."  And  that  the  defendant  attempted  to  do 
it,  when  the  affiant  got  up  and  said  if  he  laid  a 
hand  on  plaintiff,  he  would  throw  him  out  of  the 
window  (fol.  196,  record).  That  in  addition,  the 
defendant  indulged  in  vile  language;  that  he  had 
been  present  on  numerous  occasions  when  the  de- 
fendant swore  at  the  plaintiff,  using  the  vilest  lan- 
guage; that  he  had  called  upon  the  defendant  for 
an  explanation  of  these  assaults  on  various  occa- 
sions the  defendant  admitted  to  him  that  he  did 
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lieat  and  assault  the  plaintiff,  hut  stated  (hat  lie 
had  lost  control  of  his  temper  and  promised  to  de- 
sist; that  he  specifically  admitted  assaulting  the 
plaintiff  on  April  10,  L922,  because  he  became  ex- 
cited by  reason  of  her  failure  to  be  present  at  a 
luncheon  at  the  Hotel  McAlpin  Hotel,  attended  by 
his  brother  and  himself  and  their  employees  (fols. 
33-33,  record). 

In  addition  to  the  affidavits  of  Kitty  liienen- 
zucht  and  Irving  Feldnian  already  referred  to,  we 
have  the  affidavit  of  Herman  Feldman,  the  father 
of  the  plaintiff,  who  states  that  during  the  year 
L920  he  was  at  the  residence  of  the  parties,  7: JO 
Riverside  Drive;  that  without  provocation  the  de- 
fendant rose  from  the  dinner  table  and  struck  the 
plaintiff  in  the  face;  that  he  visited  his  daughter  on 
Sundays  and  invariably,  in  his  presence,  the  de- 
fendant, without  muse,  used  abusive  language  to 
the  plaintiff  (fols.  119-121,  record). 

The  affidavit  of  Sarab  Cohen,  an  aunt  of  the 
plaintiff,  states  that  she  was  present  at  the  bedside 
of  her  son,  Irving  ('ohm.  on  February  24,  1923, 
at  Uoosevelt  Hospital,  when  the  defendant  called 
to  see  her  son  and  on  that  occasion  the  defendant 
stated  to  her,  "'Well,  I  let  Sally  have  it  good.  It 
will  take  her  a  long  time  to  get  over  that  licking.*' 
She  further  states  that  her  son,  Irving  Cohen,  is 
employed  by  the  firm  of  Morris  White,  of  which 
this  defendant  is  a  member,  but  was  too  ill  to  make 
an  affidavit  (fols.  228-220,  record). 

Fannie  Feldman  is  the  wife  of  Irving  Feldman 
and  a  sister-in-law  of  the  plaintiff.  She  states  that 
she  has  read  the  affidavit  of  her  husband;  that  she 
wjis  present  at  the  IJdnord  Apartments  on  Febru- 
ary 14, 1923 :  that  the  facts  alleged  in  her  husband's 
affidavit  are  true  of  her  own  knowledge  (fols.  233- 
4,  record).   Those  facts  in  a  measure  appear  above 
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and  arc  to  he  found  in  the  affidavit  of  Irving  Feld- 
nian  (fols.  L9C-90,  record). 

It  is  interesting  to  note  that  Irving  Fcldman, 
although  the  brother  of  the  plaintiff,  states  that  he 
had  confidential!  husiness  relations  w  ith  the  firm  of 
.Morris  White,  of  which  the  defendant  is  a  member; 
that  during  the  years  1019,  1020  and  1021,  he  was 
connected  with  that  business;  that  at  the  time  of 
the  making  of  the  affidavit  he  was  connected  with 
the  Morris  White  Holding  Company  in  the  capacity 
of  secretary  and  general  manager,  and  that  by  rea- 
son of  these  relations  he  had  spent  a  great"  deal 
of  time  with  the  plaintiff  and  defendant  (fols.  101- 
2,  record!. 

The  affidavits  of  Hazel  Burnett  and  Helen  Alex- 
ander found  at  pages  32  and  35  respectively,  are 
deserving  of  particular  mention,  for  the  reason  that 
they  have  made  recanting  affidavits  found  on  pages 
151  and  156,  but  in  the  very  act  of  recantation  they 
have  disclosed  a  motive  for  the  making  of  the  new 
affidavits.  They  reiterating  the  principal  incident 
set  out  in  their  earlier  affidavits,  which  was  the 
t lirowing  of  the  glass  of  champagne  in  the  plain- 
tiff's face  by  the  defendant  on  the  occasion  of  the 
party  :it  the  Palais  Royal,  but  attempt  to  show 
provocation,  as  though  so  low  and  brutal  an  act  in 
public  could  be  justified.  In  the  first  affidavit  of 
Hazel  Harnett,  she  states: 

"That  in  my  presence  and  in  the  presence  of 
the  persons  above  mentioned,  without  any 
cause  or  reason  the  defendant  threw  the  con- 
tents of  a  glass  of  champagne  in  the  face  of  the 
plaintiff  and  over  the  evening  gown  which  she 
was  wearing  on  that  occasion.  The  defend- 
ant's language  was  extremely  abusive  and  in- 
sulting" (fol.  06). 
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That  she  was  present  on  an  occasion  in  August 
1922,  at  De.il  Jteach,  N.  J.,  at  which  were  present 
Mr.  and  Mrs.  Oscar  Alexander  and  the  affiant's 
husband  and  the  plaintiff  and  defendant,  and  she 
heard  the  defendant  accuse  the  plaintiff  of  sending 
money  to  a  man  whom  the  defendant  called  a 
"lounge  lizard,"  and  created  the  impression  that 
the  plaintiff  was  in  the  habit  of  sending  money  to 
men,  and  then  used  vile  language  on  this  occasion 
(fol.  98,  record)  ;  that  she  had  been  in  the  com- 
pany of  the  plaintiff  and  defendant  on  numerous 
occasions  and  wilhout  reason  the  defendant  would 
humiliate  the  plaint ilT  by  insinuations  reflecting 
upon  her  chastity  and  morals,  and  also  accuse  her 
of  associating  with  lewd  people;  that  on  a  num- 
ber of  occasions  the  defendant  threatened  to  strike 
the  plaintiff  and  would  invariably  on  those  occa- 
sions, swear  at  her  in  language  not  fit  for  repetition 
(fobs.  98-100,  record).  This  Avas  sworn  to  March 
23,  1923,  before  Anna  II.  Bogan,  notary  public. 

In  the  affidavit  of  recantation,  this  witness  does 
not  dare  to  deny  the  incident  of  the  throwing  of 
Hie  champagne,  unquestionably  because  of  tbe  fact 
that  others  were  present  who  saw  it,  but  she  tem- 
pers it  in  this  fashion:  that  after  a  dance,  all  re- 
turned to  the  table  and  the  affiant  heard  Mr.  White 
say  to  Mrs.  White  "How  is  it  you  accept  invitations 
and  dance  with  other  gentlemen  when  you  have  re- 
fused to  dance  with  me?*'  That  Mrs.  White  turned 
upon  him  and  said  emphatically  and  nastily  'Don't 
talk  to  me.  T  don't  want  to  talk  to  you."  That  im- 
mediately after  she  said  this,  he  tools  the  glass  he 
had  in  his  hand  and  threw  the  contents  of  the 
glass  at  her  and  that  she  in  turn  threw  the  con- 
tents of  her  "lass  at  him. 

As  to  the  other  statements  in  her  affidavit,  she 
desires  to  withdraw  them  a.s  not  true.    Her  ex- 
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planation  as  to  how  and  why  she  made  the  first 
affidavit  at  the  office  of  the  plaintiff's  attorney, 
taxed  the  literacy  of  the  dialler  of  the  recanting 
affidavit,  as  well  as  his  imaginative  power,  in  the 
production  of  the  following:  that  on  March  23, 
11JL':{  at  the  suggestion  and  iuntigatiou  of  the  plain- 
tiff, she  attended  at  the  office  of  the  plaintiff's  attor- 
ney with  Mrs.  Helen  Alexander;  that  Mrs.  White 
did  practically  all  the  talking  and  Mrs.  Alexander 
and  the  witness,  Mrs.  Burnett,  listened;  that  after 
an  interview  of  considerable  length,  papers  were 
prepared  and  "we  waited  about  an  hour  and  then 
a  paper  was  presented  to  me.  I  was  asked  to  sign 
it  and  did  so,  but  I  did  not  read  it.  Mrs.  Alex- 
ander did  likewise.  We  then  left  the  attorney's 
office"  (fol.  15:},  record).  That  the  next  day  she 
was  called  on  the  telephone  by  the  defendant  who 
asked  her  if  she  knew  what  she  had  sworn  to,  and 
she  informed  him  that  she  did  not  read  the  paper; 
that  later  the  paper  was  read  to  her  by  the  defend- 
ant in  the  presence  of  Mr.  and  Mrs.  Oscar  Alex- 
snider,  mid  then  for  the  first  time  she  realized  that 
she  laid  sworn  to  a  statement  of  facts  and  oc- 
currences as  they  had  been  detailed  by  Mrs.  White 
'•to  which  I  did  not  agree." 

In  the  spirit,  doubtless,  of  noblesse  oblige,  the 
drafter  of  the  affidavit  absolves  the  learned  attor- 
ney for  the  plaintiff  in  this  remarkable  language: 

"I  do  not  mean  even  to  insinuate  that  the 
attorney  was  in  any  way  responsible  for  the 
error.  I  believe  that  perhaps  he  took  it  for 
granted  that  I  concurred  in  what  Mrs.  White 
said,  probably  because  I  did  not  take  part  in 
the  conversation  because  I  did  not  realize 
that  I  was  to  be  asked  to  swear  to  all  she  said/' 

Comment  is  rendered  superfluous. 
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The  affidavit*  of  Helen  Alexander  are  substan- 
tially similar  to  those  of  Hazel  Burnett 

Each  of  these  witnesses  concludes  her  affidavits 
Avith  the  reassuring  statement  "I  make  the  fore- 
going retraction  and  withdrawal  for  no  reason  in 
the  world  except  in  the  interest  of  truth  and  jus- 
tice" (fols.  4GT),  ISO). 

Mr.  Jesse  S.  Epstein,  a  prominent  member  of 
this  bar  for  over  thirty  years,  and  one  of  the  at- 
torneys lor  the  plaintiff,  sets  out  in  convincing  and 
conclusive  manner,  the  actual  facts  surrounding 
the  making  of  the  allidavit  by  these  two  women  and 
it  is  impossible  to  lead  his  affidavit  in  the  light  of 
common  experience,  without  the  irresistible  con- 
viction that  it  is  an  absolutely  true  statement  of 
the  facts.  He  swears  that  the  plaintiff  and  these 
two  witnesses,  Mrs.  Alexander  and  Mrs.  Harnett, 
called  at  his  office  and  they  were  introduced  to  him 
by  Mrs.  White:  that  after  introducing  them,  she 
told  him  that  she  had  brought  them  for  the  pur- 
pose of  making  affidavits  in  relation  to  the  Palais 
Royal  incident.  Mrs.  Harnett  and  Mrs.  Alexander 
gave  their  version,  which  appears  in  their  affidavits 
submitted  in  support  of  the  motion,  verified  March 
23,  1023.  At  the  conclusion  of  the  dictation  re- 
lating to  the  Palais  Royal  incident,  Mrs.  Alexander 
volunteered  the  facts  concerning  the  Deal  Reach 
incident  and  other  facts,  and  Mrs.  White  stated, 
in  the  presence  of  every  one  in  the  room,  that  the 
Heal  Reach  incident  had  escaped  her.  These  affi- 
davits were  then  dictated  by  Mr.  Epstein  to  Miss 
Anna  H.  Rogau;  they  were  then  typewritten  and 
brought  back  to  Mr.  Epstein's  room,  where  they 
were  read  hy  the  affiants,  Mrs.  Alexander  and  Mrs. 
Harnett,  and  Miss  Bogan  in  Mr.  Epstein's  pres- 
ence, administered  the  oath  to  each  of  the  affiants. 
Mr.  Epstein  states  that  the  affidavits  contained 
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nothing  other  than  what  these  affiants  had  per- 
sonally said  in  his  presence,  and  which  he  in  their 
presence,  dictated  to  his  stenographer;  that  their 
statement  that  they  did  not  know  they  were  mak- 
ing an  affidavit,  is  false  and  untrue  and  deliberate 
perjury  (fols.  230-9,  record). 

Mr.  Epstein  further  submits  that  the  statement 
of  Helen  Alexander  that  this  was  the  first  affidavit 
she  ever  made  in  her  life  ( which  statement  was 
obviously  made  to  give  color  to  the  impression  that 
Mr.  Epstein  had  taken  advantage  of  her  inexperi- 
ence), is  false  and  untrue,  because  she  was  sued 
in  the  Municipal  Court  and  on  recovery  of  a  judg- 
ment she  was  sworn  in  an  examination  in  supple- 
mentary proceedings.  This  examination  consisted 
of  five  pages  of  testimony  and  was  signed  and  sworn 
to  by  her;  her  husband,  Oscar  Alexander,  was  also 
examined  in  the  same  proceeding  (fols.  241-1'. 
record).  This  is  only  relevant  because  of  the 
tempt  made  to  show  that  advantage  had  been  taken 
of  her  alleged  inexperience  in  matters  of  this 
character. 

Miss  Anna  H.  Kngnn  corroborates  Mr.  Epstein 
in  detail  in  her  affidavit  which  appears  at  folios 
255-00,  record. 

There  can  be  no  question  that  these  women  were 
induced  by  their  respective  husbands,  through  the 
defendant,  to  imike  the  subsequent  affidavits,  and 
their  alleged  retracting  affidavits  weighed  in  the 
light  of  probability  and  of  the  affidavits  of  Mr.  Ep- 
stein and  Miss  lirogan,  were  properly  disregarded 
and  full  faith  given  to  the  affidavits  of  March  23, 
1923.  by  the  learned  Court  at  Special  Term. 

The  respondent  submits  that  the  affidavits  estab- 
lish a  prima  facie  case  and  the  strong  probability 
of  success  that  attends  the  plaintiff  in  this  action. 
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The  appellant  may  attempt  to  make  capital  out 
of  the  fact  that  the  plaintiff  after  (he  assault  of 
February  21,  192.'*,  which  was  so  severe  in  char- 
acter that  it  required  the  services  of  a  physician, 
and  during  his  absence  on  a  business  trip,  about 
March  loth,  caused  (he  contents  of  the  apartment 
to  be  removed  and  placed  in  storage  with  the  Lib- 
erty Storage  &  Warehouse.  This  furniture  on 
which  a  valuation  of  *:n,0()0  was  placed  by  the  de- 
fendant, was  replevined  by  him  upon  an  undertak- 
ing in  the  penal  sum  of  #(>(>,000  which  he  furnished. 
The  plaintiff  explains  this  removal  by  her  antici- 
pating defendant's  return  to  New  York  and  her 
conclusion  that  further  cohabit ;it ion  with  him 
would  lie  dangerous  to  her  i  fols  L32-3,  record). 

Dr.  Goldey,  the  physician  who  makes  an  affida- 
vit as  to  her  condition  after  this  assault,  states  that 
he  found  the  plaintiff  suffering  from  contusions  of 
the  left  jaw  and  wound  on  the  inner  lobe  of  her 
left  ear,  her  ear  bleeding  and  she  was  in  a 
highly  nervous  condition;  that  it  was  his  profes- 
sional opinion  that  the  injuries  were  caused  by  a 
severe  blow  or  blown  on  the  left  jaw  and  ear,  and 
th.it  he  wns  informed  by  the  plaintiff  that  they  had 
been  inflicted  by  her  husband  (fols.  92-3,  record). 

The  defendant  in  his  answer  to  this  particular 
charge  of  assault,  gives  his  version  of  the  quarrel 
and  alleges  that  the  plaintiff  called  him  a  vile 
name:  that  thereupon  he.  in  great  heat,  said 
that  no  one  had  the  right  or  license  to  so  address 
him,  and  as  he  said  this  she  flew  at  him  and  clawed 
his  face  with  her  nails:  as  she  did  so  he  pushed  her 
to  one  side  and  she  fell  upon  the  bed  and  rolled 
from  there  to  the  floor:  that  her  face  was  not  in- 
jured so  far  as  he  could  see;  that  she  wore  no 
bandages  or  plasters  (fols.  279-81,  record).  This 
is  hardly  convincing  in  the  light  of  Dr.  Goldey'a 
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professional  testimony  that  the  plaintiffs  condi- 
tion and  her  face  and  jaw  and  laceration  of  the  ear 
lobe  were  due  to  blows. 

Certainly  there  was  in  this  a  justification  for  the 
plaintiff  leaving  a  place  which  she  believed  to  be 
unsafe  for  her  to  continue  to  inhabit.  As  the  furni- 
ture is  hers,  having  been  given  to  her  by  her  hus- 
band, she  had  a  perfect  right  to  move  it  and  to 
leave  the  defendant,  without  laying  herself  open  to 
the  charge  of  abandonment.  The  term  "abandon- 
ment,'' as  used  in  the  law  of  divorce,  contemplates 
a  voluntary  separation  of  one  party  from  the  other 
without  justification. 

Williams  vs.  Williams,  130  N.  Y.,  193. 

No  court  and  no  rule  of  law  will  require  a  wife  to 
remain  in  a  dangerous  situation;  and  if  the  plain- 
tiff, as  she  swears  and  was  believed  by  the  learned 
court  below,  felt  herself  to  1k»  endangered  by  the 
defendant's  imminent  return,  she  was  fully  justi- 
fied in  seeking  protection. 

The  issue  as  to  the  ownership  of  the  furniture 
will  lie  tried  out  in  another  proceeding  and  in  an- 
other court. 

The  Alimony  and  Counsel  Fee. 

The  plaintiff  meets  the  requirements  of  the  de- 
cisions in  her  demand  for  alimony  and  counsel  fee, 
by  her  nllidnvit  showing  thai  she  is  entirely  w  ith- 
out means  and  is  unable  to  pay  counsel  fee  and  is 
in  no  position  to  make  provision  for  it;  that  all 
she  owns  is  some  jewelry  given  to  her  by  the  de- 
fendant and  the  furniture  which  has  been  re- 
plevined  by  the  defendant  under  claim  of  owner- 
ship by  him ;  that  she  has  no  money  and  no  prop- 
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erty  whatever  and  has  been  obligtM]  to  borrow  money 
with  which  to  provide  for  the  support  of  herself 
and  child,  the  defendant  having  ceased  to  provide 
for  her  since  March  10,  1023  ( fols.  70-7,  record). 

The  defendant  shows  after  the  incident  on  Feb- 
ruary lit,  IU'21).  upon  his  leaving  the  city,  and  leav- 
ing his  wife  in  possession  of  the  furnished  apart- 
ment at  the  Iielnord.  that  he  sent  her  regularly 
$•200  a  week  for  the  support  of  herself  and  child. 
This  is  to  be  understood  as  being  merely  for  the 
support  of  i  he  plaint  ill"  and  her  child,  she  then 
having  possession  of  the  expensively  furnished 
apartment,  the  rent  of  which  was  paid  by  the  de- 
fendant who  was  then  paying  all  of  her  other  ex- 
penses. The  defendant's  own  payments,  justified 
the  sum  of  $250  a  week. 

The  defendant  in  his  affidavit,  in  an  effort  to 
meet  the  statement  of  the  plaintiff  that  she  is 
without  means,  merely  goes  to  the  extent  of  de- 
claring that  he  believes  her  statement  to  be  utterly 
not  rue;  that  she  is  the  owner  of  jewelry  of  the 
value  of  at  least  Sl.">,00();  that  he  has  been  informed 
that  she  carried  balances  in  bank  of  at  least  $1,000; 
that  the  sources  of  his  information  is  investiga- 
tion which  lie  caused  to  be  made  at  the  bank  (fols. 
351-2).  These  allegation*  are  of  no  probative 
value,  and  certainly  his  statement  of  the  result  of 
investigations  he  caused  to  be  made  is  to  be  re- 
ceived with  the  greatest  suspicion,  for  it  is  ex- 
tremely unlikely  that  any  bank  would  give  him  the 
information  he  claims  was  received,  respecting  the 
account  of  a  third  person.  He,  in  effect,  admits 
her  statement  that  she  is  practically  without 
means,  because  the  possession  of  an  amount  of 
jewelry  is  not  sufficient  to  deprive  her  of  proper 
support  or  means  with  which  to  pursue  this  action. 
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That  has  been  held  by  this  Court  in  the  ease  of 
Vmrc*  vs.  Giuven,  141  App.  Div.,  923,  and  Seits 
vs.  Seitz,  192  App.  Div.,  924. 

The  plaintiff  will  rest  upon  the  facts  attested 
by  the  defendant  as  to  his  income,  in  support  of 
the  discretion  of  the  learned  Court  below  in  award- 
ing 8250  a  week  for  the  support  of  the  plaintiff 
and  her  child  and  ?2,500  counsel  fee  for  her  at- 
torney. The  defendant  (fol.  .121,  record)  states  his 
income  during  the  first  year  was  approximately 
§1 0,000  (  fols.  121-1,  record ) .    Then  follows : 

"My  income  for  the  several  years  in  ques- 
tion had  been  as  follows,  from  which  there 
have  been  deductions  of  losses  and  State  and 
Federal  taxes,  producing  a  net  income  ;is  here- 
inafter stated: 

Year      Gross      Deductions      Taxes  Net 

1918  20,000.00      1,500.00     2,10(1.00  10,191.00 

1919  07,819.04    20,112.50     9,284.22  38,442.33 

1920  101.800.00    45,402.70    12,219.57  44,060.33 

1921  11,082.24  42,001.7(1 

1922  100,200.00    55,950.89     9,147.71  40,501.10 

The  foregoing  figures  are  taken  from  my  in- 
come tax  returns.  I  am  unable  to  give  the  de- 
ductions for  the  year  1921  (though  1  have 
stated  the  net  amount  of  my  income)  for  the 
reason  that  my  income  tax  report  for  that  year 
has  gone  astray.  I  have  searched  for  it  and  am 
unable  to  find  it"  (fols.  129-110,  record). 

He  swore  that  he  had  no  interest  in  the  busi- 
ness of  Morris  White  (fols.  127-8,  record).  How- 
ever, he  had  made  a  business  statement  to  the 
East  River  National  Dank  of  his  assets  and  lia- 
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bi  titles,  dated  September  r>,  1010,  a  photostatic 
copy  of  which  appears  in  the  record,  page  170. 
That  statement,  which  is  in  the  iiKIUl)  form,  such 
as  cash  on  hand,  accounts  receivable,  notes  receiv- 
able, contains  this  item : 

Other  Quick  Assets  (Itemize) 

Int.  in  business  of  Morris  White  oO.OOO 
Other  Assets  (  Itemize) 

Int.  in  White  Johnson  Co.  2:1.000 

This  demonstrates  the  falsity  of  the  affidavits  of 
defendant  and  his  brother  on  this  point.  Tls  sig- 
nificance lies  in  the  fact  that  the  defendant 
has  sought  to  create  the  impression  that  he  is 
a  salesman  having  a  drawing  account  with  the 
firm  of  Monis  White,  his  brother,  on  the  basis  of 
five  per  cent,  of  his  sales  plus  a  drawing  account 
of  $000  a  week.  In  1010  his  gross  income  was 
S<m.S:10.04  and  his  net  income  $38,442.33.  In  his 
answering  affidavit,  attempting  to  explain  the  in- 
consistency between  the  statement  that  he  was  em- 
ployed on  a  commission  and  a  drawing  account 
ami  the  statement  to  the  bank  that  he  had  interest 
in  the  business,  he  said  (fob  485,  record)  : 

'  Tn  said  financial  statement  the  Court  will 
see  that  I  referred  to  interest  in  business  of 
Morris  White,  $30,000.  Said  statement  had 
reference  to  the  fact  that  at  about  that  time 
the  business  was  indebted  to  me  in  said  sum 
for  commissions  earned  and  then  owing.'' 

The  brother,  Morris  White  (fob  535,  record), 
in  an  attempt  to  support  bis  brother  says: 

''The  financial  statement  must  i-efer  to  the 
fact  that  at  about  that  time  I  was  indebted 
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to  him  for  commissions  earned,  due  or  to  be 
due  iu  said  Bttin,  for  it  could  not  have  referred 
to  an  interest  in  the  business  as  such,  for  he 
never  had  any  interest  in  the  business  nor  did 
he  ever  contribute  any  part  of  the  capital." 

These  two  men  are  experienced  business  men 
and  knew  perfectly  well  that  the  bank  would  re- 
gard that  statement  exactly  as  every  person  of 
intelligence,  possessing  ordinary  familiarity  with 
business  terms,  would  regard  it,  namely,  that  he 
had  an  interest  in  the  business  of  Morris  White  of 
the  value  of  $30,000;  that  it  did  not  mean  that 
Mori-is  White  owed  him  commissions,  because  that 
would  have  been  under  the  head  of  accounts  re- 
ceivable. That  this  was  not  an  accidental  use  of 
the  term  is  shown  by  the  same  expression  under 
the  head  of  "other  assets"  relating  to  his  interest 
in  the  White  .Johnson  Company  valued  at  #23,000. 

This  obviously  false  statement  of  the  defendant, 
justified  the  learned  Court  l>clow  in  disregarding 
his  entire  affidavit. 

The  Expenditures  and  Mode  of  Living- 
of  the  Parties. 

The  plaintiff  in  her  affidavit  shows  that  the  rent 
of  the  apartment  at  the  Belnord  was  #3.o00  a 
year;  that  prior  to  that  time  they  lived  at  the 
Hotel  Belleelaire  in  a  suite  for  which  the  defend- 
ant paid  '$400  a  month;  that  before  that  thev  oc- 
cupied a  furnished  apartment  at  a  rent  of  $5,400 
a  year;  that  the  defendant  allowed  her  the  sum  of 
$200  a  week  for  her  table  and  maid;  that  the  de- 
fendant had  a  chauffeur  and  operated  a  Packard 
car  for  which  he  paid  $13,000  in  the  spring  of 
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1021  :  t li.it  operating  the  automobile  and  tire  chauf- 
feur's wages  exceeded  $5,000  a  year  (fol.  OG,  rec- 
ord). 

That  in  the  summer  of  15)20  they  lived  at  the 
Hotel  Nassau,  Long  Beach,  in  rooms  for  which  the 
defendant  paid  $:J00  a  week,  and  in  the  summer  of 
J  021  they  paid  $2,400  for  the  season  for  a  house  at 
Long  Beach  ;  that  during  the  summer  of  1022  they 
occupied  rooms  and  hath  at  Hathaway  Inn,  Deal 
Beach,  for  which  the  defendant  paid  $175  a  week. 
That  the  defendant  paid  for  the  plaintiff's  clothes 
over  $10,000  in  the  year  1022;  thai  Ilia  own  bills 
for  clothing  and  furnishings  during  that  period 
amounted  to  over  $5,000  (fols.  07-00.  record). 

The  plaintiff  gives  other  instances  of  the  effect 
of  midden  riches,  such  as  defendant  purchasing  a 
fur  coat  for  the  child  for  $225  over  the  plaint ilT's 
remonstrance;  also  the  purchase  of  a  pearl  neck- 
lace for  her  for  over  $700  (fols.  71-2,  record).  That 
the  defendant  maintained  for  the  plaintiff  charge 
accounts  at  the  leading  modistes  and  milliners  in 
this  city  (fols.  74-."),  record);  that  in  the  fall  of 
3  022  the  defendant  furnished  the  Bclnord  apart- 
ment at  a  cost  of  over  $25,000,  and  that  the  cost 
of  maintaining  the  apartment  and  the  rate  of  liv- 
ing was  in  excess  of  $00,000  a  year  (fols.  75-0, 
record). 

This  is  substantially  admitted  by  defendant. 

Taking  the  defendant's  own  valuation  of  his  in- 
come and  business  and  the  plaintiff's  statement  of 
the  mode  of  life  and  the  rate  of  expenditures,  it 
cannot  be  said  that  the  learned  court  below 
awarded  the  plaintiff  an  excessive  alimony,  and 
certainly  in  the  circumstances,  the  counsel  fee 
awarded  was  extremely  moderate. 

This  appeal  is  wholly  without  merit  and  is  of  the 
highly  increasing  character  that  imposes  an  un- 
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necessary  burden  on  this  Court.  The  plaintiff  is 
not  required  to  obtain  a  judgment  in  order  to 
justify  the  allowance  of  counsel  fee  and  the  award 
of  alimony;  she  is  merely  required  to  make  out  a 
prima  facie  case  so  that  the  Court  may  see  that 
she  has  reasonable  probability  of  success  on  the 
trial.  The  overwhelming  corroboration  by  the  affi- 
davits submitted  left  the  Court  below  no  alterna- 
tive but  to  follow  the  well  settled  rule  and  fix  the 
alimony  and  counsel  fee.  This  having  been  fixed, 
as  we  have  shown,  in  a  most  reasonable  amount, 
both  counsel  fee  and  alimony,  the  discretion  of  the 
learned  Court  below  was  properly  exercised  and 
calls  for  an  affirmance  by  this  Court. 

These  cases  are  so  frequent  niitl  the  rules  SO  well 
settled,  that  it  seems  work  of  supererogation  to  call 
the  Court's  attention  to  any  of  its  recent  decisions. 
There  is  no  hard  and  fast  rule  and  each  case  stands 
upon  its  own  circumstances. 

It  may  be  of  interest  to  note  the  opinion  of  this 
Court  by  Mr.  Justice  Merrell  in  De  Vide  vs.  De 
1  idc,  180  A.  D.,  814,  for  the  express  purpose  of  em- 
phasizing the  facts  in  this  case  as  coining,  directly 
within  the  rule  laid  down,  in  order  to  sustain  the 
award  of  alimony  and  counsel  fee  in  an  action  for 
separation.  Mr.  Justice  Merrell  said  with  great 
force  (page  818)  : 

"To  justify  the  plaintiff  in  seeking  the 
court's  intervention  she  should  show  facts 
from  which  it  fairly  appears  that  plaint  ill* 
would  have  reasonable  ground  to  apprehend 
violence  by  a  continuance  of  her  marriage  re- 
lations with  the  defendant  (Donohue  vs. 
Donohue,  180  App.  Div.,  501  ;  McBride  vs. 
McBride,  31  N.  Y.  St.  Repr.,  631).  In  Ken- 
nedy vs.  Kennedy  (73  N.  Y.,  309,  374),  Chief 
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Judge  Church  approves  as  'concise  ami  com- 
prehensive' tlie  rule  enunciated  in  1  Bishop  on 
Marriage  and  Divorce,  *717,  note  4,  as  follows: 
'There  must  be  either  actual  violence  com- 
mitted attended  with  danger  to  life,  limb  or 
liealth,  or  there  must  be  a  reasonable  appre- 
hension of  such  violence.* " 

As  to  the  amount  to  be  awarded  after  the  making 
of  a  prima  facie  cane,  this  Court  has  said  in  Patter- 
#on  vs.  Patterson,  4  App.  Div.,  148: 

"In  coining  to  a  conclusion  as  to  the  amount 
of  alimony,  the  station  in  life  of  the  husband, 
his  means,  as  shown  by  the  testimony,  includ- 
ing his  expenditures,  and  his  apparent  condi- 
tion should  be  the  criterion  as  to  the  proper 
amount  necessary  to  give  the  wife  suitable  sup- 
port, it  being  remembered  that  such  suitable 
support  is  not  simply  what  will  supply  her 
with  the  bare  necessities  of  life,  but  such  a 
sum  as  will  keep  her  in  the  situation  and  con- 
dition in  which  her  husband's  m-etrni  entitle 
her  to  lire." 

A  married  man  has  the  absolute  right  of  prescrib- 
ing the  manner  of  living  of  his  wife  and  himself. 
Having  once  established  that  manner  of  living  and 
continuing  down  to  the  date  when  the  parties 
separate,  she  and  the  issue  of  said  marriage  are  en- 
titled thereafter  to  be  maintained  in  the  same  style 
precisely  as  they  were  living  in  as  the  wife  and  child 
of  the  defendant. 

The  plaintiff's  allegations  that  the  cost  of  main- 
taining the  home,  automobile,  moving  expenses, 
medical  services,  held,  incidentals,  ete.,  exceeded 
§<>0,000  per  annum  remains  undenied.   The  follow- 
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ing  figures  show  roncltwiviiy  that  $00,000  under- 

estimates  the  defendant's  expenditures  in  1022: 

Allowance  received  by  plaintiff, 

per  week  or  per  annum  (fol.  272)  f  10,400.00 

Plaintiffs  clothes  (fol.  333)    10,000.00 

Defendant's  maintenance  of  $12,000 

Packard  car,  estimated  (fol.  335)   5,000.00 

Rent,  Belnord  Apartment  (fol.  330) .  .  3,500.00 

Entertainment  (fol.  338)    5,000.00 

Defendant's  clothes  (fol.  337)   3,000.00 

Trip  to  Europe  (fol.  200)  '.   5,000.00 

Furnishing  Belnord  Apartment  (fol. 

150)    33,000.00 


174,900.00 

This  does  not  include  wearing  apparel  for  the 
baby,  medical  services,  dental  services,  defendant's 
dues  to  the  Fennimore  Country  Club,  fire  insurance, 
burglary  insurance,  health  insurance,  etc.  The 
premiums  on  the  defendant's  life  insurance  policies, 
aggregating  $300,000  ^"also  not  included  in  the 
above  figures. 


The  order  appealed  from  was  a 
proper  exercise  of  judicial  discre- 
tion and  should  be  affirmed  with 
costs. 

Respectfully  submitted, 

EPSTEIN  &  BROTHERS, 
Attorneys  for  Plaintiff-Respondent 

Geouce  Edwin  Joseph, 
of  Counsel. 

38097 
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Notice  of  Appeal. 


New  Yoiik  County. 


P.  Wolf  &  Co.,  Inc. 


Peteu  Wolf, 


against 


Defendant 


Plaintiff, 


2 


Sir: 


PLEASE  TAKE  NOTICE,  that  the  above-named 
plaintiff  hereby  appeals  to  the  Appellate  Division 
of  the  Supreme  Court,  First  Department,  from  the 
order  made  and  entered  in  the  above  entitled  ac- 
tion and  filed  in  the  office  of  the  Clerk  of  the  County 
of  New  York,  on  the  3rd  day  of  April,  11)1*3,  deny- 
ing an  injunction  pendente  lite  and  this  appeal  is 
taken  from  each  and  every  part  of  said  order. 

Dated,  New  York,  April  7th,  1923.  3 


Yours,  &c., 

ISADORE  APFEL, 
Attorney  for  Plaintiff, 
Office  and  Post  Office  Address, 

299  Broadway, 


Messrs.  Cohen,  Haas  &  Bchimmbi 
Attorneys  for  Defendant, 
302  Broadway, 
Manhattan, 

New  York  City. 

James  A.  Donegal,  Esq., 


Borough  of  Manhattan, 

City  of  New  York. 


To 


Clerk  of  the  County  of  New  York. 


Order  Appealed  From. 

NEW  YORK  SUPREME  OOUBT, 
County  op  New  Yokk, 
Special  Term— Part  L 
Index  No.  13578/23. 
Present— Hon.  James  O'Malley,  Justice. 


P.  Wolf  &  Company 
against 
Peter  Wolf. 


The  following  papers  numbered  1  to  read 
on  this  motion,  submitted  this  2nd  day  of  April, 
1923.    Calendar  ^*o.  82. 

Papers 
Numbered 

Order  to  Show  Cause  and  Affidavits  An- 
nexed and  Complaint   1  to  11 

Answering  Affidavits  and  Answer  13  and  11 

Reply  Affidavits    15 

Stipulation    12 

Upon  the  foregoing  papers  this  motion  is  denied. 
The  moving  papers  are  insufficient  to  warrant  the 
granting  of  an  injunction  pendente  lite. 

Dated,  April  3rd,  1923. 

J.  O'M., 
J.  S.  C. 
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Order  to  Show  Cause. 

SUPREME  COURT, 
New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 

Defendant, 


Upon  reading  the  summons  and  complaint  here- 
in; the  affidavit  of  Jacob  Fiedler,  verified  March 
13th,  192.*$,  the  affidavits  of  Jacob  Sobel,  Abe  Stras- 
burger  and  Mrs.  Mawbey,  all  verified  the  same  date, 
together  with  the  exhibits  hereto  attached, 

LET  the  defendant  show  cause  at  a  Special  Term 
of  this  Court  to  be  held  at  Part  I  thereof,  at  the 
County  Court  House,  in  the  Borough  of  Manhattan, 
City  <>f  New  York,  on  the  26th  day  of  March, 
at  10  :00  o'clock  in  the  forenoon  or  as  soon  there- 
after as  counsel  can  l>e  heard  why  an  order  should 
not  he  made  restraining  and  enjoining  the  defend- 
ant pendente  lite  from  interfering  witli  the  busi- 
ness of  the  plaintiff  and  from  soliciting  or  trans- 
acting business  with  plaintiff's  customers  and  why 
the  plaint  ill' should  not  have  such  other  and  further 
relief  in  the  premises  sis  may  be  just  and  proper, 
including  an  injunction  as  prayed  for  in  the  com 
plaint  herein, 
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4 

Affidavit  of  Jacob  Fiedler. 


LET  service  personally  on  the  defendant,  Peter 
Wolf,  of  a  eopy  of  this  order  on  or  before  March 
23,  1928,  be  sufficient. 

Dated,  New  York,  March  20,  1923. 

MITCHELL  L.  ERLANGEK, 
Justice  of  the  Supreme  Court 
of  the  State  of  New  York. 


11  /kffidavit'of  Jacob  Fiedler. 

SUPREME  CQ3/RT, 
New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 

Defendant. 


City,  County  and  State  of  New  York,  ss.  r 

Jacob  Fiedler,  being  duly  sworn,  deposes  and 
says:  That  he  is  President  of  the  above-named 
plaintiff. 

He  has  read  and  verified  the  complaint  in  this 
action  and  repeats  the  statements  therein  made. 

The  business  of  Peter  Wolf  &  Co.,  Inc.,  has  been 
established  since  the  inception  of  the  company  in 
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Affidavit  of  Jacob  Fiedler. 


1910  and  the  business  of  the  plaintiff  Located  at 
1499  Third  Avenue,  New  York  City,  was  estab- 
lished by  plaintiff's  predecessor  Henry  Frahme  for 
at  least  ten  years  prior  thereto.  The  chief  asset 
of  the  company  is  its  good  will  and  the  list  of 
customers  collected  for  a  large  number  of  years 
by  plaintiff  and  its  predecessor. 

The  sum  of  $6,500.00  was  paid  to  Henry  Frahme 
for  the  sale  of  the  said  business  to  the  plaintiff 
and  one  of  the  most  valuable  assets  was  the  list 
and  compilation  of  over  10,000  customers  on  card 
indexes  maintained  by  Frahme  which  he  turned  14 
over  to  plaintiff  and  agreed  not  to  solicit  the  said 
customers  or  have  any  dealings  with  them  in  any 
manner  or  form,  so  that  plaintiff  acquired  the  ex- 
clusive right,  title  and  interest  therein. 

As  appears  from  the  complaint,  the  defendant 
was  one  of  the  organizers,  stockholder  and  Presi- 
dent of  the  plaintiff  and  continued  as  President 
until  on  or  about  the  4th  day  of  January,  1923, 
when  he  tendered  his  resignation  to  the  plaintiff 
without  any  cause  or  justification  therefor,  and  he 
still  is  and  continues  to  be  a  stockholder  of  the 
plaintiff.  That  he  was  also  in  the  employ  of  the  ^5 
plaintiff  and  his  relationship  with  plaintiff  was  of 
a  peculiar  confidential  character.  The  customers' 
lists  compiled  and  acquired  by  plaintiff  necessi- 
tating the  expenditure  of  considerable  moneys  in 
advertising  and  solicitation,  were  entrusted  into 
the  hands  of  the  defendant.  The  defendant  was 
thus  given  an  opportunity  to  have  access  thereto 
and  to  form  acquaintances  with  the  customers  and 
with  plaintiff's  business,  which  gave  him  a  peculiar 
opportunity  to  cultivate  the  good  will  of  plaintiff's 
trade.  Proof  of  his  bad  faith  and  attempt  to 
effectuate  a  diversion  of  plaintiff's  trade  was  not 
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Affidavit  of  Jacob  Fiedler. 


confirmed  until  after  defendant  terminated  his  em- 
ployment with  plaintiff  and  severed  his  relations 
as  an  officer  thereof. 

Deponent  has  information  that  prior  to  the  time 
when  defendant  served  his  notice  of  resignation  on 
the  plaintiff,  he  and  another  individual  arrived  at 
plaintiff's  uptown  office  in  the  early  hours  of  the 
morning  for  the  purpose  of  securing  copies  of  plain- 
tiff's list  of  customers. 

That  upon  an  investigation  deponent  has  since 
learned  that  defendant  has  circularized  plaintiff's 

17  customers  appearing  on  the  lists  in  the  plaintiff's 
possession,  and  which  was  the  sole  property  of  the 
plaintiff,  in  an  endeavor  to  take  away  the  business 
and  patronage  of  the  plaintiff,  to  its  damage,  and 
hereto  annexed  and  part  of  these  moving  papers  is 
attached  in  the  form  of  exhibits,  the  card  and  com- 
munication and  the  envelope  addressed  to  cus- 
tomers of  plaintiff  appearing  on  such  list.  There 
is  also  attached  and  made  part  hereof,  affidavits 
of  other  customers  of  the  plaintiff  also  taken  from 
the  list  compiled  by  the  plaintiff  and  owned  by  it 
in  connection  with  its  business.    The  defendant 

2g  whose  name  is  similar  to  that  of  the  plaintiff's  cor- 
porate name,  has  opened  and  is  maintaining  a  busi- 
ness similar  to  that  of  the  plaintiff  on  the  same 
block  and  on  the  opposite  side  of  the  uptown  office 
of  the  plaintiff,  and  it  is  apparent  that  his  object 
in  suddenly  terminating  his  relations  with  the 
plaintiff,  was  for  the  purpose  of  entering  into  a 
competitive  business  and  to  take  away  and  destroy 
the  good  will  of  the  business  of  the  plaintiff,  and 
for  that  purpose  has  taken  unto  himself  the  benefits 
of  the  information  and  the  list  of  names  entrusted 
to  him  while  an  employee  of  the  plaintiff  while 
there  existed  a  confidential  relationship  between 
them. 
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Affidavit  of  Jacob  Fiedler. 


That  the  necessity  for  an  immediate  appeal  for 
the  protection  of  the  Court,  has  prevented  the 
presentation  of  other  affidavits  by  plaintiff's 
customers. 

Plaintiff  will  suffer  irreparable  damage  unless 
an  injunction  is  granted  immediately,  restraining 
the  defendant's  activities,  and  it  is  necessary  that 
the  endeavors  on  the  defendant's  part  to  disrupt 
and  destroy  the  plaintiff's  business  be  enjoined  and 
that  he  be  likewise  enjoined  from  approaching  the 
customers  of  the  plaintiff. 

It  is  absolutely  essential  for  the  protection  of  20 
plaintiff's  business  pending  the  hearing  of  this 
motion,  that  an  injunction  he  granted,  because 
daring  the  interval  between  the  service  of  motion 
papers  and  the  determination  of  the  motion  after 
hearing,  incalculable  damage  can  be  done  by  de- 
fendant by  communicating  with  the  plaintiff's  cus- 
tomers and  continuing  efforts  to  divert  plaintiff's 
trade. 

That  this  case  is  not  yet  at  issue,  the  summons 
and  complaint  being  hereto  annexed,  and  the  next 
term  of  court  is  April,  1923. 

That  no  previous  or  other  application  for  the  an-  23 
nexed  order  has  been  made  to  any  Court  or  Judge. 

That  attached  hereto  are  eards  and  envelopes 
addi-essed  by  defendant  to  plaintiff's  customers  con- 
tained in  the  list  above  referred  to. 

JACOB  FIEDLER. 

Sworn  to  before  me  this 
14th  day  of  March,  1928. 

Irving  Cole, 

Commissioner  of  Deeds, 
N.  Y.  City. 
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New  York  County. 
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P.  Wolf  &  Co.,  Inc., 


Peter  Wolf, 


against 


Defendant, 


Plaintiff, 


City,  County  and  State  of  New  York,  ss. : 

A.  Strasburger,  being  duly  sworn,  deposes  and 
says: 

I  reside  at  1061  St.  Nicholas  Avenue,  in  the  Bor- 
ough of  Manhattan,  City  of  New  York. 

I  am  and  have  been  a  customer  of  I*.  Wolf  &  Co., 
Inc.,  for  a  number  of  years  last  past. 

In  the  month  of  March,  1023,  I  received  from  the 
defendant  by  mail  a  communication  that  contained 
the  attached  card  which  was  enclosed  therein. 


14th  day  of  March,  1023. 

Philip  Spiro, 

Residing  in  New  York  Co. 
N.  Y.  Co.  Clk.  No.  541 ;  N.  Y.  Co.  Keg.  No.  3212. 
Bronx  Co.  Clk.  No.  25 ;  Bronx  Co.  Reg.  No.  49. 
Commission  exp.  Mch.  30,  1923. 


A.  STRASBURGER. 


Sworn  to  be'foie  me  (his 
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P.  Wolf  &  Co.,  Inc.,  | 

riaintilT,  / 

against  V 

Peter  Wolf,  l 

Defendant.  1  26 


City,  County  and  State  of  New  York,  ss.: 

Jacob  Sobel,  being  duly  sworn,  deposes  and  says: 

I  reside  at  CIO  West  110th  Street,  in  the  Bor- 
ough of  Manhattan,  City  of  New  York. 

I  am  and  have  been  a  customer  of  P.  Wolf  & 
Co.,  Inc.,  for  a  number  of  years  last  past. 

In  the  month  of  March,  192.%  I  received  by  mail 
a  communication  addressed  to  me  by  the  defendant, 
which  contained  a  card,  an  exact  duplicate  of  the 
card  attached  hereto. 


JACOB  SOBEL. 

Sworn  to  before  me  this 
14th  day  of  March,  1923. 

PmLiF  Srino, 

Residing  in  Noav  York  Co. 
New  York  Co.  Clk.  No.  541 ;  N.  Y.  Reg.  No.  3212. 
Bronx  Co.  Clk.  No.  25 ;  Bronx  Co.  Reg.  No.  49. 
Commissiin  expires  Mck.  30,  1923. 
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New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Tlaintiff, 

against 

Peter  Wolf, 

Defendant 


City,  County  and  State  of  New  York,  ss. : 

Mrs.  Mawbey,  being  duly  sworn,  deposes  and 
says : 

I  reside  at  1729  Park  Ave.,  N.  Y.  C. 

I  am  and  have  been  a  customer  of  P.  Wolf  & 
Co.,  Inc.,  for  a  number  of  years  last  past. 

In  the  month  of  March,  15)23,  I  received  by  mail 
the  attached  envelope  and  card  which  was  enclosed 
therein. 

MRS.  MAWBEY. 

Sworn  to  before  me  this 
14th  day  of  March,  1023. 

Philip  Spiro, 
N.  Y.  Co.  Clk.  No.  541 ;  N.  Y.  Co.  Reg.  No.  3212*. 
Bronx  Co.  Clk.  No.  25 ;  Bronx  Co.  Reg.  No.  49. 
Commission  exp.  Mch.  30,  1923. 
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Exhibit  "A"  Annexed  to  Foregoing-  31 
V  Affidavit. 

Tel.  Lenox  Lady  in  Attendance 

PETER  WOLF 
Formerly  with  P.  Wolf  ft  Co. 

Manufacturer  of 

SURGICAL  APPLIANCES 

Abdominal  Supporters,  Trusses,  Elastic  Stockings 
and  Corsets,  Orthopaedic  Braces  and 

Whitman  Plates  32 

1406  TnrRD  Avenue 
Bet.  84th  and  85th  Sts.  New  York 


The  foregoing  was  sent  by  mail  in  an  envelope 
addressed  to  A.  Strasburger,  10G1  St.  Nicholas 
Avenue,  New  York  City. 
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34   Exhibit  "B"  Annexed  to  Foregoing 

Affidavit. 

Tel.  Lenox  Lady  in  Attendance 

PETER  WOLF 
Formerly  with  P.  Wolf  &  Co. 

Manufacturer  of 
SURGICAL  APPLIANCES 


35 


36 


Abdominal  Supporters,  Trusses,  Elastic  Stockings 
and  Corsets,  Orthopaedic  Braces  and 
WThitman  Plates 

1496  TniED  Avenue 
Bet.  84th  and  85th  Sts.  New  York 

The  Envelope  Read: 

Peter  Wolf 
1490  Third  Avenue 
New  York. 

Mr.  Mawbey 
1729  Park  Avenue 
N.  Y.  C. 

The  foregoing  was  sent  by  mail  in  an  envelope 
addressed  to  Mr.  Mawbey,  1729  Park  Ave.,  N.  Y.  C. 
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Exhibit  "C"  Annexed  to  Foregoing  37 

Affidavit. 

Tel.  Lenox  Lady  in  Attendance 

PETER  WOLF 

Formerly  with  P.  Wolf  &  Co. 

Manufacturer  of 

SURGICAL  APPLIANCES 

Abdominal  Supporters,  Trusses,  Elastic  Stockings 
and  Corsets,  Orthopaedic  Braces  and 

Whitman  Plates  38 

149G  Third  Avenue 
Bet.  84th  and  85th  Sts.  New  York 

The  Envelope  Read  as  Follows: 

Mrs.  Grossman 
10  L7  Intervalue  Ave, 
N.  Y. 

• 

1582  Carroll  Avenue 
Bklyn,  N.  Y. 

39 

The  foregoing  exhibit  was  sent  by  mail  in  an 
envelope  addressed  to  Mrs.  Grossman  1017  Inter- 
vale Avenue,  N.  Y. 
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40  Summons. 

SUPREME  COURT, 
New  Yobk  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 
41  Defendant 


To  the  above-named  Defendant  : 

YOU  ARE  HEREBY  SUMMONED  to  answer 
the  complaint  in  this  action,  and  to  serve  a  copy 
of  your  answer,  or,  if  the  complaint  is  not  served 
with  this  summons,  to  serve  a  notice  of  appearance, 
on  the  plaintiff's  attorney  "within  20  days  after 
the  service  of  this  summons,  exclusive  of  the  day 
of  service.  In  case  of  your  failure  to  appear  or 
answer,  judgment  will  be  taken  against  you  by  de- 
fault for  the  relief  demanded  in  the  complaint. 

Dated,  March  14th,  1923. 

ISADORE  APFEL, 
Attorney  for  Plaintiff, 
Office  ft  P.  O.  Address, 
No.  299  Broadway, 
Borough  of  Manhattan, 

City  of  New  York. 
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Complaint. 

SUPREME  COUKT, 
Nbw  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 

Defendant. 


Plaintiff,  complaining  of  the  defendant,  through 
its  attorney,  Isadore  Apfel,  alleges: 

First. — That  at  all  times  hereinafter  men- 
tioned, plaintiff  was  and  is  a  domestic  corporation, 
organized  and  existing  under  and  by  virtue  of  the 
Laws  of  the  State  of  New  York,  having  its  office 
and  principal  place  of  business  at  No.  1490  Third 
Avenue,  at  or  near  84th  Street,  and  also  main- 
tains a  place  of  business  at  70  Avenue  A,  in  the 
Borough  of  Manhattan,  City  of  New  York. 

Second. — That  the  plaintiff  is  engaged  at  the  ad- 
dresses above-mentioned  in  the  surgical  appliance 
business  at  retail  and  to  customers,  living  in  and 
about  the  Greater  City  of  New  York,  and  have 
been  engaged  in  such  business  since  its  incorpora- 
tion in  L916,  and  the  business  located  at  No.  1 190 
Third  Avenue,  New  York  City,  was  purchased  by 
plaintiff  from  one  Henry  Prahme,  who  was  engaged 
in  the  same  business  at  said  address  for  at  least 
ten  years. 
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Third. — That  continuously  since  the  establish- 
ment of  said  business,  the  plaintiff  and  its  prede- 
cessors by  and  through  the  efforts  and  labor  of  its 
officers,  employees,  agents  and  canvassers  hired 
and  paid  by  plaintiff  to  solicit  and  work  up  trade 
of  customers  and  by  the  expenditure  of  consider- 
able moneys  for  newspaper  advertising  and  other- 
wise, has  obtained  and  acquired  and  built  up  a 
large  and  extensive  patronage  within  the  City  of 
New  York. 

Fourth. — That  the  plaintiff  and  its  predecessors, 
in  the  pursuit  and  conduct  of  its  business  as  afore- 
said, employs  solicitors  and  salesmen  and  numer- 
ous other  employees  and  as  result  of  years  of  labor 
and  effort,  has  worked  out  a  system  and  a  list  of 
customers,  which  customers  amount  to  many  thou- 
sands, and  the  list  so  acquired  and  kept  are  main- 
tained in  indexes  and  constitute  an  original  list, 
collection  and  compilation  of  the  names  and  ad- 
<1iossck  of  plaintiffs  customers,  their  purchasing; 
power,  their  record  of  payments  and  other  infor- 
mation which  constitutes  a  vital  and  most  valuable 
asset  of  the  plaintiffs  business. 

Fifth. — That  in  and  about  the  year  1916,  plain- 
tiff was  incorporated  under  the  Laws  of  the  State 
of  New  York,  and  the  defendant  was  instrumental 
in  the  formation  of  said  corporation,  and  imme- 
diately from  its  very  inception  became  a  stock- 
holder and  was  duly  elected  President  and  con- 
tinned  to  be  President  until  the  4th  day  of  Janu- 
ary, 1923,  when  without  cause  or  reason,  tendered 
his  resignation  and  severed  all  relations  in  con- 
nection with  the  plaintiff. 
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Sixth. — That  besides  being  an  officer  and  stock- 
holder of  the  plaintiff  corporation,  the  defendant 
was  engaged  in  the  employ  of  the  plaintiff  and 
had  full  charge,  management  and  control  of  the 
uptown  branch  of  the  plaintiff's  business,  located 
at  1!!)!)  Third  Avenue,  in  the  Borough  of  Man- 
hattan, City  of  New  York,  and  had  under  his 
charge  and  control  all  of  the  files  and  indexes  con- 
taining the  original  list  of  plaintiff's  customers 
which  was  compiled  by  the  plaintiff's  predecessors 
Henry  Frahnie  and  which  contained  the  names  of 
over  ten  thousand  customers,  compiled,  tabulated  50 
and  collected  by  the  said  Henry  Frahme  in  a  busi- 
ness previously  conducted  and  managed  by  him 
for  a  period  of  over  ten  yearn  prior  thereto. 

Seventh.— That  from  time  to  time  additional 
cards  of  new  customers  obtained  by  plaintiff  were 
compiled,  kept  and  maintained  by  plaintiff,  to  all 
of  which  defendant  was  given  free  access  by  reason 
of  the  confidence  and  trust  reposed  in  him  by  plain- 
tiff. 

Eighth. — That  the  defendant  while  in  the  em- 
ploy of  the  plaintiff  received  and  collected  from  51 
the  plaintiff  a  stipulated  salary  and  commissions 
and  benefits,  by  reason  of  the  agreement  of  his 
employment,  all  of  which  were  paid  and  given  by 
plaintiff  to  the  said  defendant  in  the  helief  that 
the  said  defendant  was  performing  his  duties  in 
accordance  with  the  agreement  of  his  employment 
which  was  designed  to  protect  plaintiff  against 
any  diversion  of  its  customers  and  good  will. 

NiNTn. — That  the  defendant  while  in  the  employ 
of  the  plaintiff  as  aforesaid,  and  prior  to  the  1th 
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day  of  January,  1923,  when  he  severed  his  rela- 
tions and  connections  with  the  plaintiff,  conspired 
to  injure  Ihe  plaintiff  in  its  business  and  to  ac- 
quire unto  himself,  the  trade  and  customers  of  the 
plaintiff,  particularly  the  trade  of  the  customers 
mentioned  in  the  cards  entrusted  to  the  control  of 
the  defendant  by  the  plaintiff  as  aforesaid,  and  in 
violation  of  his  employment  with  the  plaintiff,  se- 
cured the  names  on  said  list  and  on  and  since 
said  date,  has  made  arrangements  as  result  of  un- 
lawful and  improperly  copying  the  names  thereof, 
is  now  sending  circulars  to  the  said  customers  of 
the  plaintiff  and  doing  other  act?  for  the  purpose 
of  appropriating  to  himself  the  benefits  of  the  trade 
to  be  derived  from  the  customers  of  the  plaintiff. 

Tenth. — That  in  pursuance  of  the  conspiracy 
aforesaid,  the  defendant  on  or  about  the  3rd  day 
of  February,  1923,  opened  and  is  conducting  a  busi- 
ness similar  to  the  plaintiff  at  No.  149(5  Third  Ave- 
nue, in  the  Borough  of  Manhattan,  City  of  New 
York,  which  place  of  business  is  across  the  street 
and  on  the  same  block  wherein  one  place  of  busi- 
ness of  the  plaintiff  is  maintained,  and  the  defend- 
ant caused  cards  and  literature  to  be  printed  with 
respect  to  the  furtherance  of  his  business  and  dis- 
tributed same  among  plaintiff's  customers  and  par- 
ticularly the  customers  mentioned  in  the  cards  en- 
trusted to  said  defendant  by  plaintiff,  and  the  de- 
fendant has  solicited  and  is  soliciting  business  in 
his  own  behalf  from  the  plaintiffs  said  customers 
and  is  continuing  such  solicitation  with  the  plain- 
tiff's said  customers,  without  the  plaintiff's  con- 
sent. 

Eleventh. — That  since  the  4th  day  of  January, 
1923,  defendant  with  fall  knowledge  of  the  rights 
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and  interests  of  the  plaintiff  in  the  premises,  but 
without  its  consent  and  for  the  sole  benefit  of  the 
defendant  and  in  pursuance  of  a  plan  and  scheme 
to  damage  and  ruin  the  business  of  this  plaintiff 
and  to  despoil  it  of  its  business  and  customers,  has 
been  and  is  now  engaged  in  making  use  of  and 
employing  the  information  obtained  and  secured 
by  the  said  defendant  solely  by  virtue  of  his  em- 
ployment with  the  phiintiff  and  which  is  contained 
in  the  plaintiff's  list,  compilations,  collection  of 
its  customers. 

Twelfth. — That  the  defendant  by  the  violation 
of  his  confidential  relationship  to  the  plaintiff  and 
in  the  manner  aforesaid,  has  secured  and  appro- 
priated for  his  own  use  and  benefit  the  list  and 
customers  of  the  plaintiff. 

Thirteenth. — That  the  knowledge  and  informa- 
tion possessed  by  defendant  of  the  trade  and  cus- 
tomers of  the  plaintiff  is  of  great  value  and  Avas 
derived  solely  by  reason  of  the  confidential  rela- 
tionship arising  from  the  defendant's  employment 
by  the  plaintiff;  that  the  disclosure  or  use  thereof 
or  interference  therewith  has  caused  and  will 
cause,  serious,  irremediable  and  irreparable  loss 
and  damage  to  the  plaintiff,  for  which  it  has  no 
adequate  remedy  at  law;  that  it  is  impossihle  for 
plaintiff  to  detect  or  ascertain  the  full  extent  of 
violations  of  plaintiffs  rights  by  the  defendant, 
and  unless  the  defendant  be  enjoined  from  such 
violations,  the  plaintiff  will  be  wholly  without 
redress. 

FOURTEENTH. — T hat  unless  defendant  be  re- 
strained and  enjoined  pending  the  trial  of  this 
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action  and  thereafter,  from  doing  or  performing 
any  of  the  acts  or  things  hereinabove  complained 
of  and  from  disclosing  the  information  obtained 
and  secured  by  defendant  from  and  contained  in 
and  as  result  of  the  customer's  cards  entrusted  to 
him  while  in  said  employment  and  arising  from 
his  relations  to  the  plaintiff's  customers  while  in 
said  employment,  and  from  canvassing,  soliciting 
and  accepting  orders  and  trade  of  plaintiffs  said 
customers  either  for  himself  or  for  any  individual, 
firm  or  corporation  other  than  the  plaintiff,  this 

59 

plaintiff  will  suffer  serious,  irremediable  and  ir- 
reparable damage,  for  which  it  has  no  adequate 
remedy  at  law. 

WHEREFORE,  plaintiff  prays  for  judgment 
that  the  defendant  and  his  agents,  servants  and 
employees,  all  and  singular,  be  stayed,  restrained 
and  enjoined,  pending  the  trial  of  this  action  and 
permanently  thereafter  from  in  any  manner,  direct- 
ly or  indirectly  injuring,  impairing,  destroying  or 
interfering  with  the  business  of  the  plaintiff  and 
from  individually,  personally  or  otherwise,  solicit- 
qq  ing  from  or  interfering  with  any  of  the  plaintiff's 
customers  and  from  in  any  wise  making  use  of 
or  disclosing  to  or  for  any  individual,  firm  or  cor- 
poration other  than  plaintiff,  any  of  the  knowl- 
edge or  information  from  or  contained  in  any  list, 
compilation,  customer's  cards  or  collection  belong- 
ing to  the  plaintiff  of  the  name  or  addresses  of 
its  customers  or  any  copy  thereof  or  any  part  there- 
of and  from  calling  upon,  canvassing,  soliciting, 
accepting  or  securing  orders  for  merchants  similar 
in  kind  to  that  dealt  in,  carried  and  used  by  plain- 
tiff in  its  business  from  the  customers  of  the  plain- 
tiff; and  that  defendant  and  its  agents,  servants 
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and  employees  be  enjoined  from  in  any  manner 
persuading  or  attempting  to  persuade  any  em- 
ployees connected  with  plaintiff  to  violate  their 
contracts  of  employment  or  to  furnish  or  disclose 
to  any  individual,  firm  or  corporation  other  than 
plaintiff  any  knowledge  or  information  with  re- 
spect to  the  plaintiff's  customers  and  the  plaintiff 
further  prays  that  the  defendant  be  required  to 
make  discovery  to  the  plaintitf  of  his  transactions 
with  the  plaintiff's  customers  and  that  the  defend- 
ant be  required  to  account  to  the  plaintiff  for  all 
profits  and  gains  arising  from  the  matters  herein-  ^ 
before  alleged;  and  that  the  plaintiff  have  such 
other  and  further  relief  as  to  the  court  may  seem 
just  and  proper  in  the  premises,  together  with  the 
costs  and  disbursements  of  this  action. 

LSAPORE  APFEL, 
Attorney  for  Plaintiff, 
Office  &  P.  O.  Address, 

299  Broadway, 
Borough  of  Manhattan, 

New  York  City. 


State  of  New  York, 
County  of  New  York, 
City  of  New  York, 


ss. 


Jacob  Fiedler,  being  duly  sworn,  deposes  and 
says:    That  he  is  the  l*resident  of  the  plaintiff 
herein;  that  he  has  read  the  foregoing  complaint 
and  knows  the  contents  thereof;  that  the  same  is 
true  to  his  own  knowledge,  except  as  to  the  mat 
ten  therein  stated  to  tie  alleged  upon  in  forma 
tion  and  belief,  and  as  to  those  matters  he  be 
lieves  it  to  be  true. 
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That  the  reason  this  verification  is  made  by  de- 
ponent and  not  by  the  plaintiff  is  that  the  plain- 
tiff is  a  corporation  and  deponent  is  an  officer 
thereof,  to  wit:  President,  and  his  knowledge  is 
derived  from  the  books  of  the  corporation  and 
from  persons  in  its  employ. 

JACOB  FIEDLER. 

Sworn  to  before  me  this 
14th  day  of  March,  1923. 

Irving  Cole, 
65  Commissioner  of  Deeds, 

N.  Y.  City. 


Answer. 

SUPREME  COURT, 
New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

66  against 

Peter  Wolf, 

Defendant. 


The  defendant,  by  Cohen,  Haas  &  Schimmel,  his 
attorneys,  answering  the  complaint  herein,  respect- 
fully shows  and  alleges: 

I.  He  denies  so  much  of  Paragraph  "Sixth"  of 
the  complaint  herein  as  alleges  that  the  defendant 
herein  had  under  his  charge  and  control  all  of  the 


! 


by  Google 


23 
Answer. 


tiles  and  indexes  containing  the  original  list  of 
plaintiff's  customers. 

TT.  He  denies  each  and  every  allegation  contained 
and  alleged  in  paragraphs  marked  "Ninth", 
"Tenth",  "Eleventh",  "Twelfth",  "Thirteenth"  and 
"Fourteenth"  of  the  complaint  herein. 

WHEREFORE,  defendant  demands  judgment 
dismissing  the  complaint  herein,  besides  the  costs 
and  disbursements  of  this  action. 

COHEN,  HAAS  &  SCHTMMEL, 

Attorneys  for  Defendant, 

Office  &  l\  ().  Address, 

302  Broadway, 
Borough  of  Manhattan, 
City  of  New  York. 


Verification 

State  of  New  York, 
County  of  New  York, 
City  of  New  York, 


ss. 
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Peter  Wolf,  being  duly  sworn,  deposes  and  says  ($[) 
that  he  is  the  defendant  in  the  within  action:  that 
he  has  read  the  foregoing  answer  and  knows  the 
contents  thereof;  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  on  information  and  belief,  and  that 
as  to  those  matters  he  believes  it  to  be  true. 

PETER  WOLF. 

Sworn  to  before  me,  this  :i0th 
day  of  March,  V.)2:\. 

Max  E.  Klinkensteln, 
Comm.  of  Deeds, 
N.  Y.  City. 
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SUPREME  COURT, 
New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 
71  Defendant 


State,  City  and  County  of  New  York,  as. : 

Peter  Wolf,  being  duly  sworn,  deposes  and  says : 
That  I  am  the  defendant  in  this  action. 

The  plaintiff  was  incorporated  in  or  about  the 
month  of  April,  191G,  the  incorporators  being  my- 
self, Jacob  Fiedler,  Herman  Klein  and  Isidore 
Fiedler. 

At  the  time  of  the  organization  of  the  corpora- 
^2  tion,  the  said  parties  conducted  two  places  of  busi- 
ness, one  at  #  70  Avenue  A,  and  the  other  at  #1499 
Third  Avenue,  Borough  of  Manhattan,  City  of  New 
York.  The  business  at  #70  Avenue  A,  was  orig- 
inally conducted  by  a  partnership  composed  of  my- 
self and  Jacob  Fiedler.  Subsequently,  we  pur- 
chased the  business  of  one,  Henry  Frahme,  at 
#1499  Third  Avenue,  and  we  took  in  two  additional 
partners,  namely,  Herman  Klein  and  Isidore  Fied- 
ler. 

After  the  incorporation,  I  was  placed  in  charge 
of  the  uptown  store  at  #1499  Third  Avenue,  as 


igitized  by  Google 


Gppoainq  Affidavit  of  Peter  Wolf. 
— — —   73 

manager  thereof.  I  was  also  made  president  of  the 
corporation.  I  was  the  practical  man  of  the  busi- 
ness; in  other  words,  I  did  all  the  making  of  the 
appliances  in  which  the  plaintiff  dealt,  namely, 
trusses,  braces,  supporters  and  such  other  special 
appliances.  While  I  was  located  in  the  uptown 
store,  I  did  the  manufacturing  for  both  stores. 

For  the  first  four  years  of  the  organization  of  the 
business,  I  worked  from  five  o'clock  in  the  morning 
until  ten  o'clock  at  night  every  day  of  the  week, 
Saturdays  and  Sundays  included.  During  this 
period  of  time,  I  lived  over  the  store  at  #1499  Third  74 
Avenue.  Then,  towards  the  end  of  1919,  1  moved 
to  Pelham,  New  York,  where  1  now  reside  and  from 
that  time  on,  my  hours  were  from  six  o'clock  in  the 
morning  until  three  fifteen  o'clock  daily,  excluding 
Sundays.  Recently,  within  the  last  year  or  two, 
we  arranged  that  each  member  of  the  corporation 
should  have  one  day  off  each  week,  in  addition  to 
Sunday. 

I,  more  than  ony  other  member  of  the  firm  was 
responsible  for  its  success.  1  say  this  in  full  real- 
ization of  the  services  rendered  by  the  other  mem- 
bers of  the  corporation  but  without  exaggeration,  75 
it  was  the  fact  that  T  did  practically  all  the  labor 
involved  in  the  making  of  the  various  articles  which 
were  sold  that  resulted  in  the  prosperity  of  the  cor- 
poration. There  is  a  vast  difference  between  fac- 
tory made  appliances  and  order  made  materials, 
such  as  I  furnished  to  the  customers  of  the  plain- 
tiff. 

Tn  spite  of  all  the  efforts  that  T  made  in  behalf 
of  the  corporation,  and  in  spite  of  the  sacrifices  I 
made  in  its  behalf,  the  remaining  members  of  the 
corporation  failed  to  appreciate  my  services. 
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I  discovered  that  one  of  the  members  of  the  cor- 
poration was  guilty  of  misappropriating  funds  of 
the  corporation.  I  decided,  however,  to  wait  until 
the  annual  meeting  of  the  corporation  before  sever- 
ing my  connection  with  the  corporation.  Accord- 
ingly, in  the  early  part  of  December,  UV2'2,  I  notified 
The  secretary  and  treasurer  of  the  corporation  that 
I  intended  to  resign  as  president  and  director  of 
the  plaintiff,  to  take  effect  on  January  4th,  1923, 
which  was  the  date  of  the  annual  meeting  of  the 
stockholders  of  the  corporation.    Subsequently,  I 

77  confirmed  my  oral  notice  by  a  written  letter  an- 
nouncing my  resignation  to  take  effect  on  January 
4th,  1923.  At  the  same  time,  I  also  advised  the 
company  that  I  give  it  the  option  to  purchase  my 
stock  consisting  of  twenty-five  (25)  shares  of  the 
par  value  of  One  hundred  ($100)  Dollars  each,  for 
the  sum  of  Twenty-five  hundred  (#2500)  Dollars, 
this  notice  being  in  accordance  with  the  terms  of  a 
written  contract  entered  into  between  the  stock- 
holders of  the  corporation  on  April  25th,  1910.  I 
further  notified  it  that  unless  this  option  was  exer- 
cised, I  would  dispose  of  my  said  shares  of  stock 

ryg  to  an  outsider,  also  in  accordance  with  the  terms 
of  said  agreement. 

In  this  same  letter,  I  also  demanded  of  Jacob 
Fiedler,  as  treasurer  of  the  corporation,  that  he 
furnish  me,  within  thirty  days,  in  accordance  with 
Section  69  of  the  Stock  Corporation  Law  of  this 
State,  with  a  financial  statement  under  oath  of  the 
affairs  of  the  corporation,  embracing  a  particular 
account  of  all  its  assets  and  liabilities.  My  resigna- 
tion was  accepted  and  on  January  4th,  1923,  I 
severed  my  connection  with  the  plaintiff  corpora- 
tion. 
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I  then  opened  a  place  of  business  in  the  same 
line  as  the  plaintiff  is  engaged  in,  to  wit,  the  sale 
of  trusses,  abdominal  supporters,  rubber  stockings, 
etc.,  at  #1490  Third  Avenue,  Borough  of  Manhat- 
tan, City  of  New  York.  I  opened  this  place  of  busi- 
ness on  February  3rd,  1923,  and  since  that  time,  1 
have  been  and  still  am  doing  business  at  that  ad- 
dress. 

It  is  true  that  I  am  a  competitor  of  the  plaintiff 
but  I*  am  competing  with  it  openly  and  fairly  and 
have  not  conspired  in  any  way,  as  the  plaintiff 
claims  in  its  complaint,  to  injure  the  plaintiff  in  its  80 
business  and  to  acquire  unto  myself  its  trade  and 
customers. 

The  plaintiff  alleges  both  in  its  complaint  and  in 
the  affidavit  of  Jacob  Fiedler,  in  support  of  this  mo- 
tion, that  by  reason  of  my  peculiar  confidential  re- 
lationship with  the  plaintiff,  I  was  enabled  to  ob- 
tain a  copy  of  the  list  of  customers  of  the  plaintiff 
and  am  now  soliciting,  by  means  of  such  list,  the 
customers  of  plaintiff. 

These  allegations  I  absolutely  deny.  At  the  place 
of  business  of  the  plaintiff  at  #1499  Third  Avenue, 
a  card  index  of  the  customers  of  the  plaintiff  was  81 
kept  in  the  office  located  in  the  front  part  of  the 
store.  These  cards  were  contained  in  drawers  and 
were  open  to  all  of  the  employees  of  the  corporation. 
There  were  five  employees  of  the  corporation  at  the 
uptown  store,  to  wit,  myself,  Isidore  Fiedler,  and 
three  girls.  All  of  us  alike  had  access  to  these 
cards.  They  were  under  no  one's  special  care  and 
were  not  kept  under  lock  and  key.  They  were  used 
daily  by  all  alike  in  connection  with  the  business  of 
the  company. 

At  no  time  have  I  examined  this  file  other  than  in 
sthe  regular  course  of  the  corporation's  business.  1 
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never  made  a  copy  of  the  names  contained  in  said 
card  index  and  I  never  made  a  copy  of  any  list  of 
the  names  of  the  customers  of  the  plaintiff. 

On  page  "2"  of  the  affidavit  of  Jacob  Fiedler,  ap- 
pears the  following  statement,  which  is  the  only 
allegation  made  by  the  plaintiff  in  support  of  this 
motion  for  a  temporary  injunction,  which  in  any 
way  charges  me  with  the  procuring  of  such  list: 

•Deponent  has  information  that  prior  to  the  time 
when  defendant  served  his  notice  of  resignation  on 
the  plaintiff,  he  and  another  individual  arrived  at 
plaintiff's  uptown  office  in  the  early  hours  of  the 
morning  for  the  purpose  of  securing  copies  of  the 
plaintiffs  list  of  customers."  This  statement  is 
unqualifiedly  untrue.  I  never,  either  alone  or  in 
company  with  anyone  else,  made  a  copy  of  the 
plaintiff's  list  of  customers,  either  in  the  early 
hours  of  the  morning  or  at  any  other  time.  It  is 
upon  this  vague  and  indefinite  accusation  that  the 
plaintiff  bases  its  application  for  an  injunction. 

The  plaint  iff  annexes  to  the  moving  papers,  the 
affidavits  of  three  persons,  namely,  A.  Strasburger, 
Jacob  Sobel  and  Mrs.  Mawbey,  each  verified  March 
14th,  1923,  and  each  in  the  same  form  to  the  effect 
that  they  are  customers  of  the  plaintiff  and  that  in 
March,  1923,  they  received  from  me,  by  mail,  my 
card. 

These  affidavits  are  true.  I  did  send  to  the  per- 
sons mentioned  by  mail,  my  business  card.  On 
February  27th,  1923, 1,  from  memory,  sent  to  a  com- 
paratively small  number  of  customers  of  the  plain- 
tiff, my  business  card,  and  among  them,  were  the 
persons  mentioned.  These  people,  for  example,  Mr. 
Jacob  Sobel,  I  knew  well  because  I  had  done  work 
for  him  for  seven  years.  He  has  often  invited  me  to 
come  to  see  him.   He  is  in  the  pawn  shop  business 
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and  his  name  and  address  are  in  the  telephone  book. 
Mrs.  Mawbey  I  had  done  work  for  for  a  good  many 
years  and  I  was  familiar  with  her  name  and  ad- 
dress, and  so  with  the  remainder  of  the  persons  that 
I  sent  out  cards  to.  The  statement  that  1  have  a 
list  of  the  names  of  the  customers  of  the  plaintiff  is 
not  true  nor  is  it  true  that  I  have  solicited  all  of 
the  customers  of  the  plaintiff.  As  I  stated,  I  sent 
out  my  cards  to  a  small  number  of  persons  whose 
uames  and  addresses  I  became  familiar  with  by  rea- 
son of  my  long  course  of  dealing  with  them  in  con- 
nection with  my  work  for  the  plaintiff.  86 

It  is  true  that  I  am  in  competition  with  the  plain- 
tiff but  I  am  competing  with  it  on  a  fair  basis  and 
have  made  no  false  representations  of  any  kind  as 
to  my  connection  with  the  plaintiff.  Tn  fact,  the 
cards  whieh  are  marked  respectively,  Exhibit  "A", 
Exhibit  "B",  and  Exhibit  "C",  and  are  annexed  to 
the  moving  papers  herein  and  which  exhibits  con- 
sist of  my  business  cards,  specifically  state  that  I 
was  formerly  with  I\  Wolf  &  Co.,  Inc.  I  am  at- 
tempting to  get  business  on  my  merits  and  T  have 
never  directly  or  indirectly  represented  that  I  still 
am  with  the  plaintiff  or  that  1  am  soliciting  busi- 
ness  in  behalf  of  the  plaintiff. 

I  am  still  a  stockholder  of  the  plaintiff  and  al- 
though I  sent  notice  to  the  plaintiff,  giving  it  the 
option  to  purchase  my  stock,  the  plaintiff  has  not 
taken  advantage  of  my  offer  and  I  am  endeavoring 
to  dispose  of  this  stock. 

I  have  signed  a  verified  answer  in  which  I  un- 
qualifiedly deny  the  allegation  of  the  complaint  in 
so  far  as  it  alleges  that  1  am  conspiring  to  ruin  the 
plaintiff's  business  and  to  take  away  its  trade  and 
customers  by  means  of  the  use  of  the  list  of  names 
belonging  to  the  corporation  and  that  I  am  engaged 
in  making  use  of  and  employing  the  information 
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secured  by  me  while  in  the  employ  of  the  plaintiff 
and  which  is  contained  in  the  plaint MPs  list  or  col- 
lection of  its  names  of  customers ;  said  answer  fur- 
ther denies  that  I  have  violated  any  confidential 
relationship  Avith  the  plaintiff  by  means  of  which  I 
have  secured  and  appropriated  for  my  own  use  and 
benefit,  the  list  of  customers  of  the  plaintiff,  and 
that  the  knowledge  or  information  that  I  possess  of 
the  trade  and  customers  of  the  plaintiff  was  derived 
solely  by  reason  of  the  confidential  relationship 
arising  from  my  employment  by  the  plaintiff.  This 

89  answer,  duly  verified  the  30th  day  of  March,  1923, 
is  made  part  hereof,  as  though  fully  set  forth  at 
length  herein. 

The  relief  sought  by  the  plaintiff,  as  stated  in  the 
order  to  show  cause,  is  that  the  defendant  be  re- 
strained and  enjoined  pendente  lite  from  interfer- 
ing with  the  business  of  the  plaintiff  and  from  so- 
liciting or  transacting  business  with  the  plaintiff's 
customers. 

It  is  respectfully  submitted  that  the  application 
in  both  respects  should  be  denied  for  the  reason : 

First,  that  the  plaintiff  has  failed  absolutely  in 
yO  its  moving  papers  to  establish  any  wrong  doing  or 
wrongful  acts  on  my  part,  and 

Second,  for  the  reason  that,  taking  all  the  affi- 
davits together,  it  is  apparent  that  all  that  I  am 
doing  is  competing  openly  and  in  a  legitimate  man- 
ner with  the  plaintiff  in  whose  employ  I  formerly 
was. 

This  motion  should  be  denied  with  costs. 

PETER  WOLF. 

Sworn  to  before  me  this 
30th  day  of  March,  1923. 

Max  F.  Klixkexsteix, 
Comm.  of  Deeds, 
Y.  City. 
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SUPREME  COURT, 
New  York  County. 


P.  Wolf  &  Co.,  Inc., 

Plaintiff, 

against 

Peter  Wolf, 

Defendant, 


City,  County  and  State  of  New  York,  ss. : 

Jacob  Fiedler,  being  duly  sworn,  deposes  and 
says :  I  have  read  the  opposing  affidavit  of  the  de- 
fendant and  replying  thereto,  desire  to  state: 

That  originally  Peter  Wolf  and  myself  entered 
into  a  co-partnership  under  the  trade  name  of  P. 
Wolf  &  Co.  and  started  a  surgical  appliance  busi- 
ness in  about  March,  1915,  occupying  a  store  at 
premises  70  Avenue  A,  in  the  Borough  of  Man- 
hattan, City  of  New  York.  As  the  business  con- 
tinued, we  felt  that  it  was  necessary  to  secure  ad- 
ditional capital  and  accordingly  made  overtures  to 
one  Herman  Klein  and  Isidore  Fiedler  to  have 
thorn  invest  money  in  our  business,  and  after  con- 
siderable persuasion  and  inducement,  they  yielded 
to  our  plea  and  joined  our  firm  so  that  with  the 
moneys  invested  by  them,  we  were  able  to  secure 
the  purchase  of  the  uptown  store  from  Frahme  al 
1491)  Third  Avenue,  Borough  of  Manhattan,  City 
of  New  York. 
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That  thereafter  and  in  and  about  June,  1916,  the 
co-partnership  caused  its  business  to  be  incorpor- 
ated and  transferred  all  of  its  assets  to  the  cor- 
poration of  P.  Wolf  &  Co.,  Inc.,  so  that  the  busi- 
ness was  and  is  being  conducted  by  the  said  com- 
pany. 

Subsequently  when  we  began  making  a  success 
of  our  business  and  particularly  of  the  uptown 
store,  the  defendant  made  overtures  to  me  time 
and  again,  that  we  get  rid  of  Herman  Klein  and 
Isidore  Fielder  and  acquire  the  business  of  the 
Jinn  for  ourselves. 

I  being  a  young  man  who  had  never  defrauded 
or  taken  advantage  of  any  |>crson,  refused  to  be  a 
party  to  such  an  underhanded  scheme  and  told 
him  distinctly  that  since  it  was  their  capital  which 
made  possible  the  success  of  the  business,  that  it 
was  only  fair  and  just  that  they  should  reap  the 
benefits  thereof  and  that  under  no  circumstances 
would  T  do  anything  to  oust  either  of  them,  be- 
cause they  did  their  duty  and  there  is  not  a  stain 
or  blemish  against  their  character  and  any  imputa- 
tion of  dishonesty  against  any  of  the  members  of 
the  company  is  unfair,  unjust  and  an  audacious 
falsehood.  The  defendant  insisted  upon  taking 
full  charge  of  the  uptown  store  and  insisted  that 
he  have  the  preference  of  living  above  the  store 
which  was  permitted.  The  defendant  worked  regu- 
lar hours  and  the  same  number  of  hours  as  depo- 
nent and  the  other  officers  of  the  company. 

The  statement  of  the  defendant  that  "J,  more 
than  any  other  member  of  the  firm,  iwm  responsible 
for  its  success,"  is  characteristic  of  the  defendant. 

He  is  a  high-strung,  irritable  and  very  excitable 
individual  and  at  the  slightest  provocation,  ready 
to  fight  anybody. 
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The  defendant  never  made  any  complaint  of  dis- 
honesty against  any  of  the  members  of  the  corpora* 
tion,  and  his  statement  imputing  dishonesty  is 
an  after-thought  and  an  excuse  to  justify  his  sever- 
ing relations  with  the  plaintiff  and  to  cover  up  a 
scheme  on  his  part  to  take  away  the  business  of 
the  plaintiff. 

After  he  opened  a  store  directly  opposite  the 
plaintiff  he  began  communicating  with  the  custo- 
mers of  the  plaintiff  and  has  and  is  appropriating 
to  his  own  use,  the  benefits  of  the  lists  and  com- 
pilation of  names  contained  in  the  files  of  the  up-  98 
town  store,  which  came  into  his  custody  by  reason 
of  the  confidential  relationship  that  existed  be- 
tween himself  as  the  President  and  the  plaintiff 
company. 

As  indicated,  he  decided  to  get  out  of  the  com- 
pany for  the  purpose  of  taking  away  and  destroy- 
ing plaintiff's  business,  and  after  seeking  to  induce 
the  officers  of  the  company  to  purchase  his  stock, 
began  to  make  all  sorts  of  threats  that  the  com- 
pany would  regret  its  refusal  to  take  his  stock 
off  his  hands.  He  tendered  his  resignation  and 
then  and  subsequently  submitted  an  option  to  pur- 
chase  his  stock,  and  stated  to  deponent  that  if  the 
latter  did  not  purchase  his  stock,  the  defendant 
would  transfer  the  same  to  his  infant  son,  and 
thereby  tie  up  the  affairs  of  the  company.  De- 
ponent told  him  that  he  could  do  what  he  pleased. 
Failing  thereby  to  intimidate  deponent  he  resorted 
to  the  scheme  of  sending  in  a  recpiest  for  the  filing 
of  an  annual  report,  thinking  that  by  doing  so, 
might  cause  embarrassment  and  might  frighten 
plaintiff  in  submission  to  purchasing  his  stock  at 
a  price  fixed  by  him. 

Subsequently  deponent  stated  to  the  defendant 
that  the  officers  would  be  willing  to  purchase  his 
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stock  if  he  agreed  not  to  engage  in  a  similar  busi- 
ness within  a  radius  of  a  reasonable  number  of 
blocks  for  a  limited  number  of  years,  and  he  stated 
that  he  would  be  willing  to  agree  orally  to  that 
effect,  but  not  in  writing,  that  his  word  was  suf- 
ficient. 

The  defendant  does  not  deny  that  he  sent  the 
notices  to  the  persons  mentioned  who  were  cus- 
tomers of  the  plaintiff,  and  whose  names  were  com- 
piled in  the  list  and  contained  in  the  files  of  the 
uptown  store. 

101  There  are  over  ten  thousand  (10,000)  names  on 
the  list  compiled  in  the  uptown  store  with  whom 
defendant  has  undoubtedly  communicated  with, 
and  if  his  answer  that  he  recalls  them  from  mem- 
ory is  accepted,  he  may  make  a  similar  contention 
with  respect  to  other  customers  with  whom  he  com- 
municates whose  names  appear  on  such  list  and 
the  plaintiff  will  suffer  irreparable  damage  and 
harm. 

Deponent  desires  to  call  the  attention  of  this 
Court  to  the  fact  that  if  the  defendant  is  seeking 
to  compete  with  the  plaintiff  fairly  and  honestly 
and  does  not  intend  to  take  advantage  of  the  list 
aforesaid,  he  certinly  cannot  suffer  any  harm 
in  l>eing  enjoined  and  restrained  by  this  Court, 
from  in  any  way  making  use  of  the  information  con- 
tained in  the  said  lists  for  his  own  benefit  or  ad- 
vantage. 

It  is  respectfully  urged  that  the  application  en- 
joining the  defendant  from  so  doing,  be  granted. 

JACOB  FIEDLER. 

Sworn  to  before  me  this 
31st  day  of  March,  1923. 

David  Gueenbaum, 
Comm.  of  Deeds, 
N.  Y.  City. 
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City,  County  and  State  of  New  York,  ss. : 

Isadora  Apfel,  being  duly  sworn,  deposes  and 
says  that  lie  is  the  attorney  for  the  plaintiff -ap- 
pellant herein,  and  is  familiar  with  the  farts  and 
proceedings  herein;  that  no  opinion  was  rendered 
by  the  Court  below  in  denying  the  motion  for  in- 
junction herein. 

ISADOBE  APFEL. 

Sworn  to  before  me  this 
^-  —  day  of  May,  1923. 

Irving  Cole, 

Commissioner  of  Deeds, 
New  York  City. 
Ck.  No.  195. 


Stipulation  Waiving-  Certification. 

Pursuant  to  Section  170  of  the  Civil  Practice  Act, 
it  is  hereby  stipulated  that  the  papers  as  herein 
before  printed,  consist  of  true  and  correct  copies 
of  the  notice  of  appeal,  the  order  appealed  from, 
and  all  the  papers  upon  which  the  Court  below 
acted  in  making  the  order  appealed  from,  and  the 
whole  thereof,  now  on  file  in  the  office  of  the  Clerk 
of  New  York  County. 

Certification  thereof,  in  pursuance  of  said  Sec- 
tion (510  of  the  Civil  Practice  Act  is  hereby  waived. 

Dated,  New  York,  May  Jg    ,  1023. 

ISADOBE  APFEL, 
Attorney  for  Plaintiff-Appellant, 
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COIIEN,  HAAS  &  SCHIMMEL, 
Attorneys  for  Defendant-Respondent 
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To  be  argued  by 

Lewis  Nadel, 
of  Counsel. 


OF  THE  STATE  OF  NEW  YORK, 
Appellate  Division— First  Department. 

P.  Wolf  &  Co.,  Inc.,  I 


APPELLANT" S  BRIEF. 


Statement. 

Plaintiff  has  appealed  to  this  Court  from  the 
order  (fols.  5-6)  made  by  Mr.  Justice  James 
O'Malley,  and  entered  in  the  office  of  the  Clerk  of 
the  County  of  New  York  on  the  3rd  day  of  April, 
1923,  which  denied  its  application  for  an  injunc- 
tion pendente  lite  (fol.  2). 


Peter  Wolf, 
Defendant-Respondent. 


against 


Plaintiff-Appellant, 
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Pleadings. 

The  papers  upon  which  the  learned  Special  Terra 
based  its  denial  of  plaintiff's  motion  for  an  order 
"restraining  and  enjoining  the  defendant  pendente 
lite  from  interfering  with  the  business  of  the  plain- 
tiff and  from  soliciting  or  transacting  business  with 
plaintiff's  customers"  (fol.  9)  are  the  summons 
(fols.  40-42),  complaint  (fols.  43-62),  answer  (fols. 
(56-68),  order  to  show  cause  (fola  7-10),  moving 
(fols.  12-29),  opposing  (fols.  71-90)  and  replying 
affidavits  (fols.  92-102). 

The  complaint  (fols.  43-62),  summarized,  alleges 
(1)  that  plaintiff  is  a  domestic  corporation  with  its 
principal  office  at  1499  Third  Avenue  and  another 
place  of  business  at  70  Avenue  A,  both  in  the  Bor- 
ough of  Manhattan,  City  of  New  York;  that  (2) 
plaintiff  is  engaged  at  said  addresses  "in  the  sur- 
gical appliance  business  at  retail  and  to  customers, 
living  in  and  about  the  Greater  City  of  New  York" ; 
that  it  has  been  thus  engaged  since  1916;  that  the 
business  maintained  at  the  aforesaid  principal  ad- 
dress was  purchased  by  it  from  one  llenry  Frahme, 
who  had  transacted  a  similar  business  thereat  for 
about  ten  years;  that  (3)  continuously  since  the 
said  business  was  established,  the  plaintiff  and  its 
predecessors,  by  and  "through  the  efforts  and  labor 
of  its  officers,  employees,  agents  and  canvassers," 
have,  at  considerable  expenditure  of  money,  ob- 
tained, acquired  and  built  up  a  large  and  extensive 
business  in  the  aforesaid  city;  (4)  that  for  the 
proper  conduct  of  the  said  business,  plaintiff  and 
its  predecessors  worked  "out  a  system  and  a  list 
of  customers,  which  customers  amount  to  many 
thousands,  and  the  list  so  acquired  and  kept  are 
maintained  in  indexes  and  constitute  an  original 
list,  collection  and  compilation  of  the  names  and 
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addresses  of  plaintiffs  customers,  their  purchasing 
power,  their  record  of  payments  and  other  infor- 
mation" of  great  value  and  an  asset  to  plaintiffs 
business;  that  (5)  plaintiff  was  incorporated  un- 
der the  laws  of  this  State;  that  defendant  was  in- 
strumental in  its  formation;  that  from  its  incep- 
tion he  became  a  stockholder  and  was  its  president 
up  to  the  4th  day  of  January,  192:1,  when,  without 
any  reason,  he  resigned  his  office  and  severed  his 
connection  as  an  employee  of  plaintiff;  that  (C) 
besides  being  an  officer  and  stockholder  of  plaintiff, 
defendant  was  employed  by  plaintiff  and  "had  full 
charge,  management  and  control  of  the  aforesaid 
principal  office"  and  had  "under  his  charge  and 
control  all  the  files  and  indexes  containing"  the 
aforesaid  list  of  customers  and  information  com- 
piled, as  aforesaid,  by  plaintiff  and  its  predecessor ; 
that  (7)  from  time  to  time  additional  cards  of  new 
customers  of  plaintiff  were  compiled  and  main- 
tained, to  all  of  which  original  and  added  list  de- 
fendant "was  given  free  access  by  reason  of  the 
confidence  and  trust  reposed  in  him  by  plaintiff" ; 
that  (8)  while  thus  employed  by  plaintiff,  defend- 
ant received  a  stipulated  salary  and  commissions 
and  benefits,  all  of  which  were  paid  to  him  by  plain- 
tiff under  the  belief  that  defendant  was  properly 
performing  his  duties,  which  were  designed  to  pro- 
tect plaintiff  against  any  diversion  of  its  customers 
and  good  will;  that  (9)  defendant,  while  so  em- 
ployed by  plaintiff,  and  prior  to  the  said  4th  day 
of  January,  1923,  conspired  to  injure  plaintiff  in 
its  business  and  to  acquire  unto  himself  the  trade 
and  customers,  particularly  of  those  who  were 
mentioned  in  the  cards  entrusted  to  him,  and  in 
violation  of  his  said  employment,  secured  copies  of 
the  names  on  said  list  and  since  said  date  has  been 
sending  circulars  to  its  said  customers  and  is  doing 
other  acts  for  "the  purpose  of  appropriating  to  him- 
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self  the  benefits  of  the  trade  to  l>e  derived  from  the 
customers  of  the  plaintiff";  that  (10)  in  pursu- 
ance of  the  conspiracy,  defendant  on  or  about  the 
3rd  day  of  February,  1923,  opened  and  is  conduct' 
tag  a  similar  business  at  149G  Third  Avenue,  in 
said  borough  and  city,  which  is  across  the  street 
from  and  on  the  same  block  with  plaintiff's  afore- 
said principal  place  of  business;  that  defendant 
has  caused  cards  and  literature  to  be  printed  and 
distributed  among  plaintiff's  customers  and  par- 
ticularly the  customers  mentioned  on  said  list,  and 
has  solicited  and  is  soliciting  business  in  his  own 
behalf  from  said  customers  without  plaintiff's  con- 
sent; that  (11)  since  said  4th  day  of  January,  1923, 
defendant,  knowing  of  the  rights  and  interests  of 
plaintiff  but  without  its  consent,  for  his  sole  benefit 
and  in  pursuance  of  said  scheme  and  plan  to  dam- 
age and  ruin  plaintiff's  business,  has  been  and  still 
is  engaged  in  using  the  information  obtained  and 
secured  by  him  during  his  aforesaid  employment, 
and  which  was  contained  in  its  aforesaid  list  of 
customers;  that  (12)  defendant,  through  his  vio- 
lation of  the  duties  of  his  employment  in  the  man- 
ner aforesaid,  has  secured  and  appropriated  for  his 
own  use  and  benefit  the  list  and  customers  of  plain- 
tiff; that  (13)  the  knowledge  and  information  of 
defendant  of  plaintiff's  trade  and  customers  is  of 
great  value  and  was  obtained  by  defendant  solely 
by  reason  of  the  confidential  nature  of  defendant's 
former  employment  with  plaintiff ;  that  the  acts  of 
defendant  have  caused  and  will  continue  to  cause 
great  and  irreparable  injury  to  it,  for  which  it  has 
no  adequate  remedy  at  law,  unless  defendant  be 
enjoined  therefrom;  that  (14)  unless  defendant  l>e 
enjoined  pendente  lite  and  thereafter  from  con- 
tinuing his  aforesaid  acts  and  from  disclosing  the 
information  obtained  by  him  as  aforesaid  and  from 
canvassing,  soliciting  and  accepting  orders  and 
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trade  of  plaintiff's  said  customers  either  for  him- 
self or  for  others,  plaintiff  will  suffer  serious,  etc., 
damages,  for  which  it  has  no  adequate  remedy  at 
law ;  wherefore,  etc. 

The  answer  I  fols.  00  -OS )  to  said  complaint  is  a 
general  denial. 

Facts. 

In  addition  to  the  facts  stated  in  the  aforesaid 
complaint,  the  moving  affidavit,  made  by  plaintiff's 
1  resident,  shows  that  its  business  has  been  estab- 
lished since  the  inception  of  the  corporation  in 
1916,  at  149!)  Third  Avenue,  New  York  City;  that 
the  business  had  been  created  by  its  predecessor, 
Henry  Frahme,  for  about  ten  years  prior  thereto; 
that  the  chief  asset  of  the  plaintiff  "is  its  good  will 
and  the  list  of  customers  collected  for  a  large  num- 
l»er  of  years  by  plaintiff  and  its  predecessor"  (  fols. 
12-13)  ;  that  $6,500  was  paid  to  its  predecessor  for 
the  sale  of  said  business  to  plaintiff  and  "one  of 
its  most  valuable  assets  was  the  list  and  compila- 
tion of  over  10,000  customers  on  card"  indices 
maintained  by  its  predecessor,  which  he  transferred 
to  plaintiff  and  "agreed  not  to  solicit  the  said  cus- 
tomers or  have  any  dealings  with  them  in  any  man- 
ner or  form"  (fols.  13-14) ;  that  plaintiff  acquired 
the  exclusive  right,  title  and  interest  to  said  cards 
by  reason  of  said  sale;  that  defendant  was  one  of 
the  organizers  of  the  plaintiff  and  a  stockholder 
and  president  thereof  until  January  4,  1923,  when, 
without  cause  or  justification,  he  resigned  as  said 
president,  but  "he  still  is  and  continues  to  bo  a 
stockbolder  of  the  plaintiff"  (fol.  14)  ;  that  he  was 
also  in  its  employ  and  his  relationship  with  his 
employer  was  of  a  peculiar  confidential  character; 
that  the  customers'  lists  so  compiled  and  acquired 
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by  plaintiff  and  its  predecessor  necessitated  the 
expenditure  of  considerable  moneys  and  were  en- 
trusted into  his  hands,  thus  affording  him  an  op- 
portunity to  have  access  thereto  and  to  form  ac- 
quaintances with  its  customers  and  its  business, 
thereby  giving  him  a  peculiar  opportunity  to  cul- 
tivate the  good  will  of  its  trade  (fol.  15);  that 
plaintiff  did  not  have  any  proof  of  defendant's  bad 
faith  and  attempt  to  effectuate  a  diversion  of  its 
trade  until  defendant  had  resigned  his  office  and 
employment  with  plaintiff  (fols.  13-10) ;  that  plain- 
tiff has  discovered  that  prior  to  the  service  of  notice 
of  said  resignation,  defendant  and  another  indi- 
vidual arrived  at  its  aforesaid  office  "in  the  early 
hours  of  the  morning"  and  secured  copies  of  its 
list  of  customers  I  fol.  10);  that  after  defendant 
left  its  employ,  plaintiff,  as  the  result  of  an  inves- 
tigation, discovered  that  defendant  has  circularized 
its  customers  whose  names  appear  on  said  card 
list  in  an  endeavor  to  divert  its  business  and 
trade  and  has,  as  can  be  seen  from  the  affidavits 
and  exhibits  thereto  annexed  (fols.  22-39),  sent 
cards  and  communications  to  some  of  said  cus- 
tomers, whose  names  were  taken  from  said  plain- 
tiff's list  (fols.  10-17)  ;  that  defendant,  whose  name 
is  similar  to  that  of  plaintiff,  has  opened  up  a  sim- 
ilar business  "on  the  same  block  and  on  the  oppo- 
site side  of  the"  aforesaid  office  of  plaintiff,  all  with 
the  object  and  purpose  of  taking  away  and  destroy- 
ing plaintiff's  good  will  and  business;  that  he  has 
appropriated  "unto  himself  the  benefits  of  the  in- 
formation and  the  lists  so  entrusted  to  him,  while" 
so  employed  by  plaintiff  (fols.  17-18)  ;  that  unless 
an  injunction  pendente  lite  is  granted  restraining 
the  acts  of  defendant,  as  aforesaid,  irreparable 
harm  and  damage  will  be  done  to  and  suffered  by 
plaintiff  (fols.  19-20). 
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The  opposing  affidavit  of  defendant  shows  that 
originally  he  and  Jacob  Fiedler  were  in  partner- 
ship at  70  Avenue  A,  New  York  City;  thereafter 
they  purchased  the  business  of  the  said  Frahme 
located  ;it  1499  Third  Avenue,  s;ii<]  city,  and  took 
in  two  additional  partners,  Herman  Klein  and  Isi- 
dore Fiedler;  that  then,  in  1916,  said  four  partners 
incorporated  plaintiff  and  defendant  was  placed  in 
charge  of  the  uptown  office  (fols.  71-72)  as  man- 
ager thereof  and  became  its  president  (fol.  73). 
This  affidavit  admits  that  after  his  resignation  had 
lven  accepted,  plaint  ill"  opened  the  aforesaid  com- 
peting business  and  that  he  is  competing  with 
plaintiff  (fols.  79-80);  he  denies  that  lie  ob- 
tained a  copy  of  plaintiff's  list  of  customers  (fols. 
80-81)  and  states  that  the  said  list  was  open  to  all 
employees  Of  plaintiff  (fol.  81);  that  defendant 
never  examined  the  card  files  other  than  in  the 
regular  course  of  plaintiff's  business,  nor  did  he 
ever  copy  any  of  the  names  on  said  list  or  the  list 
itself  (fols.  81-82);  he  admits  sending  the  cards 
and  envelopes  found  on  pages  11-13;  that  he  sent 
such  matter  to  the  persons  and  to  others;  this  was 
done  from  memory ;  that  he  did  send  out  cards  to 
a  number  of  persons  "whose  names  and  addresses 
I  became  familiar  with  by  reason  of  my  long  course 
of  dealing  with  them  in  connection  with  my  work 
for  the  plaintiff"  (fols.  83-86)  ;  he  also  admits  that 
he  is  still  a  stockholder  of  plaintiff  (fol.  87).  The 
replying  affidavit  reiterates  (fols.  97-98)  that  de- 
fendant, after  opening  his  store,  began  communi- 
cating with  plaintiffs  customers  and  has  been  and 
is  appropriating  to  his  own  use  the  benefit  of  the 
said  list  of  customers  which  "came  into  Ids  custody 
by  reason  of  the  confidential  relationship  that 
existed  between  himself  as  the  president  and  the 
plaintiff  company" ;  that  he  is  doing  these  acts  in 
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retaliation  for  plaintiff's  refusal  to  purchase  his 
shares  of  stock  (fols.  1)8-99). 

POINT  I. 

The  moving  papers  are  sufficient  and 
the  injunction  pendente  lite  should  have 
been  granted. 

A  reading  of  the  short  form  order  appealed  from 
shows  that  plaintiff's  motion  for  an  injunction  pen- 
dente lite  against  its  former  officer  and  employee 
and  present  stockholder,  was  denied  by  the  learned 
Special  Term  Judge  because  he  deemed  the  moving 
pajKirs  "insufficient  to  warrant  the  granting  of 
plaintiff's  said  application  (fol.  G).  It  is  respect- 
fully submitted  that,  in  so  ruling,  said  Special 
Term  Judge  fell  into  serious  reversible  error.  In 
the  language  of  Vann,  J.,  in  Burt  v.  Smith  (181 
N.  Y.  1,  at  p.  8),  "an  order  for  a  temporary  injunc- 
tion requires  but  a  prima  facie  case."  Hueh  "prima 
facie  case,"  it  is  respectfully  submitted,  was  clearly 
and  abundantly  established  by  plaintiff  when  it 
showed  that  defendant,  its  former  president  and 
employee  (fols.  14-15,  48-49)  and  at  present  one 
of  the  stockholders  thereof  (fols.  14,  87),  while 
still  in  its  employ,  copied  numerous  names  and  ad- 
dresses of  customers  of  plaintiff  from  an  original 
list  or  compilation  collected  by  its  predecessor  and 
by  it,  which  list  is  its  main  valuable  asset  in  con- 
nection with  its  business  (fols.  13-15,  51-53),  and 
that  after  leaving  plaintiff's  said  employ  as  general 
manager  of  its  principal  office  (fols.  14-15,  49), 
defendant  has  circularized  and  is  soliciting  plain- 
tiff's customers  appearing  on  the  list  in  its  pos- 
session, in  an  endeavor  to  take  away  the  business 
and  patronage  of  said  plaintiff  for  his  own  behalf, 
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thereby  seeking  to  undermine  its  good  will  and 
trade,  to  its  irreparable  damage  (fols.  16-18,  22-39, 
53-59). 

Defendant,  answering  the  above,  denies  that  he 
copied  any  names  and  addresses  from  said  list 
(fols.  80-82),  but  he  admits  sending  the  cards  to 
(fols.  22-34),  and  that  he  is  soliciting,  some  of 
plaintiffs  customers  with  a  view  of  getting  their 
patronage  (fols.  83-85).  He  further  admits  that 
he  "sent  out  my  cards  to  a  small  number  of  persons 
whose  names  and  addresses  /  became  familiar  with 
by  reason  of  my  long  course  of  dealing  with  them 
in  connection  with  my  work  for  the  plaintiff''  (fol. 
85).  But  he  nowhere  denies  that  plaintiff  and  its 
predecessor  originated  the  said  list  of  names  and 
addresses  of  its  customers  and  that  said  list,  as 
likewise  said  customers,  is  its  chief  asset  (fols.  13, 
47).  The  mere  fact  that  defendant  denied  copying 
some  of  the  names  and  addresses  that  appear  on 
said  list,  did  not  warrant  the  learned  Court  below 
in  denying  to  plaintiff  the  relief  prayed  for  by  it 

The  language  used  by  Erlanger,  J.,  in  Pre  Cate- 
lan.  Inc.  v.  International  Federation  of  Workers 
(114  Misc.  Rep.  602,  at  p.  667)  is  most  appropriate, 
and  is: 

"The  foregoing  are  the  salient  points 
which  the  papers  on  both  sides  exhibit  and 
they  show  how  sharp  the  conflict  is  on  this 
motion.  If  mere  denials  were  controlling  on 
applications  for  injunctions,  that  writ  could 
seldom  issue.  It  never  issues  as  a  matter 
of  course.  Hut  a  court  of  equity  will  not 
withhold  its  power  in  that  regard  when  a 
prima  facie  case  is  presented  (as  in  the  case 
at  bar)  and  (he  exigencies  of  the  situation 
warrant  its  action." 

Having,  as  we  believe,  sufficiently  shown  to  this 
Court  that  the  plaintiffs  moving  papers  are  suf- 
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ficient,  we  will  next  show  that  plaintiff's  prayer 
for  relief  should  have  been  granted. 

It  is  nowhere  denied  by  defendant  that  he  came 
into  the  possession  of  the  list  of  plaintiff's  cus- 
tomers while  employed  by  plaintiff  (fols.  15-16, 
49-50,  80-82).  He  admits  gaining  his  knowledge 
of  the  names  and  addresses  of  plaintiff's  customers 
to  whom  he  sent  his  cards  "by  reason  of  my  long 
course  of  dealing  with  them  in  connection  with 
my  work  for  the  plaintiff"  (fol.  85).  It  is  also 
not  denied  that  the  said  list  forms  an  important 
part  of  the  successful  operation  of  plaintiffs  busi- 
ness (fols.  13-14,  46-48).  Hence  it  is  reasonable 
that  said  plaintiff  should  seek  to  preserve  the  in- 
formation contained  on  the  cards  forming  said  list 
for  its  own  use.  The  plaintiff  has  shown  that  the 
names  and  addresses  of  these  customers  constituted 
the  secret  of  its  business  and  represented  the  good 
will  which  it  and  its  predecessor  had  established 
after  years  of  effort  and  the  expenditure  of  a  sub- 
stantial sum  of  money  (fols.  12-15,  40-47).  Justice 
and  fair  dealing  require  that  the  business  which 
plaintiff  has  so  laboriously  established  after  years 
of  work  and  the  expenditure  of  considerable  money 
should  Im»  protected  against  the  depredations  of  de- 
fendant, who  is  seeking  to  turn  to  his  own  profit 
the  fruits  of  plaintiff's  labors  by  misusing  confi- 
dential information  obtained  by  him  in  the  course 
of  his  employment  (fols.  16-18,  22-39,  53-56,  83-85). 
Furthermore,  the  complaint  and  moving  affidavit 
sufficiently  disclose  that  plaintiff  will  sustain  ir- 
reparable damage  unless  the  injunction  is  granted 
(  fols.  19-20,  57-59).  In  the  case  at  bar,  it  appears 
by  the  moving  and  supporting  affidavits,  as  well  as 
by  defendant's  own  affidavit,  that  the  defendant 
has  been  soliciting  the  very  customers  whom  he 
served  for  plaintiff  while  he  was  in  its  employ 
(fols.  16-18,  22-39,  53-56,  83-85).    It  is  quite  ap- 
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parent  that  should  he  be  not  restrained,  defendant 
would  continue  soliciting  the  business  of  plaintiff's 
customers  and  divert  the  same  from  plaintiff  to 
his  own  use.  It  is  quite  plain  that  the  damage 
which  the  plaintiff  will  sustain,  owing  to  such 
diversion  of  business,  is  practically  impossible  of 
computation  or  proof,  and  that  the  plaintiff  would 
have  no  adequate  remedy  at  law.  That  the  relief 
prayed  for  by  plaintiff  should  have  been  granted, 
mm-  : 

Kaumagraph  v.  S twin  {Hi  graph  Co.,  235  N. 
V.  l; 

Vulcan  Detinning  Co.  v.  American  Can 

Co.,  07  N.  J.  Eq.  243 ; 
Eastman  Kodak  Co.  v.  Reichcnbaeh ,  79 

Hun  1S3; 

National  Cum  d-  Mica  Co.  v.  liracndlg,  27 

App.  Div.  219; 
Todd  Protectograph  Co.  v.  Ilirschbcrg.  100 

Misc.  Rep.  419; 
Eastern  New  York  Wet  Wash  Laundry 

Co.  v.  Abrahams,  173  App.  Div.  788; 
Storey  v.  Excelsior  Shook  d-  Lumber  Co., 

198  App.  Div.  505; 
Fisher  v.  Star  Co.,  231  N.  Y.  414; 
Witkop  d-  Holmes  Co.  v.  Boyoe,  01  Misc. 

Rep.  121; 
McCaU  v.  Wright.  198  N.  Y.  143; 
Penal  Law,  Sec.  553,  subds.  0  and  7. 
.4.  Finkcnberg's  Sons,  Inc.  v.  Adext,  203 

App.  Div.  031. 

In  Kaumagraph  Co.  v.  Stampagraph  Co.  (su/tra), 
l'onnd,  J.,  says  at  page  7: 

"Employees  may  not  gain  knowledge  of 
a  secret  and  avail  themselves  of  it  for  their 
private  advantage  against  their  employer." 
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In  Witkopd  Holmes  Co.  V.  Boycc  (61  Misc.  Rep. 
126;  affd  131  App.  Div.  922),  Wheeler,  J.,  denied 
a  motion  to  vacate  an  injunction  restraining  de- 
fendant from  interfering  with  plaintiff's  good  will, 
trade  or  custom  or  making  use  of  the  knowledge  or 
information  gained  from  or  contained  in  plaintiff's 
original  list,  compilation  or  collection  of  names  and 
addresses  of  its  customers,  saying  at  page  131 : 

"The  names  of  the  customers  of  a  business 
concern  whose  trade  and  patronage  have 
Ix'en  secured  by  years  of  business  effort  and 
advertising,  and  the  expenditure  of  time  and 
money,  constituting  a  part  of  the  good-will 
of  a  business  which  enterprise  and  foresight 
have  built  up,  should  be  deemed  just  as 
sacred  and  entitled  to  the  same  protection 
as  a  secret  of  compounding  some  article  of 
manufacture  and  commerce. 

The  Legislature  of  this  State  has  recog- 
nized these  rights  of  the  business  public,  and 
has  made  it  a  penal  offense  for  anyone  hav- 
ing or  obtaining  access,  with,  or  without,  the 
consent  of  the  lawful  owner,  to  any  original 
list  or  compilation  or  other  collection  of  the 
names  of  customers  or  subscribers  used  in 
connection  with  any  lawful  business  or  occu- 
pation whatsoever,  to  copy,  or  cause  to  lie 
copied,  any  such  list  or  compilation,  'or  of 
the  information  contained  in  any  such  list, 
compilation,  collection  *  *  *  for  his  own 
benefit  or  advantage,  or  that  of  any  person 
other  than  said  lawful  owner.'  Penal  Law, 
§642. 

Independently  of  the  question  whether  the 
defendant  in  this  case  has  been  guilty  of 
such  a  violation  of  this  section  as  would 
support  a  conviction  or  not.  it  still  must  be 
perfectly  apparent  that  this  section  is  a 
legislative  recognition  of  the  fact  that  the 
names  and  addresses  of  business  customers 
are  legitimate  business  secrets,  confidential 
in  their  nature,  neither  to  be  divulged  nor 
stolen  by  employees  or  anyone  else,  and  the 
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knowledge  and  information  contained  in 
such  lists  are  not  to  be  used  by  an  employee 
for  his  own  benefit  or  for  the  benefit  of  any 
other  person. 

In  recent  years  there  has  been  developed, 
by  the  adjudications  of  our  courts  and  by 
legislation,  a  considerable  body  of  law.  look- 
ing toward  the  protection  of  the  business 
world  against  unfair  competition;  and,  if 
we  co:  reefy  interpret  these  decisions,  a 
court  of  equity  stands  ready  to  restrain 
such  acts. 

We,  therefore,  aie  of  the  opinion  that,  in- 
dependently of  any  express  contract  between 
the  parties,  equity  will  restrain  the  acta  of 
which  the  plaint  ill'  complains,  and  which  the 
defendant  threatens  and  claims  the  right  to 
d<;.  This  arises  out  of  a  violation  of  duty, 
having  its  origin  in  the  relation  of  employer 
and  employed,  and  an  implied  contract  that 
an  employee  will  not  divulge  confidential 
knowledge  gained  in  the  course  of  his  em- 
ployment, or  use  such  information  to  his 
employer's  prejudice." 

In  Fisher  v.  8tar  Co.  (supra).  Chase,  J.,  says 
at  page  428: 

"Any  civil  right  not  unlawful  in  itself  nor 
against  public  policy  that  has  acquired  a 
pecuniary  value  l>ecomos  a  property  right 
that  is  entitled  to  protection  as  such.  The 
courts  have  frequently  exercised  this  right. 
They  have  never  refused  to  do  so  when  the 
facts  show  that  the  failure  to  exercise  equity 
jurisdiction  would  permit  unfair  competi- 
tion in  trade  or  in  any  matter  pertaining 
to  a  property  right." 

High,  in  his  excellent  work  on  Injunction*  (Sec. 
19,  Vol.  1,  Uh  Ed.),  declares  that 

"The  disclosure  of  secrets  which  have  come 
to  one's  knowledge  during  the  course  of  a 
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confidential  employment  will  be  restrained 
by  injunction,  and  where  a  confidential  re- 
lationship has  existed  out  of  which  one  of 
the  parties  has  derived  information  concern* 
in«j;  the  other,  equity  fastens  an  obligation 
upon  his  conscience  net  to  divulge  such 
knowledge,  and  enforces  the  obligation  when 
necessary  by  injunction." 

In  The  0  a  pat  h  or  Co.  v.  De  Cordero  (1(>4  A  pp. 
Div.  963)  the  named  defendant  established  for 
plaintiff  a  card  index  system ;  these  indices,  as 
made  up  by  him  in  duplicate,  contained  the  names 
and  addresses  of  plaintiff  s  agents  and  sub-agents, 
with  other  information,  obtained  from  the  con- 
tracts and  letters  in  respondent's  letter  files;  said 
defendant  took  from  the  office  of  respondent  one 
of  these  copies.  The  Appellate  Division,  Fourth 
Department,  held  that  said  defendant,  and  others 
involved  on  the  appeal, 

"should  be  restrained  from  using  in  any 
business  competing  with  that  of  the  respond- 
ent this  card  index  so  removed  by  appellant 
de  Cordero." 

In  Story  on  Equity  Jurisprudence  (Vol.  2  [13th 
Ed.],  Sec.  952)  it  is  said: 

"Conrts  of  equity  will  restrain  a  party 
from  making  a  disclosure  of  secrets  commu- 
nicated to  him  in  the  course  of  a  confidential 
employment,  and  it  matters  not,  in  such 
cases,  whether  the  secrets  be  secrets  of  trade, 
or  secrets  of  title,  or  any  other  secrets  of  the 
party  important  to  his  interests." 

As  was  said  in  the  leading  case  of  M  orison  v. 
Moat  (21  L.  J.  [N.  S.]  Ch.  248)  : 

"There  is  no  doubt  whatever  that  when  a 
party  who  has  a  secret  in  trade  employs  per- 
sons under  a  contract,  express  or  implied,  or 
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under  duty  express  or  implied,  those  persons 
cannot  gain  the  knowledge  of  tliat  secret  and 
then  set  it  up  against  their  employer." 

In  the  Storei/  case  (supra)  it  appeared  that 
plaintiff's  predecessor  had  compiled  a  card  index 
list  of  about  700  names  and  addresses  of  customers, 
together  with  other  information;  this  list  consti- 
tuted an  original  list,  collection  and  compilation 
strictly  confidential  ami  was  of  great  value  to  the 
plaintiff  in  the  carrying  on  of  his  business;  de- 
fendant Vossnack  was  employed  as  assistant  man- 
ager by  plaintiff;  his  knowledge  of  plaintiff's  busi- 
ness was  gained  due  to  the  confidential  nature  of 
his  employment  and  he,  at  all  times,  had  full  and 
free  access  to  the  said  cards.  Some  time  later  de- 
fendant corporation  was  formed  and  defendant 
Vossnack  resigned  his  position  and  entered  the 
corporation's  employ  and  Itegan  to  compete  with 
plaintiff  and  used  the  information  gathered  from 
said  cards  by  said  Vossnack  and  also  communi- 
cated with  plaintiff's  custom  em  and  solicited  busi- 
ness from  them.  The  Appellate  Division,  First 
Department,  upheld  an  injunction  restraining  de- 
fendants, inter  alia, 

"fr  ni  mak:ng  use  of  or  disclosing  to  or  for 
any  individual,  firm  or  corporation  other 
than  the  plaintiffs,  any  list,  compilation  or 
collection  of  the  names  of  lumber  producers 
or  customers,  or  any  knowledge  or  informa- 
tion, particulars,  data  or  other  fact  or  cir- 
cumstance gained  or  obtained  from  plaintiffs 
or  acquired  by  said  defendants  from  the  said 
list,  compilation,  records  and  collection  of 
plaintiff*." 
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POINT  II. 

The  fact  that  no  contract  was  made 
between  plaintiff  and  defendant  prohib- 
iting the  use  of  the  names  and  addresses 
of  its  customers  for  defendant's  own 
benefit  is  no  bar  to  granting  the  relief 
prayed  for. 

Irrespective  of  contract,  plaintiff  is  entitled  to 
an  injunction  restraining  the  defendant  from  using 
the  information  as  to  the  names  and  addresses  of 
its  customers,  obtained  by  him  while  in  its  employ, 
and  from  soliciting  their  patronage.  It  is  respect- 
fully submitted  that  it  is  well  settled  by  a  long  line 
of  authorities,  some  of  which  are  hereinafter  cited, 
that,  irrespective  of  contract,  courts  of  equity  will 
restrain  a  former  employee  from  using  for  his  own 
benefit,  information  acquired  by  him  in  the  course 
of  his  employment.  This  principle  is  founded  upon 
the  broad  equitable  doctrine  that  the  use  or  dis- 
closure of  confidential  information  acquired  by  an 
employee  in  the  business  of  the  master  may  not  be 
used  by  him  for  his  personal  gain,  to  the  detriment 
of  his  employer. 

Likewise,  it  has  been  specifically  held  (  see  cases 
cited  under  Point  I  hereof)  that  the  names  and 
addresses  of  customers  acquired  by  an  employee  in 
the  course  of  his  employment  is  confidential  knowl- 
edge which  equity  will  not  permit  him  to  use  to  his 
own  advantage.  The  defendant  occupied  a  posi- 
tion with  the  plaintiff,  t.  <?.,  general  manager,  in 
which  it  became  necessary  for  the  plaintiff  in  the 
prosecution  of  its  business  to  disclose  to  him  valu- 
able information  concerning  its  methods  and  its 
customers.  It  was  consequently  merely  as  a  result 
of  his  employment  with  the  plaintiff  that  he  became 
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familiar  with  these  customers,  with  their  location 
and  with  their  needs  and  methods  of  doing  business 
with  plaintiff,  and  he  so  admits  (fol.  85). 

Defendant  urges  that  there  was  no  secrecy  at- 
tached to  the  list  of  cards  and  that  other  employees 
had  access  thereto,  but  he  admits  that  this  was  "in 
connection  with"  plaintiff's  business  (fols.  80-81). 
But  the  defendant  overlooks  the  fundamental  dis- 
tinction between  the  lawful  use  of  obvious  infor- 
mation and  the  inequitable  interference  with  vested 
and  well-recognized  property  rights.  That  the  list 
of  plaintiff  was-  such  a  property  right,  see: 

Smith  v.  Kcnian.  8  Ohio  St.  32; 
Von  limn  en  v.  MacMonniesf  -00  N.  Y.  41, 
IT. 

Defendant  also  urges  that  he  recalled,  from  mem- 
ory, the  names  and  addresses  of  the  customers  of 
plaintiff  to  whom  he  sent  his  cards  (fols.  81-85). 
But  that  does  not  excuse  him.  It  is  equally  repre- 
hensible for  defendant  to  utilize  his  knowledge  of 
plaintiff's  customers  whom  he  had  served,  and  their 
needs  and  locations,  even  though  in  doing  so  he 
resorted  to  his  memory.  That  the  foregoing  argu- 
ment is  sound,  this  Court  is  respectfully  referred 
to: 

Kaumagrnph  Co.  v.  Stampagraph  Co.,  235 
N.  Y.  1 ; 

Witkop  d  Holmes  v.  Royce,  04  Misc.  Rep. 
374; 

People's  Coat,  Apron  &  Towel  Supply  Co. 

v.  Li  (flit,  171  App.  Div.  071  ; 
Witkop  <(•  Holmes  v.  Boycc,  01  Misc.  Rep. 

126; 

Goldschmidt  v.  Sachs,  162  N.  Y.  Supp. 
323; 

Merchants  etc.  Co.  v.  Retailers  etc.  Co., 
200  Fed.  545. 
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In  Kautnagraph  Co.  v.  Stampa.f/raph  Co.  (supra), 
I'ound,  J.,  discussing  certain  contracts  made  with 
employees,  says  at  page  6: 

"They  merely  express  the  implied  contract 
of  one  who  enters  into  such  an  employment 
not  to  carry  elsewhere  into  competition 
with  his  employer  confidential  knowledge 
obtained  from  him.  Little  v.  Gallus,  4  App. 
Div.  569." 

In  Little  v.  Oalhis  (4  App.  Div.  569),  Adams, 
J.,  says  at  page  574 : 

"The  law  raises  an  implied  contract  that 
an  employee  who  occupies  a  confidential  re- 
lation towards  his  employer  will  not  divulge 
any  trade  secrets  imparted  to  him,  or  dis- 
covered by  him  in  the  course  of  his  employ- 
ment." 

In  Empire  Steam  Laundry  Co.  v.  Lozier  (1G5 
Cal.  95)  it  is  said: 

"So  little  does  this  equitable  jurisdiction 
depend  upon  an  express  contract,  that  it 
has  been  said  by  high  authority  that  it  exists 
in  every  contract  of  service  'in  the  absence 
of  a  stipulation  to  the  contrarv'  (Robb  v. 
Green  [1895],  2  Q.  B.  1,  1)." 

In  Witkop  &  Holmes  v.  Boijce  (64  Misc.  374) 
it  is  said: 

"The  obligation  of  an  employee  not  to 
divulge  or  use  confidential  knowledge  gained 
in  the  course  of  his  employment  to  the  prej- 
udice of  his  employer  is  the  foundation  of 
every  contract  of  hiring.  It  is  unfair  for 
the  defendant  to  take  advantage  of  knowl- 
edge imparted  to  him  in  confidence  and  use 
that  knowledge  to  destroy  plaintiff's  busi- 
ness. *  *  *  The  defendant's  use  of  confi- 
dential communications  communicated  to 
him  by  plaintiff  for  its  benefit,  for  the  pur- 
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pose  and  with  the  intent  to  secure  plaintiff's 
customers  as  the  customers  of  his  own  (as 
is  being  done  by  the  defendant  in  the  case 
at  bar),  is  so  grossly  unfair  and  unjust  and 
the  injury  and  damage  inflicted  upon  plain- 
tiff's property  rights  are  so  incapable  of 
being  ascertained,  the  conclusion  is  neces- 
sarily reached  that  the  plaintiff  is  entitled 
to  the  judgment  and  decree  of  this  court." 

In  Robb  v.  Greene  |  <>4  L.  J.  Q.  R  [N.  S.]  593) 
it  is  said,  speaking  of  an  employee : 

"Neither  could  he  read  liis  master's  busi- 
ness books  with  a  view  to  learn  his  custom- 
ers' names  and  addresses,  and  carry  those 
things  away  in  his  head  and  afterward  write 
them  down." 

Defendant  urges  that  he  has  a  right  to  compete 
With  plaintiff.  We  doubt  this,  in  view  of  the  fact 
that  he  is  still  a  stockholder  of  plaintiff  (fols.  14, 
87).  As  to  this,  see  Drucklicb  v.  Sam  H.  Harris 
(155  App.  Div.  83),  wherein  Scott,  J.,  says: 

"That  corporation  is  one  of  the  kind  which 
have  greatly  increased  in  late  years,  and  con- 
cerning which  we  have  heretofore  had  occa- 
sion to  write.  It  is  in  effect  nothing  more 
than  an  incorporated  partnership,  in  which 
the  stockholders  owe  to  each  other  much  the 
same  obligation  of  fair  dealing  that  one  co- 
partner hears  to  another." 

But  assuming,  without  conceding,  that  defend- 
ant's contention  in  that  regard  is  sound,  yet  such 
asserted  right  of  competition  does  not  bar  plaintiff 
from  getting  the  prayed  for  relief.  The  action  at 
bar  has  not  been  brought  to  prevent  defendant 
from  earning  his  livelihood  nor  from  pursuing  a 
profitable  vocation.  Its  sole  and  only  purpose  is 
to  preserve  intact  and  inviolate  for  plaintiff  the 
benefit  of  the  trade  and  patronage  of  its  customers. 
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whose  names  and  addresses  defendant  learned 
while  in  its  employ  and  whom  it  obtained  as  a 
result  of  years  of  labor  and  the  expenditure  of  large 
sums  of  money  (fols.  13-14,  46-47). 


POINT  III. 


The  order  appealed  from  should  be 
reversed  with  costs  and  the  relief  prayed 
for  should  be  granted  with  costs. 

Respectfully  submitted, 

ISADORE  APFEL, 
Attorney  for  Plaintiff-Appellant. 

Lewis  Nadel, 

of  Counsel. 
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Appellate  Division — First  Department. 


p.  Wow  &  Co.,  Inc., 

Plaintiff, 

— against — 

Peter  Wolf, 

Defendant. 


RESPONDENT'S  BRIEF. 


STATEMENT. 

This  is  an  appeal  from  an  order  entered  in  the 
office  of  the  Clerk  of  New  York  County,  made  by 
Hon.  James  O'Malley,  Justice,  on  April  .3rd,  1923. 
The  plaintiff  sought  an  injunction  pendente  lite, 
but  the  Court  denied  its  application. 

FACTS. 

The  plaintiff  is  a  corporation  engaged  in  the 
manufacture  and  sale  of  trusses,  supporters  and 
similar  appliances.  It  has  two  places  of  business, 
one  at  #1499  Third  Avenue  and  the  other  at  #70 
Avenue  A,  both  in  the  Horough  of  Manhattan,  City 
of  New  York  (Papers  on  Appeal,  fol.  44).  The 
defendant  whose  name  the  corporation  bears,  was 
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one  of  its  organizers  and  stockholders,  and  contin- 
ued to  be  actively  connected  with  it  until  January 
4th,  192;*,  when  he  resigned  as  president  and  direc- 
tor thereof  (Papers  on  Appeal,  fol.  76).  After 
severing  his  connection  with  the  plaintiff  and  on 
February  3rd,  1923,  he  opened  a  place  of  business 
at  #1496  Third  Avenue,  where  he  dealt  in  the  same 
merchandise  as  the  plaintiff  (Papers  on  Appeal, 
fol.  79). 

On  March  20th,  1923,  the  plaintiff  obtained  an 
'order  to  show  cause  for  an  injunction  pendente  Hte 
against  the  defendant,  based  upon  affidavits  and  a 
complaint,  all  verified  March  14th,  1923  (Papers 
on  Appeal,  fols.  21,  24,  27,  30  and  64).  The  plaintiff 
sought  to  restrain  the  defendant  "from  interfering 
with  the  business  of  the  plaint  ill'  and  from  solicit- 
ing or  transacting  business  with  the  plaintiff's  cus- 
tomers." 

The  motion  came  up  before  Mr.  Justice  O'Malley, 
and  on  April  3rd,  1923,  he  denied  the  plaintiff  a 
temporary  injunction,  the  order  containing  the 
following  memorandum : 

"Upon  the  foregoing  papers  this  motion  is 
denied.  The  moving  papers  are  insufficient 
to  warrant  the  granting  of  an  injunction 
pendente  lite." 

The  affidavits  in  support  of  the  motion  recited 
the  fact  that  the  defendant  was  mailing  his  business 
cards  to  former  customers  of  the  plaintiff.  Three 
former  customers  stated  that  they  received  defend- 
ant's card  through  the  mail.  The  plaintiff  gave  no 
proof  that  there  were  any  other  of  its  former  cus- 
tomers who  received  such  cards.  The  plaintiff 
charges,  however,  that  the  defendant  made  a  copy 
of  the  list  of  over  ten  thousand  (10,000)  customers 
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of  the  plaintiff,  without  its  knowledge  or  consent. 
The  only  evidence  in  support  of  this  assertion  is 
offered  in  the  affidavit  of  Jacob  Fiedler,  the  present 
president  of  the  plaintiff,  as  follows: 

"Deponent  has  information  that  prior  to  the 
time  when  defendant  served  his  notice  of  resig- 
nation on  the  plaintiff,  he  and  another  indi- 
vidual arrived  at  plaintiff's  uptown  office  in 
the  early  hours  of  the  morning  for  the  purpose 
of  securing  copies  of  plaintiff's  list  of  cus- 
tomers." 

The  basis  of  the  plaintiff's  application  for  an 
injunction  was  the  sending  of  his  business  cards 
by  defendant,  as  aforesaid,  and  the  allegation  of 
his  copying  the  plaintiff's  list  of  customers. 

The  defendant  admitted  that  he  mailed  his  card 
to  the  three  persons  whose  affidavits  are  annexed  to 
the  moving  papers,  and  also  to  others,  constituting 
a  comparatively  small  number  of  plaintiff's  cus- 
tomers (Papers  on  Appeal,  fol.  84).  He  knew 
many  of  them  well,  by  reason  of  long  dealings  with 
them.  He  either  obtained  their  addresses  from  the 
telephone  book  or  knew  them  from  memory  I  Papers 
on  Appeal,  fols.  84,  85).  Hut  defendant  absolutely 
denied  that  he  copied  the  plaintiff's  lists  of  cus- 
tomers as  contained  in  its  card  index  thereof,  or 
that  he  copied  any  list  of  its  customers  at  any  time 
(Papers  on  Appeal,  fols.  82,  83).  The  card  index 
of  plaintiff's  customers  was  in  daily  use  at  the 
plaintiff's  place  of  business  at  #1499  Third  Avenue 
and  was  kept  in  the  office  in  the  front  part  of  the 
store  (Papers  on  Appeal,  fol.  81).  The  five  em- 
ployees of  the  plaintiff  in  that  store,  consisting  of 
three  girls,  Isidore  Fiedler  and  defendant,  all  had 
free  access  thereto  at  all  times  (Papers  on  Appeal, 


4 


fol.  81).  Defendant  swears  that  he  never  exam- 
ined this  index,  except  in  the  regular  course  of  the 
corporation's  business  (Papers  on  Appeal,  fol.  81). 

It  is  not  claimed  that  the  defendant  violated  any 
contract  with  the  plaintiff,  nor  that  he  is  using  any 
secret  process  or  invention  belonging  to  the  plain- 
tiff. Neither  is  there  any  claim  of  unfair  competi- 
tion arising  from  fraud  or  false  representations. 
It  is  the  respondent's  contention  that  the  acts  com- 
plained of  are  not  violative  of  any  of  plaintiff's 
rights  and  that  the  papers  in  the  Court  below  are 
insufficient  to  warrant  the  granting  of  a  temporary 
injunction. 

POINT  I. 

RESPONDENT,  IN  THE  ABSENCE  OF  FRAUD, 
HAS  AN  ABSOLUTE  RIGHT  TO  USE  IN  HIS  OWN 
BUSINESS  ANY  KNOWLEDGE  GAINED  BY  HIM 
WHILE  IN  PLAINTIFF'S  EMPLOY. 

It  is  well  settled  that  unless  there  is  a  breach 
of  contract,  or  fraud  or  disclosure  of  trade  secrets, 
a  former  employee  may  enter  into  competition  with 
his  employer,  and  use  the  knowledge  of  the  latter's 
business  gained  by  him  during  his  employment. 

See 

Scott  vs.  Scott,  186  App.  Div.  518; 
Boosing  vs.  Doorman,  148  App.  Div.  824, 

affd  210  N.  Y.  529; 
Peerless  Pattern  Co.  vs.  Pictorial  Review 

Co.,  147  App.  Div.  717 ; 
Sachter  Ice  Cream  Co.  vs.  Sunshine  Ice 

Cream  Co.,  116  Misc.  428; 
N.  Y.  Towel  Supply  Co.  vs.  Lolly,  162  N. 

Y.  Supp.  247. 
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In  Scott  vs.  Scott,  the  defendant,  whose  acts  were 
sought  to  he  enjoined  by  the  corporation  which  for- 
merly employed  him,  went  much  further  toward 
getting  his  employers  business,  than  merely  cir- 
cularizing its  customers,  but  the  Court  refused  an 
injunction.    In  that  case,  this  Court  said: 

"In  other  words  he  must  not  resort  to  false 
statements  or  unfair  means  to  divert  the  cus- 
tomers of  his  former  employer  to  his  new  em- 
ployer or  himself,  if  he  enters  into  competition 
with  his  former  employer.  Hut  if  his  agree- 
ment of  employment  did  not  provide  expressly 
that  he,  on  the  termination  of  his  contract, 
would  not  engage  in  a  similar  business,  and 
he  enters  upon  a  fair  and  open  competition 
:  with  the  former  employer,  he  can  use  the 
knowledge  that  he  has  acquired  of  the  cus- 
tomers of  his  employer  with  whom  he  dealt, 
as  to  the  needs  of  their  business,  the  times 
when  they  were  accustomed  to  order,  or  as  to 
the  date  of  the  expiration,  or  the  other  terms 
and  conditions  of  their  contracts." 

In  Boosing  vs.  Dorman,  supra,  this  Court  said  : 

"The  rule  which  appeals  to  me  is  well  slated 
in  the  case  of  (lossard  Co.  vs.  Crosby  (132 
Iowa,  155),  as  follows:  The  employee  leaving 
an  employer's  service  cannot  leave  the  experi- 
ence or  knowledge  there  acquired,  and  saving 
the  matter  of  trade  secrets,  already  mentioned, 
these  are  legitimate  additions  to  her  personal 
equipment,  which  she  has  a  perfect  right  to 
use  for  her  own  benefit." 

In  Peerless  Pattern  Co.  vs.  Pictorial  Review  Co., 
this  Court  said: 
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"All  that  clearly  appears  is  that  he  under- 
took to  use  in  his  new  employment  the  knowl- 
edge he  had  acquired  in  the  old.  This,  if  it 
involves  no  breach  of  confidence,  is  not  unlaw- 
ful, for  equity  has  no  power  to  compel  a  man 
who  changes  employers  to  wipe  clean  the  slate 
of  his  memory." 

In  New  York  Toiccl  Supply  vs.  Lally,  the  Court 
said: 

"It  is  asserted  that  the  competition  of  former 
employees  is  an  unfair  competition  because  it 
involves  the  use  of  knowledge  of  plaintiff's  cus- 
tomers, acquired  while  the  employment  lasted. 
•  *  *  My  opinion  is  decidedly  to  the  con- 
trary." 

The  principle  set  forth  in  these  cases  is  applicable 
to  the  facts  of  the  instant  case.  The  defendant  had 
the  right  to  solicit  its  customers.  He  made  no  false 
statements  in  advertising  his  business  regarding 
his  relations  with  the  plaintiff.  In  fact,  his  cards 
sent  to  plaintiff's  customers  state  that  he  was 
formerly  with  P.  Wolf  &  Co.,  Inc.  In  opening  a 
place  of  business  near  that  of  the  plaintiff  and  in 
sending  out  cards  advertising  his  business,  defend- 
ant violated  no  rights  of  plaintiff. 

The  injection  of  the  element  of  copying  the  plain- 
tiff's list  of  customers  does  not  change  the  situation 
because  of  the  failure  of  the  plaintiff  to  produce  the 
slightest  proof  thereof.  All  that  we  have  in  the 
papers  in  support  of  the  motion  is  the  statement  of 
Jacob  Fieri ler  at  folio  16  of  the  papers  on  appeal 
that  he  has  information  that  the  defendant  arrived 
at  plaintiffs  uptown  office  in  the  early  hours  of  the 
morning,  before  leaving  the  plaintiff's  employ,  for 
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the  purpose  of  securing  copies  of  this  list.  It  is  not 
even  charged  that  he  did  make  such  a  copy.  All 
that  is  claimed  is  that  he  went  there  for  that  pur- 
pose. No  attempt  is  made  to  show  what  the  source 
of  Fiedler's  information  is.  All  we  have  is  the  hare 
allegation  that  he  has  such  information.  Such  a 
baseless  charge  can  he  of  no  assistance  to  the 
plaintiff. 

POINT  II. 

AS  STATED  BY  THE  COURT  BELOW,  THE 
MOVING  PAPERS  ARE  INSUFFICIENT  TO  WAR- 
RANT THE  GRANTING  OF  AN  INJUNCTION 
PENDENTE  LITE. 

What  has  been  previously  said,  indicates  clearly 
that  the  plaintiff  has  failed  to  make  out  a  case  en- 
titling it  to  injunctive  relief.  The  defendant  has 
acted  within  his  legal  rights  in  conducting  his  busi- 
ness in  competition  with  the  plaintiff  and  the  Court 
below  could  do  nothing  else  but  deny  the  plaintiff's 
application. 

POINT  III. 

THE  ORDER  SHOULD  BE  AFFIRMED  WITH 
COSTS. 

Respectfully  submitted, 

COHEN,  HAAS  &  SCHIMMEL, 
Attorneys  for  Defendant-Respondent. 

Isidore  Cohen, 

of  Counsel. 
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CASE  ON  APPEAL 


Supreme  Court 

Appellate  Division — First  Department 

BRESCIA  CONSTRUCTION  CO.,  J 

Plaintiff-Respondent , 
against  7      ^0^k  f 

STONE  MASONS  CONTRACTORS  ASSOCIATION,  hi-  Thomas  Ken-   /  f 

ncdy,  as  President;   BERTINI   CONCETTO,  individually  and  as  ChCTV  tn 

President  of  Stone  Masons  Union,  Local  No.  47;  STOX£4(fASONS  V  WI  JhJ 

UNION,  Local  No.  47.  by  Bertini  Concetto,  as  President;  JOHN  >r*" 
DOE,  individually  and  as  business  agent  of  Stone  Masons  Union,  S 
l  ocal  No.  47:  THOMAS  KENNEDY,  P1ETRO  INDELLI.  DO-  tf*  £ 

MENICO  PELOSO,  "JACOB"  LEVY,  first  name  Jacob  being  fic- 
titious, real  first  name  unknown  to  plaintiff;  VINCENZO  CON- 
FORTL  LORONZIO  COLASUONNO.  IGNAZIO  CAVALUZZO.  rv 
I  AM!  S    MUNGO,    WILLIAM    MASTERSON,  ADAMO   CICA-  DUWL 
RONE,  CHARLES  ZA N INI.  FREDERICK  LA  MURA.  GOROL- 
OMO  CARABIA.  individually  and  as  delegate  of  executive  board 

of  the  Stone  Masons  Union,  Local  No.  47;  JAMES  DE  BENE-  Q  KA  , 

DETTO,  ANTONIO  D  ANGELO,  ISIDORE  MARCELLO,  MAT- 
TEO  CAPOBIANCO,  JOHN  Dl  PACE, 

Defendants; 

LOUIS  MAZZOLA.  individually  and  as  President  of  Stone  Masons 
Union.  Local  No.  74.  and  Stone  Masons  Union,  l^ocal  No.  74.  by 
Louis  Mazzola,  as  President,  —   

Defendants- Appellants. 
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CHARLES  R.  BRADBURY,  Esq., 
Attorney  for  Plaintiff -Respondent, 
51  Chambers  Street, 
New  York  City. 


DELEHANTY,  GIKF1N.  HANNON  &  EVANS. 
Attorneys  for  Defendants-Appellants,  Louis 
Mazzola,  Individually  and  as  President  of 
Stone  Masons  Union,  Local  No.  74,  and 
Stone  Masons  Union,  Local  No.  74,  by  Louis 
Maczola,  as  President, 
115  Broadway. 

New  York  City. 


Ingle,  Inc.,  165  William  Street,  New  York  City 
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Supreme  Court 

Appellate  Division — First  Department 


Brescia  Construction  Co.,  Plaintiff -Respondent, 

against 

Stone  Masons  Contractors  Association,  by  Thom- 
as Kennedy,  as  President;  Bertini  Concetto, 
indiv  dually  and  as  President  of  Stone  Masons 
Union,  Local  No.  47;  Stone  Masons  Union, 
Local  No.  47,  by  Bertini  Concetto,  as  President; 
John  Doe,  individually  and  as  business  airent  of 
Stone  Masons  Union,  Local  No.  47;  Thomas 
Kennedy,  Pietro  In  belli,  Domknico  Peloso, 
"Jacob"  Levy,  first  name  .Jacob  being  fictitious, 
real  first  name  unknown  to  plaintiff,  Vincenzo 

CONFORTI,  LoRONZIO  CoLASl'ONNO,  IoNAZIO  CaVA- 

lczzo,  James  Mungo,  William  Masterson, 
Adamo  Cicarone,  Charles  Zanini,  Frederick 
La  Mura,  Gerolomo  Carabia,  individually  and 
as  delegate  of  executive  board  of  the  Stone 
Masons  Union,  Local  No.  47;  James  De  Bene- 
detto, Antonio  D'Anoelo,  Isidore  Marcello, 
Matteo  Capobianco,  John  Di  Pace,  Defendants. 

Louis  Mazzola,  individually  and  as  President  of 
Stone  Masons  I'n  oil,  Local  No  74,  and  Stone 
Masons  Union.  Local  No.  74,  by  Louis  Mazzola, 
as  President,  Defendants-Appellants. 


Statement  Under  Rule  234. 

The  above  entitled  action  was  commenced  by 
the  service  of  the  summons  and  complaint  on  the 
defendants  on  or  about  the  U4th  day  of  Novem- 
ber, 191 9. 
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Statement  Under  Rule  234 

4  Issue  was  joined  therein  by  the  service  of  the 
defendants'  answer  on  or  about  the  1st  day  of 
December,  1919.  The  names  of  the  original  par- 
ties are  as  set  forth  in  the  foregoing  caption. 
There  has  been  no  change  of  partu  s  since  the 
commencement  of  this  action. 

The  plaintiff  appeared  by  Samuel  G reason,  Jr., 
and  the  defendants,  except  t ho  defendant,  John 
Doe,  individually  and  as  business  agent  of  Stone 
Masons  Union  Local  #74,  appeared  by  Menken 
Brothers. 

There  has  been  no  change  of  attorneys  except 
g  that  Charles  U.  Bradbury,  Esq.,  has  been  sub- 
stituted for  Samuel  G reason,  Jr.,  as  attorney  for 
the  plaintiff,  and  Delehanty,  Giffin,  Hannon  & 
Evans,  have  been  substituted  in  the  place  of  Men- 
ken Brothers  as  attorneys  for  the  defendants, 
Louis  Mazzola,  individually  and  as  President  of 
Stone  Masons  Union  Local  #74  and  Stone  Ma- 
sons Union,  Local  #74,  by  Louis  Mazzola  as 
President. 
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Notice  of  Appeal. 

SUPREME  COURT,  BRONX  COUNTY. 


Brkscta  Constriction  Co.,  Plaintiff,  . 
ayaivfti 

Stoni:  Masons  Contractors'  Association,  by 
Thomas  Kennedy,  as  President:  Louis  Mazzola, 
individually  and  as  President  of  Stone  Masons 
Union,  Local  Mo.  74;  Stone  Masons  Union,  Lo- 
cal No.  74,  by  Louis  Mazzola.  as  President; 
Bkrtini  Conoetto,  individually  and  as  Presi- 
dent of  Stone  Masons  Union,  Local  Xo.  47: 
Stone  Masons  Union,  Local  Xo.  47,  by  Bertini  ° 
Concetto,  individually  and  as  President;  John 
Doe,  individually  and  as  business  agent  of 
Stone  Masons  Union,  Local  No.  47;  Thomas 
Kennedy:  Pietro  Indclli;  Dorm-nico  Pelosa ; 
"Jacob"  Levy,  first  name  Jacob  being  fictitious, 
real  first  name  unkown  to  plaintiff;  Vinccnzo 
Conforti:  Loronzio  Colasuonno;  Ignazio  Caval- 
luzzo;  .lames  Mungo;  William  Masterson; 
Adanio  Ciccaronc;  Charles  Zanini;  Frederick 
Lamura;  (Jerolomo  Carabia,  individually  and 
as  delegate  of  executive  board  of  the  Stone 
Masons  Union,  Local  Xo.  47;  James  He  Bene- 
detto; Antonio  D'Angelo;  Isidore  Marcello; 
Matteo  Capobianco;  and  John  DiPace,  Defen-  „ 
dants. 


Sirs: 

Pt.f.ask  takk  NOTICE  that  the  above  named  defen- 
dants, Louis  Mazzola,  individually,  and  as  Presi- 
dent of  Stone  Masons  Union,  Local  Xo.  74,  and 
Stone  Masons  Union,  Local  Xo.  74,  by  Louis  Maz- 
zola,  as  President,  hereby  appeal  to  the  Appel- 
late Division  of  the  Supreme  Court,  First  De- 
partment, from  so  much  and  such  part  of  the  or- 
der made  and  entered  herein  in  the  office  of  the 
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Notice  of  Appeal 

10  Clerk  of  the  County  of  the  Bronx,  on  the  15th 
day  of  January,  1923,  as  overrules  the  exceptions 
filed  herein  by  said  defendants  in  the  office  of  the 
Clerk  of  the  County  of  the  Bronx  nunc  pro  tunc, 
as  of  December  26,  1922,  to  the  report  of  the  ref- 
eree made  and  tiled  herein  in  the  olhce  of  the 
Clerk  of  the  County  of  the  Bronx  on  the  15th  day 
of  December,  1922,  and  grants  the  plaintiff's  mo- 
tion to  confirm,  and  con  firms,  said  report  of  the 
referee  made  and  tiled  herein  as  aforesaid;  and 
from  so  much  and  such  part  of  the  judgment 
made  upon  said  order  and  entered  herein  in  the 
oii.ce  of  the  Clerk  of  the  County  of  the  Bronx, 
on  the  22nd  day  of  January,  15)23,  as  directs  judg- 
ment for  the  plaintiff,  Brescia  Construction  Co., 
herein,  against  said  defendants,  Louis  Mazzola, 
individually  and  as  President  of  Stone  Masons 
Union,  Local  No.  74,  and  Stone  Masons  Union, 
Local  Xo.  7-L  by  Louis  Mazzola,  as  President,  for 
the  sum  of  Eleven  thousand  one  hundred  eighty- 
two  and  U8/KM)  dollars  ($11,182.(>8). 

Dated  February  1,  1923. 

Yours,  etc., 

Dblbhanty,  (tiffin,  Hannon  &  Evans, 
12  Attorneys  for  Defendants,  Louis  Mazzola, 

individually,  and  as  President  of  Stone 
Masons  Union,  Local  No.  74,  and  Stone 
Masons  Union,  Local  No.  74,  by  Louis  Maz- 
zola, as  President, 

1 15  Broadway, 
Borough  of  Manhattan, 
New  York  City. 

To: 

Charm.s  EC  BRAimrRv,  Esq.,  Attorney  for 
Plaintiff,  51  Chambers  Street,  Borough  of 
Manhattan,  New  York  City. 

Robert  L.  Mokan,  Esq.,  Clerk  of  the  County  of 
the  Bronx. 
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Order  Appealed  From. 


At  a  Special  Term,  for  Motions,  of  the 
Supreme  Court  of  the  State  of  New 
York,  held  in  and  for  the  County  of 
Bronx,  at  the  County  Court  House, 
in  the  Borough  and  County  of 
Bronx,  in  the  City  and  State  of  New 
York,  on  the  15th  day  of  January, 
1923. 

Present :  Hon.  Eiavard  G.  Whitaker,  Justice. 
[County  Clerk's  No.  2994—1919.] 


Brescia  Constri  ction  Co.,  Plaintiff, 
against 

Si  one  Masons  Contractors'  Association,  by 
Thomas  Kennedy,  as  President;  Louis  Mazzola, 
individually  and  as  President  of  Stone  Masons 
Union,  Local  No.  74;  Stone  Masons  Union,  Lo- 
cal No.  74,  by  Louis  Mazzola,  as  President; 
Bertini  Concetto,  individually  and  as  President 
of  Stone  Masons  Union,  Local  No.  47;  Stone 
Masons  Union,  Local  Xo.  47,  by  Bertini  Con- 
cetto, individually  and  as  President;  John  Doe, 
individually  and  as  business  agent  of  Stone 
Masons  Union,  Local  No.  47;  Thomas  Ken- 
nedy; Pietro  Tndelli:  Domenico  Polosa,  "Ja- 
cob"' Levy,  first  name  Jacob  being  fictitious, 
real  first  name  unknown  to  plaintiff;  Vincenzo 
Conforti;  Loronzio  Colasuonno;  Ignazio  Cav- 
aluzzo;  James  Mungo;  William  Masterson; 
Adamo  Cicaronc;  Charles  Zanini;  Frederick 
Lamura;  Gerolomo  Carabia,  individually  and 
as  delegate  of  executive  board  of  the  Stone 
Masons  Union,  Local  No.  47;  James  DeBene- 
dotto;  Antonio  lVAngelo;  Isidore  Mareello; 
Matteo  Capobianeo;  and  John  DiPace,  Defen- 
dants. 


The  plaintiff  herein  having  duly  1 —  «•«  n 

motion  herein,  on  notice  to  all  parties  interested, 


Order  Appealed  From 

16  to  confirm  the  Report  herein  of  A.  Walker  Otis, 
as  Referee  herein,  appointed  by  the  Appellate 
Division  of  the  Supreme  Court  or  the  State  of 
Now  York,  First  Department,  by  an  order  of  that 
Court,  dated,  the  4th  day  of  March,  1!):M.  and 
duly  entered  herein  on  the  12th  day  of  May,  1921, 
in  the  oflice  of  the  Clerk  of  Bronx  County,  to  take 
proof  and  ascertain  the  amount  of  plaintiff's  dam- 
ages herein,  and  upon  reading  and  filing  the  no- 
tice of  motion,  pursuant  to  which  this  motion  has 
been  brought  on,  dated  the  MOth  day  of  Decem- 
ber, 1922,  with  due  proof  of  service  thereon  in 

^  dorsed,  and  upon  reading  the  said  Report  of  the 
said  Referee,  filed  herein  in  the  office  of  the  Clerk 
of  Bronx  County  on  the  15th  day  of  December, 
1922,  and  upon  the  written  record  of  the  evidence 
and  testimony  and  proceedings  received  and  had 
upon  said  reference,  and  the  opinion  of  the  said 
Referee  rendered  upon  said  reference,  both  of 
which  having  been  filed  herein  the  office  of  the 
Clerk  of  Bronx  County  on  the  15th  day  of  De- 
cember, 1922,  and  upon  the  aforesaid  order  of  the 
Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York,  First  Department,  and  upon 
reading  the  exceptions  to  the  said  Report  of  the 

18  said  Referee  tiled  herein  by  the  defendants,  Louis 
Mazzola,  individually  and  as  President  of  Stone 
Masons  Union,  Local  No.  74,  and  Stone  Masons 
Union,  Local  No.  74,  by  Louis  Mazzola,  as  Presi- 
dent, in  the  office  of  the  Clerk  of  Bronx  County, 
line  pro  tunc  as  of  December  26",  1922,  and  after 
hearing  Charles  R.  Bradbury,  attorney  for  plain- 
tiff, in  support  of  the  motion,  and  Delehanty, 
OifTm,  Hannon  &  Evans,  attorneys  for  defendants, 
Louis  Mazzola,  individually  and  as  President  of 
Stone  Masons  Union,  Local  No.  74,  and  Stone 
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Order  Appealed  From 

Masons  Union,  Local  No.  74,  by  Louis  Mazzola, 
as  President,  in  opposition  thereto,  and  after  due 
deliberation,  it  is 

Ohdered,  that  the  exceptions  filed  herein  by  the 
defendants,  Louis  Mazzola,  individually  and  as 
President  of  Stone  Masons  Union  Local  No.  74, 
and  Stone  Masons  Union,  Local  No.  74,  by  Louis 
Mazzola,  as  President,  in  the  office  of  the  Clerk 
of  Bronx  County,  unite  pro  tune  as  of  December 
2b'lh,  11)22,  to  the  aforesaid  Report  of  the  afore- 
said Referee,  filed  herein  as  aforesaid,  be,  and 
the  same  are  hereby,  in  all  respects,  over-ruled, 
and  it  is  further 

Ordered,  that  the  motion  herein  to  confirm  the 
aforesaid  Report  of  the  aforesaid  Referee,  made 
and  filed  herein  as  aforesaid,  be,  and  the  same 
is,  in  all  respects,  hereby  granted,  and  it  is  fur- 
ther 

Ordehkd,  that  the  aforesaid  Report  of  the  afore- 
said Referee,  made  and  filed  herein  as  aforesaid, 
be,  and  the  same  is,  in  all  respects,  hereby  con- 
firmed, and  it  is  further 

Ordered,  that  the  Clerk  of  this  Court  enter 
judgment  herein  as  directed  by  the  Appellate 
Division  of  the  Supreme  Court  of  the  State  of 
New  York,  First  Department,  in  its  above  re- 
ferred to  order,  dated  the  4th  day  of  March,  1921, 
and  entered  herein  in  the  office  of  the  Clerk  of 
Bronx  County  on  the  12th  day  of  May,  1921. 

Enter, 

E.  G.  W., 

J.  s.  c. 
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22  Judgment  Appealed  From. 

At  a  Special  Term  of  the  Supreme 
Court  of  the  State  of  New  York,  held 
in  the  County  of  Bronx,  at  the  Coun- 
ty Court  House  in  the  City  of  New 
York,  Borough  of  the  Bronx,  on  the 
22  clay  of  January,  1923. 

Present:  Hon.  Richard  H.  Mitchell,  Justice. 


Brescia  Construction  Co.,  Plaintiff, 
against 

Stone  Masons  Contractors'  Association,  by  Thom- 
as Kennedy,  as  President;  Louis  Mazzola,  in- 
dividually, and  as  President  of  Stone  Masons 
Union,  Local  No.  74;  Stone  Masons  Union, 
Local  No.  74,  by  Louis  Mazzola,  as  President; 
Bertini  Concetto,  individually  and  as  President 
of  Stone  Masons  Union,  Local  No.  47;  Stone 
Masons  Union,  Local  No.  47,  by  Bertini  Con 
cetto,  individually  and  as  President;  John  Doe, 
individually  and  as  business  agent  of  Stone 
Masons  Union.  Local  No.  47;  Thomas  Kennedy; 
Pietro  Indelli;  Domenico  Polosa ;  "Jacob" 
Levy,  first  name  Jacob  beini?  fictitious,  real 
first  name  unknown  to  plaintiff;  Vincenzo  Con- 
forti;  Loronzio  Colasuonno;  [gnazio  Cavallnz- 
zo;  James  Mungo;  W  lliam  Masterson;  Adamo 
Ciearone;  Charles  Zanini;  Frederick  Lamura; 
Gerolomo  Carabia,  individually  and  as  delegate 
of  executive  board  of  the  Stone  Masons  Union, 
Local  No.  47;  James  Do  Benedetto;  Antonio 
TVAna-elo;  Isidore  Marcello:  Matteo  Capobian- 
co;  and  John  Hi  Pace,  Defendants. 


The  plaintiff  herein  having  taken  an  appeal 
herein  to  the  Appellate  D  vision  of  the  Supreme 
Court  of  the  State  of  New  York,  First  Judicial 
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Department,  from  a  judgment  entered  herein  in 
the  office  of  the  Clerk  of  Bronx  County  on  the 
17th  day  of  April,  1920,  in  favor  of  all  the  above- 
named  defendants  and  against  the  above-named 
plaint  ff,  dismissing  the  plaintiffs  complaint  and 
for  Seventy-two  &  85  100  ($72.85)  dollars  costs, 
and  the  said  appeal  having  been  argued  at  a 
Term  of  the  said  Appellate  Division,  at  its  Court 
House  in  the  Borough  of  Manhattan,  in  the  City 
and  County  of  New  York,  on  the  4th  day  of  Jan- 
uary, 1921,  and  the  said  Appellate  Division,  upon 
said  appeal,  by  its  order,  made  and  entered  there- 
on and  herein,  dated  the  4<h  day  of  March,  1921, 
and  entered  herein  in  the  office  of  the  Clerk  of 
Bronx  County  on  the  12th  day  of  May,  1921,  hav- 
ing in  all  things  reversed  the  said  judgment  here- 
in appealed  from,  upon  questions  of  fact  and  law, 
and  further,  having  reversed  Findings  of  Fact 
designated  and  numbered  XXI,  XXII,  XXIII, 
XXIV,  XXV,  XXVI,  XXVII  anil  XXVIII,  and 
Conclusions  of  Law  designated  and  numbered  I, 
II,  111  and  IV,  of  the  decision  herein  of  the  Trial 
( fourt,  and  in  lieu  thereof  having  made  herein  its 
own  Findings  of  Fact  and  Conclusions  of  Law, 
and  further,  having  appointed  A.  Walker  Otis, 
Esq.,  as  Referee  heroin,  to  take  proof  and  ascer- 
tain the  amount  of  plaintiffs  damages  herein  by 
reason  and  in  consequence  of  acts  in  said  order 
referred  to,  and  further,  having  ordered  by  its 
said  order  that  Upon  filing  herein  of  the  said 
Referee's  Report  herein,  and  upon  confirmation 
of  same,  that  plaintiff  shall  be  entitled  to  enter 
judgment  herein  for  the  amount  of  such  damages 
as  ascertained  by  the  said  Referee,  and  the  Re- 
port herein  of  the  said  Referee,  together  with  the 
written  record  of  the  evidence  and  testimony  and 
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28  proceedings  received  and  liad  upon  said  refer- 
ence, and  the  opinion  of  the  said  Referee,  ren- 
dered upon  said  reference,  having  been  tiled  herc- 
rn  in  the  office  of  the  Clerk  of  Bronx  County  on 
the  loth  day  of  December,  1922,  and  the  said 
Referee  in  his  said  Report  herein  having  found 
the  amount  of  the  above  referred  to  damages  sus- 
tained herein  by  plaintiff  to  be  Nine  thousand  sev- 
enty &  23/100  ($9,070.23)  dollars,  and  the  said 
Report  herein  having  been  in  all  respects  con- 
firmed by  an  order  of  this  Court,  made  and  en- 
tered herein  in  the  office  of  the  Clerk  of  Bronx 

2Q  County  on  the  15th  day  of  January,  1923,  and 
the  said  Appellate  Division  having  ordered  by  its 
said  order  that  plaintiff  is  entitled  to  a  perma- 
nent injunction  herein  against  the  defendants, 
Stone  Masons  Contractors'  Association,  Stone 
Masons  Union,  Local  Xo.  74,  and  Louis  Mazzola, 
individually,  and  as  President  and  Business 
Agent  of  the  defendant,  Stone  Masons  Union, 
Local  No.  74,  enjoining  and  restraining  them,  and 
each  of  them,  their  officers,  agents,  servants,  em- 
ployees, attorneys,  confederates,  and  any  and  all 
pei sons  acting  in  ad  of  or  in  conjunction  with 
them,  or  under  their  authority,  suggestion  or  di- 

30  rection  from  doing  as  hereinafter  set  forth,  and 
the  said  Appellate  Division,  by  its  said  order, 
having  directed  judgment  herein  for  the  plaintiff 
and  against  the  defendants,  Stone  Masons  Con- 
tractors' Association,  Stone  Masons  Union,  Local 
Xo.  74,  and  Louis  Mazzola,  individually,  and  as 
President  and  Business  Agent  of  the  defendant. 
Stone  Masons  Union,  Local  Xo.  74,  for  the  amount 
of  plaintiff's  damages  herein  as  ascertained  by 
the  sa  d  Referee  and  confirmed,  with  costs  of  the 
said  reference,  together  with  costs  and  disburse- 
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ni  'iits  of  said  appeal,  and  the  costs  and  disburse-  31 
meats  in  the  Trial  Court,  to  he  taxed  by  the  Clerk, 
and  against  the  defendants.  Stone  Masons  Con- 
tractois'  Association,  Stone  Masons  Union,  Local 
No.  74,  and  Louis  Mazzola,  individually,  and  as 
President  and  Business  Agent  of  the  defendant, 
Stmic  Masons  Union.  Local  No.  7-1,  and  perma- 
nently enjoining  and  restraining  them,  and  each 
of  them,  as  hereinafter  set  forth. 

Now,  on  motion  of  Charles  R.  Bradbury,  at- 
torney for  plaintiff,  it  is 

Okdkhkd  and  adjudued,  that  the  judgment  en- 
tered herein  in  the  office  of  the  Clerk  of  Bronx 
County  on  the  171  li  day  of  April,  1920,  in  favor 
of  all  the  above-named  defendants  and  against  the 
above-named  plaintiff,  dismissing  the  plaintiff's 
complaint  and  for  Seventy-two  &  S")  100  (^72.8")) 
dollars  costs,  be,  and  the  same  is  hereby  in  all 
tilings  reversed  upon  questions  of  fact  and  law, 
and  it  is  further 

Orderkd  and' ad.j riMiED,  that  the  defendants, 
Slone  Masons  Contractors'  Association,  Stone 
Masons  Union,  Local  Xo.  74,  and  Louis  Mazzola, 
individually,  and  as  President  and  Business 
Agent  of  the  defendant.  Stone  Masons  Union,  33 
Local  Xo.  74,  and  each  of  them,  their  officers, 
agents,  servants,  employees,  attorneys,  confede- 
rates, and  any  and  persona  acting  a  aid  of  or 
in  conjunction  with  them,  or  under  their  author- 
ity, suggestion  or  direction,  be,  and  they  are 
hereby  permanently  enjoined  and  restrained  from 
confederating,  combining  and  conspiring,  or  con- 
federating  or  combining  or  conspiring,  with  the 
object  and  purpose  of  doing  any  one,  more,  and  all 
of  the  following,  namely:  to  prevent  the  plaintiff 
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34  from  obtaining  and  employing  union  workmen, 
members  of  the  defendant,  Stone  Masons  Union, 
Local  No.  74;  to  prevent  the  plaintiff  from  obtain- 
ing union  stone  mason  workmen  and  laborers,  or 
either,  no  matter  what  union  or  unions,  or  what 
local  or  locals,  or  what  subordinate  union  or 
unions,  or  what  subordinate  local  or  locals,  they 
or  any  of  them  may  be  members  of;  to  prevent 
the  plaintiff  from  obtaining  stone  mason  work- 
men and  laborers,  or  either,  necessary  for  and  to 
enable  the  plaintiff  to  do,  perform  and  carry  on 
stone  mason  construction  work,  or  other  build- 
ing  construction  work,  in  the  Borough  of  Bronx, 
0  ty  and  State  of  New  York,  or  any  other  place 
in  the  State  of  New  York;  to  make  it  impossible 
for  plaintiff  to  obtain  and  employ  stone  mason 
workmen  and  laborers,  or  either,  necessary  for 
and  to  enable  the  plaintiff  to  do,  perform  and 
carry  on  stone  mason  construction  work,  or  other 
building  construction  work,  in  the  Borough  of 
Bronx,. City  and  Stnte  of  New  York,  or  any  other 
place  in  the  State  of  New  York;  to  in  any  way 
or  manner  unlawfully  h  nder  or  interfere  with 
the  plaintiff  obtaining  and  employing  skilled 
workmen  and  laborers,  or  either,  necessary  for 

36  and  to  enable  the  plaintiff  to  do,  perform  and 
carry  on  stone  mason  construction  work,  or  other 
building  construction  work,  in  the  Borough  of 
Bronx,  City  and  State  of  New  York,  or  any  other 
place  in  the  State  of  New  York;  to  unlawfully 
prevent  the  plaintiff  from  mak  ng  and  entering 
into  contracts  for  stone  mason  construction  work, 
or  other  building  construction  work,  in  the  Bor- 
ough of  Bronx,  City  and  State  of  New  York,  or 
any  other  place  in  the  State  of  New  York;  to  pre- 
vent the  plaintiff  from  performing  its  contracts 
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for  stone  mason  construction  work,  or  other  build-  37 
iny  construction  work,  in  the  Borough  of  Bronx, 
City  and  State  of  New  York,  or  any  other  place 
in  the  State  of  New  York;  and  further,  from  car- 
rying out  or  performing,  either  directly  or  in- 
directly, or  attempting  to  carry  out  or  perform, 
either  directly  or  indirectly,  any  and  all  of  the 
aforesaid  objects  and  purposes,  acts  and  things, 
pursuant  to  and  in  furtherance  of  such  confede- 
ration, combination  and  conspiracy,  or  pursuant 
to  and  in  furtherance  of  such  confederation,  or 
combination,  or  conspiracy:  and  further,  from 
unlawfully  inducing  or  attempting  to  induce,  3g 
either  directly  or  indirectly,  any  of  the  employees 
of  the  plaintiff  to  quit  work  and  leave  the  plain- 
tiffs employ;  and  further,  from  unlawfully  order- 
ing, or  requiring,  or  directing,  or  causing,  either 
directly  or  indirectly,  any  of  the  employees  of 
the  plaintiff  to  quit  work  and  leave  the  plaintiff's 
employ;  and  further,  from  unlawfully  hindering, 
or  interfering  with,  or  preventing,  either  directly 
or  indirectly,  the  plaintiff  from  obtaining  and 
employing  skilled  workmen  and  laborers,  or 
either,  whether  or  not  they  may  be  members  of 
a  labor  union  or  unions,  necessary  for  and  to 
enable  the  plaintiff  to  do.  perform  and  can*}'  on  39 
stone  unison  construction  work,  or  other  building 
construction  work,  in  the  Borough  of  Bronx,  City 
and  State  of  New  York,  or  any  other  place  in  the 
State  of  New  York,  and  it  is  further 

Adji'doki).  that  the  plaintiff,  Brescia  Construc- 
tion Co.,  do  recover  of  the  defendants,  Stone  Ma- 
sons Contractors'  Association,  Louis  Mazzola,  in- 
dividually, and  Louis  .Mazzola,  as  President  of 
Stone  Masons  Union,  Local  No.  74,  and  Stone 
Masons  Union,  Local  No.  74,  the  sum  of  Nine 
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* 

40     thousand  seventy  &  23/100  ($9,070.23)  dollars, 
together  with  Twenty-one  hundred  twelve  &  45 
100  ($2112.45)  dollars,  costs  as  taxed,  making  in 
all  the  sum  of  $11,182.68,  and  that  said  plaintiff  t 
have  execution  therefor. 

Enter, 

R.  H.  M., 
«/.  S.  C. 

Robert  L.  Morax, 
Clerk. 

41 


42 
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Order  of  the  Appellate  Division. 

At  a  Term  of  the  Appellate?  Division 
of  fcho  Supreme  Court,  held  in  and 
for  the  First  Judicial  Department, 
at  the  Court  House  of  the  Appellate 
Division  in  the  County  of  New  York, 
on  the  4th  day  of  March,  1921. 

Present:  Hon.  John  Proctor  Clarke. 

Presiding  Justice, 

"    Frank  C.  Laughun, 
"    Victor  J.  Dowlixg, 
"     KlMiAR  S.  K.  Merrf.li,, 

"      SaMUKL  G REK N  HA  I'M. 


Brescia  Const  ruction  Co.,  Plaintiff-Appellant, 

against 

Stone  Mason  Contractors'  Association,  by  Thom- 
as Kennedy,  as  President;  Louis  Mazzola,  in- 
dividually and  as  President  of  Stone  Masons 
Union,  Local  #74;  Stone  Masons  Union,  Local 
#74,  by  Louis  Mazzola,  ;is  President;  Bertini 
Concetto,  individually  and  as  President  of 
Stone  Masons  Union,  Local  #47;  Stone  Masons 
Union,  Local  #47,  by  Bertini  Concetto,  individ- 
ually and  as  President;  .John  Doe,  individu- 
ally and  as  business  agent  of  Stone  Masons 
Union,  Local  #47;  Thomas  Kennedy;  Pietro 
Indclli;  Domenico  Pelosa;  "Jacob"  Levy,  first 
name  Jacob  being  fictitious,  real  first  name  un- 
known to  plaintiff;  Vincenzo  Conforti;  Loron- 
zio  Colasuonno;  Ignazio  Cavalluzzo;  James 
MungO;  "William  Mnsterson;  Adamo  Cicarone; 
Charles  Zanini;  Frederick  Lamura;  Gerolomo 
Carabia,  individually  and.  as  delegate  of  execu- 
tive board  of  the  Stone  Masons  Union,  Local 
#47;  James  De  Benedetto;  Antonio  D'Angelo; 
Isidore  Marcello;  Matteo  Capobianco;  and  John 
DiPace,  DefentJants-Kespondents. 


An  appeal  having  been  taken  to  the  Appellate 
Division  of  the  Supreme  Court  for  the  First  Ju- 
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46  dicial  Department  by  the  plaintiff-appellant 
above-named  from  a  judgment  entered  herein  on 
the  17th  day  of  April,  19*20,  in  the  office  of  the 
ChTrk  of  the  Supreme  Court  for  the  County  of 
Bronx;  and  the  said  appeal  having  been  argned 
by  Charles  R.  Bradbury,  of  counsel  for  the  plain- 
tiff-appellant, and  Mortimer  M.  Menken,  of  coun- 
sel for  the  defendants-respondents,  and  due  de- 
liberation having  been  had  thereon,  and  the  opin- 
ion of  the  Court  having  been  duly  filed  herein,  it 
is  hereby  unanimously 

Ordered  and  adjudged  that  the  judgment  ap- 

47  pealed  from  he  and  the  same  is  hereby  in  all 
things  reversed  upon  questions  of  fact  and  law, 
with  eosts  and  disbursements  of  this  appeal,  and 
with  costs  and  disbursements  in  the  Court  below, 
and  it  is  further  unanimously 

Ordered  and  ad.j  uikjed  that  the  Findings  of 
Fact  designated  and  numbered  XXI,  XXII, 
Will,  XXIV,  XXV,  XXVI,  XXVII  and 
XXVIII,  and  the  Conclusions  of  Law  designated 
and  numbered  I,  II,  III  and  IV,  in  the  decision 
herein,  be  and  all  of  same  are  hereby  reversed, 
and  in  lieu  thereof  this  Court  now  finds  and  makes 

48  the  following  Findings  of  Fact  and  Conclusions 
of  Law: 

Findings  ok  Facts: 

1.  That  in  the  month  of  September,  1919,  the 
plaintiff,  as  contractor,  and  William  L.  Phelan, 
Inc.,  as  owner,  made  and  entered  into  a  contract 
whereby  the  said  William  L.  Phelan,  Inc.,  agreed 
to  employ  the  plaintiff  to  do  certain  stone  mason- 
work  in  connection  with  the  erection  of  certain 
twelve  houses,  and  whereby  the  plaintiff  agreed 
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to  do  the  said  certain  stone  mason-work  in  con- 
nection with  the  erection  of  the  said  certain 
twelve  houses. 

II.  That  the  said  certain  twelve  houses  were 
to  he  erected  by  the  said  William  L.  Phelan,  Inc., 
in  the  Borough  of  Bronx,  City  and  State  of  New 
York;  and  that  at  the  time  of  making  and  enter- 
ing into  the  aforesaid  contract,  plans  for  the 
sad  certain  twelve  houses  had  been  duly  tiled. 

III.  That  following  the  making  and  entering 
into  the  aforesaid  contract,  the  plaintiff  actually 
entered  upon  the  performance  of  same,  and  actu- 
ally commenced  the  said  certain  stone  mason- 
work. 

IV.  That  in  order  to  perform  and  carry  on  the 
aforesaid  certain  stone  mason-work,  provided  for 
and  called  for  by  the  aforesaid  contract,  it  was 
absolutely  necessary  for  plaintiff,  Without  hinder- 
ance  or  interference,  to  be  able  to  obtain  and  em- 
ploy union  stone  masons,  and  that  in  the  month 
of  September.  11)19,  plaintiff  did  obtain  and  em- 
ploy certain  stone  masons,  members  of  the  de- 
fendant. Stone  Masons  Union,  Local  No.  74,  to 
perform  and  carry  on  the  aforesaid  certain  stone 
mason-work  in  connection  with  the  erection  of 
the  aforesaid  certain  twelve  houses,  and  did  ob- 
tain and  employ  certain  stone  masons,  members 
of  the  defendant,  Stone  Masons  Union,  Local  No. 
47,  with  headquarters  in  the  Borough  of  Brook- 
lyn, City  and  State  of  New  York,  to  assist  in  per- 
forming and  carrying  on  the  aforesaid  certain 
stone  mason-work  in  connection  with  the  erection 
of  the  aforesaid  certain  twelve  houses. 

V.  That  n  performing  and  carrying  on  stone 
mason  construction  work,  as  contractor,  and  in 
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52  performing  and  carrying  out  contracts  for  such 
work,  made  and  entered  into  by  the  plaintiff,  as 
contractor,  it  was  and  is  necessary  for  plaintiff, 
without  hinderance  or  interference,  to  be  able  to 
obtain  and  employ  stone  maso'ns. 

VI.  That  since  the  incorporation  of  the  plain- 
tiff, June  6th,  1019,  plaintiff  has  operated  a  union 
shop  and  employed  union  men  exclusively,  and 
no  proof  was  offered  or  adduced  upon  the  trial 
of  this  suit  that  the  plaintiff  had  or  ever  had  any 
dispute  or  disputes,  misunderstanding  or  misun- 
derstandings, controversy  or  controversies,  of  any 

53  nature  whatsoever  heretofore  with  the  defendant, 
Stone  Masons  Union,  Local  No.  74,  or  the  defen- 
dant, Stone  Masons  Union,  Local  Xo.  47,  or  any 
other  local  or  subordinate  union  of  the  Brick- 
layers, Masons  &  Plasterers  International  Union 
of  America,  and  no  proof  was  offered  or  adduced 
upon  the  trial  of  this  suit  that  the  plaintiff  has 
not.  at  any  and  all  times,  duly  complied  with  all 
rules,  regulations  and  by-laws  of  the  defendant, 
Stone  Masons  Union,  Local  Xo.  74,  and  of  the 
defendant,  Stone  Masons  Union,  Local  No.  47, 
and  of  any  other  local  or  locals,  or  subordinate 
union  or  unions,  of  the  Bricklayers,  Masons  & 

54  Plasterers  International  Union  of  America. 

VII.  That  in  or  about  the  month  of  September, 
1919,  and  in  the  City  and  State  of  New  York,  the 
defendants,  Stone  Masons  Contractors'  Associa- 
tion, Stone  Masons  Union,  Local  Xo.  74,  and 
Louis  Mazzola,  individually  and  as  President  and 
Business  Agent  of  the  defendant,  Stone  Masons 
Union,  Local  Xo.  74,  confederated,  combined  and 
conspired,  for  the  following  objects  and  purposes, 
namely,  to  prevent  the  plaintiff  from  obtaining 
and  employing  union  stone  masons,  members  of 
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the  defendant,  Stone  Masons  t'nion,  Local  No.  74, 
to  do  the  aforesaid  certain  stone  mason  work  nec- 
essary for  the  plaintiff  to  do  in  performing  and 
carrying  out  the  aforesaid  contract  between  the 
plaintiff  and  the  above  mentioned  William  L. 
Phelan,  Inc.,  and  to  prevent  the  plaintiff  from 
performing  and  carrying  out  the  aforesaid  con- 
tact, to  prevent  the  phiintiff  from  obtaining  and 
employing  stone  masons  to  enable  the  plaintiff  to 
do,  perform  and  carry  on  stone  mason  construc- 
tion work  in  the  Borough  of  Bronx,  City  and  State 
of  Xew  York,  to  make  it  impossible  for  the  plain- 
tiff to  obtain  and  employ  stone  masons  to  enable 
the  plaintiff  to  do,  perform  and  carry  on  stone 
mason  construction  work  in  the  Borough  of  Bronx, 
City  and  State  of  New  York,  to  prevent  the 
plaintiff  from  making  and  entering  into  contracts 
for  stone  mason  construction  work  in  the  Bor- 
ough  of  Bronx,  City  and  State  of  Xew  York,  and 
to  make  it  impossible  for  the  plaintiff  to  do,  per- 
form and  carry  on  its  trade  and  business  of  do- 
ing, performing  and  carrying  on  stone  mason  con- 
struction work  in  the  Borough  of  Bronx,  City  and 
State  of  Xew  York. 

VHI.  That  pursuant  to  and  in  furtherance  of 
the  aforesaid  confederation,  combination  and  con- 
spiracy, and  in  or  about  the  month  of  September, 
1919,  in  the  City  and  State  of  New  York,  the  said 
defendants  maliciouslv,  wantonly  and  unlawfully 
caused  Louis  Mazzola,  as  President  and  Business 
Agent  of  the  defendant.  Stone  Masons  Union,  Lo- 
cal No.  74,  to  make  and  issue  an  order  directing 
and  requiring  the  stone  masons,  members  of  the 
defendant,  Stone  Masons  Union,  Local  Xo.  74, 
then  actually,  at  said  time,  working  for  and  being 
employed  by  the  plaintiff,  as  aforesaid,  namely, 
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58  to  perform  and  carry  on  the  aforesaid  certain 
stone  mason  work  in  connection  with  the  erection 
of  the  aforesaid  certain  twelve  houses,  to  he  built 
by  the  above  mentioned  William  L.  Phelan,  Inc., 
in  the  Borough  of  Bronx,  City  and  State  of  New 
York,  to  quit  work  on  the  said  certain  stone  ma- 
son-work or  job  and  to  cease  working  thereon  for 
the  plaintiff,  and  further,  that  pursuant  to  and  in 
furtherance  of  the  aforesaid  confederation,  com- 
bination and  conspiracy,  and  in  or  about  the 
month  of  September,  1919,  in  the  City  and  State 
of  New  York,  the  sa  d  defendants  did  maliciously, 
wantonly  and  unlawfully  prevent  the  plaintiff 
from  obtaining  and  employing  union  stone  ma- 
sons, members  of  the  defendant,  Stone  Masons 
Union,  Local  Xo.  74,  to  do  the  said  certain  stone 
mason-work  necessary  for  plaintiff  to  do  in  per- 
forming and  carrying  out  the  aforesaid  contract 
between  the  plaintiff  and  the  ab  >ve  mentioned 
William  L.  Phelan,  Inc.,  and  did  maliciously,  wan- 
tonly and  unlawfully  prevent  the  plaintiff  from 
performing  and  carrying  out  the  said  contract, 
and  did  maliciously,  wantonly  and  unlawfully  in- 
terfere with  the  pla  nliff  in  performing  and  car- 
rying on  its  trade  and  business  of  doing,  perform- 

60  ing  and  carrying  on  stone  mason  construction 
work. 

IX.  That  pursuant  to  and  in  furtherance  of 
the  aforesaid  order,  made  and  issued,  directing 
and  requiring  the  stone  masons,  members  of  the 
defendant.  Stone  Masons  Union,  Local  Xo.  74, 
working  and  being  employed  by  the  plaintiff,  as 
aforesaid,  namely,  to  perform  and  carry  on  the 
aforesaid  stone  mason  work  in  connection  with  the 
erection  of  the  aforesaid  certain  twelve  houses,  to 
be  built  by  the  above  mentioned  William  L.  Phe- 
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Ian,  Inc.,  in  the  Borough  of  Bronx,  City  and  State 
of  New  York,  to  quit  work  on  the  said  certain 
stone  mason-work  or  job  and  to  cease  working 
t  hereon  for  the  plaintiff,  the  said  stone  masons 
did,  wholly  and  solelv  bv  reason  and  in  conse- 
quonee  of  the  said  order  actually  quit  work  on  the 
said  certain  stone  mason-work,  and  at  all  times 
thereafter  did,  wholly  and  solely  by  reason  and  in 
consequence  of  the  said  order,  actually  refuse  to 
work  on  the  said  certain  stone  mason-work  for 
the  plaintiff,  and  never  did,  at  any  time  there- 
after, work  on  the  said  certain  stone  mason-work 
for  the  plaintiff. 

X.  That  the  aforesaid  acts  of  the  said  defen- 
dants, done  pursuant  to  the  aforesaid  confedera- 
tion, combination  and  conspiracy,  as  aforesaid, 
were  calculated  and  intended  to  permanently  in- 
jure  and  destroy  plaintiffs  said  trade  and  busi- 
ness of  doing,  performing,  and  carrying  on  stone 
mason  construction  work  in  the  Borough  of  Bronx, 
City  and  Stale  of  New  York,  and  also  in  West- 
chcstei  Counly,  in  the  State  of  N'ew  York. 

XI.  That  plaintiff  has  suffered  damages  by  rea- 
son and  in  consequence  of  the  aforesaid  acts  of 
the  said  defendants,  done  as  aforesaid,  pursuant 
to  and  in  furtherance  of  the  aforesaid  confedera- 
tion, combination  and  conspiracy. 

XII.  That  the  aforesaid  acts  of  the  said  defen- 
dants were  calculated  to  cause  damage  to  the 
plaint  ill*. 

XIII.  That  it'  tin*  said  defendants  be  not  en 
joined  and  restrained  from  acting  as  aforesaid, 
the  trade  and  business  of  the  plaintiff  will  be  per- 
manently injured  and  destroyed. 
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64  Conclusions  of  Law  : 

I.  That  the  aforesaid  acts  of  the  said  defen- 
dants, done,  as  aforesaid,  pursuant  to  and  in  fur- 
therance of  the  aforesaid  confederation,  combina- 
tion and  conspiracy,  were,  and  still  arc,  unlawful. 

II.  That  the  plaintiff  is  entitled  to  recover  dam- 
ages for  tlie  losses  and  injuries  by  it  sustained  by 
reason  and  in  consequence  of  the  aforesaid  acts 
of  the  said  defendants,  done,  as  aforesaid,  pursu- 
ant to  and  in  furtherance  of  the  aforesaid  con- 
federation, combination  and  conspiracy,  and  the 
matter  of  ascertaining  the  amount  of  same  is 

fin: 

hereby  referred  to  A.  Walker  Otis,  Esq.,  as  Ref- 
eree, who  is  hereby  appointed  Referee,  with  the 
usual  powers,  to  take  proof  and  ascertain  the 
amount  of  such  damages,  and  upon  filing  his  re- 
port, and  upon  confirmation  of  same  by  the  Court, 
plaintiff  shall  be  entitled  to  enter  judgment  here- 
in for  the  amount  of  such  damages  as  ascertained 
by  the  Referee,  with  costs,  to  be  taxed  by  the 
Clerk. 

III.  That  the  plaintiff  is  entitled  to  a  perma- 
nent injunction  against  the  sa  d  defendants,  en- 
joining and  restraining  them,  and  each  of  them, 

66  their  officers,  agents,  servants,  employees,  attor- 
neys, confederates,  and  any  and  all  persons  acting 
in  aid  of  or  in  conjunction  with  them,  or  under 
their  authority,  suggestion  or  direction,  from  con- 
federating, combining  and  conspiring,  or  confede- 
rating, or  combining,  or  conspiring,  with  the  ob- 
ject and  purpose  of  doing  any  one,  more,  and  all 
of  the  following,  namely:  to  prevent  the  plaintiff 
from  obtaining  and  employing  union  workmen, 
members  of  the  defendant,  Stone  Masons  Union, 
Local  No.  74;  to  prevent  the  plaintiff  from  ob- 
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raining  union  stone  mason  workmen  and  laborers, 
or  cither,  no  matter  what  union  or  unions,  or  what 
local  or  locals,  or  what  subordinate  union  or 
unions,  or  what  subordinate  local  or  locals,  they 
or  any  of  them  may  be  members  of;  to  prevent 
the  plaintiff  from  obtaining  stone  mason  workmen 
and  laborers,  or  either,  necessary  for  and  to  en- 
able the  plaintiff  to  do,  perform  and  carry  on 
stone  mason  construction  work,  or  other  building 
construction  work,  in  the  Borough  of  Bronx,  City 
and  State  of  New  York,  or  any  other  place  in  the 
State  of  New  York;  to  make  it  impossible  for 
plaintiff  to  obtain  and  employ  stone  mason  work- 
men and  laborers,  or  either,  necessary  for  and  to 
enable  the  plaintiff  to  do,  perform  and  carry  on 
stone  mason  construction  work,  or  other  building 
construction  work,  in  the  Borough  of  Bronx,  City 
and  State  of  New  York;  to  in  any  way  or  manner 
unlawfully  binder  or  interfere  with  the  plaintiff 
obtaining  and  employ  ng  skilled  workmen  and  la- 
borers, or  either,  nccissary  for  and  to  enable  the 
plaintiff  to  do,  perforin  and  carry  on  stone  mason 
construction  work,  or  other  building  construction 
work,  in  the  Borough  of  Bronx,  City  and  State  of 
Xew  York,  or  any  other  place  in  the  State  of  New- 
York  ;  to  unlawfully  prevent  the  plaintiff  from 
making  and  entering  into  contracts  for  stone  ma- 
son construction  work,  or  other  building  construc- 
tion work,  in  the  Borough  of  Bronx,  City  and 
State  of  Xew  York,  or  any  other  place  in  the 
State  of  Xew  York;  to  prevent  the  plaintiff  from 
performing  its  contracts  for  stone  mason  construc- 
tion work,  or  other  building  construction  work, 
in  the  Borough  of  Bronx,  City  and  State  of  Xew 
York,  or  any  other  place  in  the  State  of  New 
York;  and  further,  from  carrying  out  or  per- 
forming, either  directly  or  indirectly,  or  attempt- 
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70  ing  to  carry  out  or  perform,  either  directly  or  in- 
directly, any  and  all  of  the  aforesaid  objects  and 
purposes,  acts  and  things,  pursuant  to  and  in  fur- 
therance of  such  confederation,  combination  and 
conspiracy,  or  pursuant  to  and  in  furtherance  of 
such  confederation,  or  combination,  or  conspiracy  ; 
and  further,  from  unlawfully  inducing  or  attempt- 
ing to  induce,  either  directly  or  indirectly,  any  of 
the  employees  of  the  plaintiff  to  quit  work  and 
leave  the  plaintiffs  employ;  and  further,  from 
unlawfully  ordering,  or  requring,  or  directing,  or 
causing,  either  directly  or  indirectly,  any  of  the 
employees  of  the  plaintiff  to  quit  work  and  leave 
the  plaintiff's  employ;  and  further,  from  unlaw- 
fully hindering,  or  interfering  with,  or  preventing, 
ether  directly  or  indirectly,  the  plaintiff  from  ob- 
taining and  employing  skilled  workmen  and  la- 
borers, or  either,  whether  or  not  they  may  be 
members  of  a  labor  union  or  unions,  necessary  for 
and  to  enable  the  plaintiff  to  do,  perform  and 
carry  on  stone  mason  construction  work,  or  other 
building  construction  work,  in  the  Borough  of 
Bronx,  City  and  State  of  New  York,  or  any  other 
place  in  the  State  of  New  York. 

^2  IV.  .Judgment  is  accordingly  directed  for  the 
plaintiff  and  against  the  said  defendants  Stone 
Masons  Con  tractors'  Association,  Stone  Masons 
Union,  Local  Xo.  74,  and  Louis  Mazzola,  individu- 
ally, and  as  President  and  Business  Agent  of  the 
defendant,  Stone  Masons  Union,  Local  Xo.  74,  for 
the  amount  of  plaintiff's  damages  as  ascertained 
by  the  Keferee,  herein  appointed,  and  confirmed 
by  the  Court,  with  costs  of  the  said  reference,  to- 
gether with  the  costs  and  disbursements  of  this 
aopeal,  and  the  costs  and  disbursements  in  the 
Court  below,  to  be  taxed  by  the  Clerk,  and  against 
the  said  defendants  permanently  enjoining  and 
restraining  them,  and  each  of  them,  as  aforesaid. 

Enter, 

J.  P.  C. 
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SUPREME  COURT, 
A  pi»kli«ate  Division — First  Department. 


73 


Brescia   Construction  Co.,   Plaintiff- Appellant, 

against 

Stone  Masons  Contractors  Association,  et  al., 
Defendants- Appellants. 


City  and  County  of  New  York,  ss. :  74 

I,  A.  W.u.kkk  Otis,  the  Referee  appointed  by 
an  order  of  this  court,  made  and  entered  in  the 
above  entitled  action,  bearing:  date  the  4th  day  of 
March,  1921,  to  take  proof  and  ascertain  the 
amount  of  damages  sustained  by  plaintiff  herein, 
do  solemnly  swear  that  T  will  faithfully  and  fairly 
determine  the  questions  referred  to  me,  and  make 
a  just  and  true  report  thereon,  according  to  the 
best  of  my  understanding. 

A.  WALKER  OTIS. 

Sworn  to  before  me  this  23rd)  75 
day  of  May,  1921.  J 

Andrew  J.  Sabb,  Notary  Public,  Bronx  County 
zr2;  Certificate  filed  N.  Y.  Co.  No.  77;  Reg. 
3075. 
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Referee's  Report. 

SUPREME  COURT,  BRONX  C  OUNTY. 
[County  Clerk's  Index  Number  2994  of  1919.] 


Brescia  Construction  Co.,  Plaintiff, 
vs. 

Stone  Masons  Contractors'  Association,  by 
Thomas  Kennedy,  as  President;  Louis  Mazzola, 
individually  and  as  President  of  Stone  Masons 
Union,  Local  #74;  Stone  Masons  Union,  Local 
#74,  by  Louis  Mazzola,  as  President  ;  Bertini 

77  Concetto,  individually  and  as  President  of 
Stone  Masons  Union,  Local  #47;  Stone  Masons 
Union  Local  #47,  by  Bertini  Concetto,  individ- 
ually and  as  President;  John  Doe,  individually 
and  as  business  agent  of  Stone  Masons  Union, 
Local  #47;  Thomas  Kennedy;  Pietro  Indelli; 
Domenico  Polosa;  "Jacob"  Levy,  first  name 
Jacob  being  fictitious,  real  first  name  unknown 
to  plaintiff;  Vineenzo  Conforti ;  Loronzio  Co- 
lasuonno;  Ignazio  Cavalluzzo;  James  Mungo; 
William  Masterson;  Ada  mo  Cicarone;  Charles 
Zanini;  Frederick  Lamura;  Gerolomo  Carabia, 
individually  and  as  delegate  of  executive 
board  of  the  Stone  Masons  Union,  Local  #47 ; 
James  PcBenedetto j  Antonio  D'Angclo;  Tsi- 

78  dore  Marcello;  Matteo  Capobianco;  and  John 
DiPace,  Defendants. 


TO  THK   SUPREME    CoURT   OF  THE    STATE   OF  NfiW 

York  : 

I,  the  undersigned,  A.  Walker  Otis,  to  whom 
it  was  referred  by  an  order  of  the  Appellate  Divi- 
sion in  the  First  Department,  dated  March  4th, 
1921,  to  take  proof  and  ascertain  the  damages 
sustained  by  plaintiff  because  of  the  wrongful 
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acts  of  defendants,  Stone  Masons  Contractors' 
Association,  Stone  Masons  Union  Local  No.  74 
and  Louis  Mazzola,  individually  and  as  Presi- 
dent and  Business  Manager  of  defendant  Stone 
Masons  Union  Local  No.  74,  do  respectfully  re- 
port : 

That  before  proceeding  with  the  business  of 
the  reference  I  took  and  subscribed  the  oath  re- 
quired by  law  which  is  hereto  annexed. 

That  at  the  hearings  hold  before  me  the  plain- 
tiff was  represented  by  Charles  R.  Bradbury, 
Esq.,  attorney  and  of  counsel,  and  the  defendants 
by  Menken  Brothers,  Esqs.,  Mortimer  M.  Menken, 
Esq.,  of  counsel. 

The  testimony  was  taken  down  by  a  stenog- 
rapher, and  the  minutes  transcribed  by  him  are 
herewith  submitted  and  filed. 

After  considering  the  testimony  adduced  upon 
the  reference,  and  after  hearing  the  arguments 
of  counsel  for  the  various  parties,  1  do  find  and 
report  as  follows: 

I. 

That  plaintiff  had  during  1919  and  1920  ob- 
tained three  contracts  for  the  construction  of 
buildings  in  the  Boiough  of  the  Bronx,  in  the  City 
of  New  York,  colloquially  called  "jobs"  by  coun- 
sel, and  referred  to  in  the  testimony  as  the 
Phelan  job,  the  Gilson  job,  and  the  Bashein  job. 

II. 

That  plaintiff  was  prevented  from  carrying  out 
said  contracts  because  of  the  wrongful  acts  of 
defendants,  Stone  Masons  Contractors'  Associa- 
tion, Stone  Masons  Union  Local  No.  74,  and  Louis 
Mazzola,  individually  and  as  President  and  Busi- 
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82      ness  Agent  of  defendant  Stone  Masons  Union, 
Local  No.  74,  and  thereby  sustained  damage. 

III. 

That  the  damages  sustained  by  plaintiff  by  rea- 
son of  the  premises  are  as  follows: 

The  Phelan  job  $5,982.:ifi 

The  Gilson  job   2,700.00 

The  Bashein  job   887.87 


$9,070.23 

My  reasons  for  reaching  this  conclusion  are  set 
forth  in  my  opinion  herewith  submitted,  and  bear- 
ing even  date  herewith. 

Dated,  New  York,  December  11th,  1922. 

(Sgd.)    A.  WALKER  OTIS. 

Referee 


• 
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Referee's  Opinion. 

SUPRKME  COURT,  BRONX  COUNTY. 
[County  Clerk's  Index  Number  2994  of  1919.] 


Brescia  Construction  Co.,  Plaintiff', 
rs. 

Stone  Masons  Contractors'  Association,  by 
Thomas  Kennedy,  as  President:  Louis  Mazzola, 
individually  and  as  President  of  Stone  Masons 
Onion,  Local  ir74;  Stone  Masons  Union,  Local 
#74,  by  Louis  Mazzola,  as  President;  Bertini 
Concetto,  individually  and  as  President  of 
Stone  Masons  Union,  Local  #47;  Stone  Masons 
Union,  Local  #47,  by  Bertini  Concetto,  indi- 
vidually and  as  President:  John  Doe,  individu- 
ally and  as  business  agent  of  Stone  Masons 
Union,  Local  #47;  Thomas  Kennedy;  Pietro 
Indelli;  Domenieo  Poloxa ;  "Jacob"  Levy,  first 
name  Jacob  being  fictitious,  real  first  name  un- 
known to  plaintiff;  Vincenzo  Oonforti;  Loron- 
zio  Oolnsuonno;  Tgnazio  Cavalluzzo;  James 
Af  lingo;  William  Masterson;  Adamo  Cicarone; 
Charles  Zaniui,  Frederick  Laniura;  Gerolomo 
Carabia,  individually  and  as  delegate  of  execu- 
tive board  of  the  Stone  Masons  Union,  Local 
#47;  James  DeBen-'detto;  Antonio  D'Angelo; 
Isidore  Mai  cello,  Matteo  Capobianco;  and  John 
DiPace,  Defendants. 


This  is  a  reference  from  the  Appellate  Divi- 
sion which,  by  an  order  dated  March  4th,  1921, 
referred  it  to  the  undersigned  to  take  proof  and 
ascertain  the  damages  sustained  by  plaintiff  be- 
cause of  the  wrongful  acts  of  defendants,  Stone 
Masons  Contractors'  Association,  Stone  Masons 
Union,  Local  No.  74,  and  Louis  Mazzola,  individu- 
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88  ally,  and  as  President  and  Business  Agent  of  de- 
fendant, Stone  Masons  Union,  Local  Xo.  74. 

The  action  was  begun  against  the  defendants 
named  in  the  caption  hereof  in  November,  1919, 
and  the  prayer  of  the  complaint  was  that  the 
defendants  be  enjoined  from  combining  and  con- 
spiring together  to  injure  the  business  of  the 
plaintiff,  etc.,  and  that  plaintiff  recover  of  the 
defendants  such  damages  as  plaintiff  might  have 
suffered  by  reason  of  the  premises. 

The  cause  came  on  for  trial  at  Special  Term 
before  Mr.  Justice  Tierney  in  February,  1920,  and 
thereafter  by  judgment  entered  April  17th,  1920, 
the  complaint  was  dismissed  upon  the  merits  with 
costs. 

Thereafter  plaintiff  appealed  to  the  Appellate 
Division  in  the  First  Department  where  by  the 
order  of  March  4th,  1921,  above  referred  to,  the 
judgment  of  the  court  below  was  reversed  (195 
App.  Div.,  p.  647),  and  this  reference  ordered. 

The  Appellate  Division  in  reversing  the  judg- 
ment of  the  Special  Term  made  the  following 
new  findings  of  fact  and  conclusions  of  law. 

Findings  of  Fact. 

90  I.  That  in  the  month  of  September,  1919,  the 
plaintiff,  as  contractor,  and  William  L.  Phelan, 
Inc.,  as  owner,  made  and  entered  into  a  contract 
whereby  the  said  William  L.  Phelan,  Inc.,  agreed 
to  employ  the  plaintiff  to  do  certain  stone  mason- 
work  in  connection  with  the  erection  of  certain 
twelve  houses,  and  whereby  the  plaintiff  agreed 
to  do  the  said  certain  stone  mason-work  in  con- 
nection with  the  erection  of  the  said  certain 
twelve  houses. 
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TL  That  the  said  certain  twelve  houses  were 
to  be  erected  by  the  said  William  L.  Phelan,  Inc., 
in  the  Borough  of  Bronx,  City  and  State  of  New 
York ;  and  that  at  the  time  of  making  and  enter- 
ing into  the  aforesaid  contract,  plans  for  the  said 
certain  twelve  houses  had  been  duly  filed. 

ITT.  That  following  the  making  and  entering 
into  the  aforesaid  contract,  the  plaintiff  actually 
entered  upon  the  performance  of  same,  and  ac- 
tually commenced  the  said  certain  stone  mason- 
work. 

IV.  That  in  order  to  perform  and  carry  on  the 
aforesaid  certain  stone  mason-work,  provided  for 
and  called  for  by  the  aforesaid  contract,  it  was 
absolutely  necessary  for  plaintiff,  without  bin- 
derance  or  interference,  to  be  able  to  obtain  and 
employ  union  stone  masons,  and  that  in  the 
month  of  September,  1911),  plaintiff  did  obtain 
and  employ  certain  stone  masons,  members  of  the 
defendant,  Stone  Masons  Union,  Local  No.  74,  to 
perform  and  carry  on  the  aforesaid  certain  stone 
mason-work  in  connection  with  the  erection  of 
the  aforesaid  certain  twelve  houses,  and  did  ob- 
tain and  employ  certain  stone  masons,  members 
of  the  defendant,  Stone  Masons  Union,  Local  No. 
47,  with  headquarters  in  the  Borough  of  Brook- 
lyn, City  and  State  of  New  York,  to  assist  in  per- 
forming and  carrying  on  the  aforesaid  certain 
stone  mason-work  in  connection  with  the  erection 
of  the  aforesaid  certain  twelve  houses. 

V.  That  in  performing  and  carrying  on  stone 
mason  construction  work,  as  contractor,  and  in 
performing  and  carrying  out  contracts  for  such 
work,  made  and  entered  into  by  the  plaintiff,  as 
contractor,  it  was  and  is  necessary  for  plaintiff, 
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94  without  hinderance  or  interference,  to  he  able 
to  obtain  and  employ  stone  masons. 

VI.  That  since  the  incorporation  of  the  plain- 
tiff, June  (ith,  1919,  plaintiff"  has  operated  a  union 
shop  and  employed  union  men  exclusively,  and 
no  proof  was  offered  or  adduced  upon  the  trial 
of  this  suit  that  the  plaintiff  had,  or  ever  had, 
any  dispute  or  disputes,  misunderstanding  or  mis- 
understandings, controversy  or  controversies,  of 
any  nature  whatsoever  heretofore  with  the  de- 
fendant, Stone  Masons  Union,  Local  No.  74,  or 
the  defendant,  Stone  Masons  Union,  Local  No.  47, 

95  or  any  other  local  or  subordinate  union  of  the 
Bricklayers.  Masons  &  Plasterers  International 
Union  of  America,  and  no  proof  was  offered  or 
adduced  upon  the  trial  of  this  suit  that  the  plain- 
tiff has  not,  at  any  and  all  times,  duly  complied 
with  all  rules,  regulations  and  by-laws  of  the  de- 
fendant, Stone  Masons  Union,  Local  No.  74,  and 
of  the  defendant,  Stone  Masons  Union,  Local  Xo. 
47,  and  of  any  other  local  or  locals,  or  subordinate 
union  or  unions,  of  the  Bricklayers,  Masons  & 
Plasterers  International  Union  of  America. 

VIT.    That  in  or  about  the  month  of  Septem- 

96  ber,  1919,  and  in  the  City  and  State  of  New  York, 
the  defendants,  Stone  Masons  Contractors'  As- 
sociation, Stone  Masons  Union,  Local  No.  74,  and 
Louis  Mazzola,  individually  and  as  President  and 
Business  Agent  of  the  defendant,  Stone  Masons 
Union,  Local  No.  74,  confederated,  combined  and 
conspired,  for  the  following  objects  and  purposes, 
namely,  to  prevent  the  plaintiff  from  obtaining 
and  employing  union  stone  masons,  members  of 
the  defendant.  Stone  Masons  Union,  Local  No. 
74,  to  do  the  aforesaid  certain  stone  mason  work 
necessary  for  the  plaintiff  to  do  in  performing 
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and  carrying1  out  the  aforesaid  contract  between  97 
the  plaintiff  and  the  above  mentioned  "William  L. 
Pholan,  Inc.,  and  to  prevent  the  plaintiff  from 
performing  and  carrying  out  the  aforesaid  con- 
tract, to  prevent  the  plaintiff  from  obtaining  and 
employing  stone  masons  to  enable  the  plaintiff  to 
do,  perform  and  carry  on  stone  mason  construc- 
tion work  in  the  Borough  of  Bronx,  City  and 
State  of  New  York,  to  make  it  impossible  for  the 
plaintiff  to  obtain  and  employ  stone  masons  to 
enable  the  plaintiff  to  do,  perform  and  carry  on 
stone  mason  construction  work  in  the  Borough 
of  Bronx,  City  and  State  of  New  York,  to  pre-  gg 
vent  the  plaintiff  from  making  and  entering  into 
contracts  for  stone  mason  construction  work  in 
the  Borough  of  Bronx,  City  and  State  of  New 
York,  and  to  make  it  impossible  for  the  plaintiff  to 
do,  perform  and  carry  on  its  trade  and  business 
of  doing,  performing  and  carrying  on  stone  mason 
construction  work  in  the  Borough  of  Bronx,  City 
and  State  of  New  York. 

VIIL  That  pursuant  to  and  in  furtherance  of 
the  aforesaid  confederation,  combination  and  con- 
spiracy, and  in  or  about  the  month  of  Septem- 
b  -r,  1D1!>,  in  the  City  and  State  of  New  York,  the  gg 
said  defendants  maliciously,  wantonly  and  un- 
lawfully caused  Louis  Mnzzola,  as  President  and 
Business  A.yent  of  the  defendant,  Stone  Masons 
Union,  Local  Xo.  74,  to  make  and  issue  an  order 
directing  and  requiring  the  stone  masons,  inem- 
bt  i  s  of  the  defendant,  Stone  Masons  Union,  Local 
Xo.  74,  then  actually,  at  said  time,  working  for  and 
being  employed  by  the  plaintiff,  as  aforesaid, 
namely,  to  perform  and  carry  on  the  aforesaid 
certain  stone  mason-work  in  connection  with  the 
erection  of  the  aforesaid  certain  twelve  houses, 
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100  to  be  built  bv  the  above  mentioned  William  L. 
Phelan,  Tne.,  in  the  Borough  of  Bronx,  City  and 
State  of  New  York,  to  quit  work  on  the  said  cer- 
tain stone  mason-work  or  job,  and  to  cease  work- 
ing thereon  for  the  plaintiff,  and  further,,  that 
pursuant  to  and  in  furtherance  of  the  aforesaid 
confederation,  combination  and  conspiracy,  and 
in  or  about  the  month  of  September,  1919,  in  the 
City  and  State  of  New  York,  the  said  defendants 
did  maliciously,  wantonly  and  unlawfully  prevent 
the  plaintiff  from  obtaining  and  employing  union 
stone  masons,  members  of  the  defendant,  Stone 
Masons  Union,  Local  No.  74,  to  do  the  said  cer- 
tain stone  mason-work  necessary  for  plaintiff  to 
do  in  performing  and  carrying  out  the  aforesaid 
contract  between  the  plaintiff  and  the  above  men- 
tioned William  L.  Phelan,  Inc.,  and  did  malicious- 
ly, wantonly  and  unlawfully  prevent  the  plaintiff 
from  performing  and  carrying  out  the  said  con- 
tract, and  did  maliciously,  wantonly  and  unlaw- 
fully interefere  with  the  plaintiff  in  performing 
and  carrying  out  its  trade  and  business  of  doing, 
performing  and  carrying  on  stone  mason  con- 
struction work. 

IX.  That  pursuant  to  and  in  furtherance  of 

102  •  •  • 

the  aforesaid  order,  made  and  issued,  directing 

and  requiring  the  stone  masons,  members  of  the 
defendant,  Stone  Masons  Union,  Local  No.  74, 
working  and  being  employed  by  the  plaintiff,  as 
aforesaid,  namely,  to  perform  and  carry  on  the 
aforesaid  stone  mason-work  in  connection  with 
the  erection  of  the  aforesaid  certain  twelve 
houses,  to  be  built  by  the  above  mentioned  Will- 
iam L.  Phelan,  Inc.,  in  the  Borough  of  Bronx, 
City  and  State  of  New  York,  to  quit  work  on  the 
said  certain  stone  mason-work  or  job,  and  to 
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cease  working  thereon  for  the  plaintiff,  the  said 
stone  masons  did,  wholly  and  solely  by  reason 
and  in  consequence  of  the  said  order  actually 
quit  work  on  the  said  certain  stone  mason-work, 
and  at  all  times  thereafter  did,  wholly  and  solely 
by  reason  and  in  consequence  of  the  said  order, 
actually  refuse  to  work  on  the  said  certain  stone 
mason-work  for  the  plaintiff,  and  never  did,  at 
any  time  thereafter,  work  on  the  said  certain 
stone  mason-work  for  the  plaintiff. 

X.  That  the  aforesaid  acts  of  the  said  defen- 
dants, done  pursuant  to  the  aforesaid  confedera- 
tion, combination  and  conspiracy,  as  aforesaid, 
were  calculated  and  intended  to  permanently  in- 
jure and  destroy  plaintiff's  said  trade  and  busi- 
ness of  doing,  performing  and  carrying  on  stone 
mason  construction  work  in  the  Borough  of 
Bronx,  City  and  State  of  New  York,  and  also  in 
Westchester  County,  in  the  State  of  New  York. 

XI.  That  plaintiff  has  suffered  damages  by 
reason  and  in  consequence  of  the  aforesaid  acts 
of  the  said  defendants,  done  as  aforesaid,  pursu- 
ant to  and  in  furtherance  of  the  aforesaid  con- 
federation, combination  and  conspiracy. 

XII.  That  the  aforesaid  acts  of  the  said  defen- 
dants were  calculated  to  cause  damage  to  the 
plaintiff. 

XIII.  That  if  the  said  defendants  be  not  en- 
joined and  restrained  from  acting  as  aforesaid, 
the  trade  and  business  of  the  plaintiff  will  be 
permanently  injured  and  destroyed. 

Conclusions  of  Law. 

1.  That  the  aforesaid  acts  of  the  said  defen- 
dants, done,  as  aforesaid,  pursuant  to  and  in  fur- 
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106  therance  of  the  aforesaid  confederation,  combina- 
tion and  conspiracy,  were,  and  still  are,  unlaw- 
ful. 

II.  That  the  plaintiff  is  entitled  to  recover 
damages  for  the  losses  and  injuries  by  it  sustained 
by  reason  and  in  consequence  of  the  aforesaid  acts 
of  the  said  defendants,  done,  as  aforesaid,  pur- 
suant to  and  in  furtherance  of  the  aforesaid  con- 
federation, combination  and  conspiracy,  and  the 
matter  of  ascertaining  the  amount  of  same  is 
hereby  referred  to  A.  Walker  Otis,  Esq.,  as  Ref- 
eree, who  is  hereby  appointed  Referee,  with  the 

107  usual  powers,  to  take  proof  and  ascertain  the 
amount  of  such  damages,  and  upon  filing  his  re- 
port, and  upon  confirmation  of  same  by  the  Court, 
plaintiff  shall  be  entitled  to  enter  judgment  here- 
in for  the  amount  of  such  damages  as  ascertained 
by  the  Referee,  with  costs,  to  be  taxed  by  the 
Clerk. 

III.  That  the  plaintiff  is  entitled  to  a  perma- 
nent injunction  against  the  said  defendants,  en- 
joining and  restraining  them,  and  each  of  them, 
their  officers,  agents,  servants,  employees,  attor- 
neys, confederates,  and  any  and  all  persons  act 

108  ing  in  aid  of  or  in  conjunction  with  them,  or  un- 
der their  authority,  suggestion  or  direction,  from 
confederating,  combining  and  conspiring,  or  con- 
federating, or  combining,  or  conspiring,  with  the 
object  and  purpose  of  doing  any  one,  more,  and 
all  of  the  following,  namely:  to  prevent  the  plain- 
tiff from  obtaining  and  employing  union  work- 
men, members  of  the  defendant,  Stone  Masons 
Union,  Local  No.  74;  to  prevent  the  plaintiff 
from  obtaining  union  stone  mason  workmen  and 
laborers,  or  either,  no  matter  what  union  or 
unions,  or  what  local  or  locals,  or  what  subordi 
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nate  union  or  unions,  or  what  subordinate  local  109 
or  locals,  they  or  any  of  them  may  bo  members 
of;  to  prevent  the  plaintiff  from  obtaining  stone 
mason  workmen  and  laborers,  or  oil  her,  necessary 
for  and  to  enable  the  plaintiff  to  do,  perforin 
and  carry  on  stone  mason  construction  work,  or 
other  building  construction  work,  in  the  Borough 
of  Bronx,  City  and  State  of  New  York,  or  any 
other  place  in  the  State  of  New  York;  to  make  it 
impossible  for  plaintiff  to  obtain  and  employ  stone 
mason  workmen  and  laborers,  or  either,  necessary 
for  and  to  enable  the  plaintiff  to  do,  perform  and 
carry  on  stone  mason  construction  work,  or  other 
building  construction  work,  in  the  Borough  of 
Bronx,  City  and  State  of  New  York,  or  any  other 
place  in  the  State  of  New  York;  to  in  any  way 
or  manner  unlawfully  hinder  or  interfere  with 
the  plaintiff  obtaining  and  employing  skilled 
workmen  and  laborers,  or  cither,  necessary  for 
and  to  enable  the  plaintiff  to  do,  perform  and 
carry  oil  stone  mason  construction  work,  or  other 
building  construction  work,  in  the  Borough  of 
Bronx,  City  and  State  of  New  York,  or  any  other 
place  in  the  State  of  New  York;  to  unlawfully 
prevent  the  plaintiff  from  making  and  entering 
into  contracts  for  stone  mason  construction  work,  111 
or  other  building  construction  work,  in  the  Bor- 
ough of  Bronx,  City  and  State  of  New  York,  or 
any  other  place  in  the  State  of  New  York;  to  pre- 
vent the  plaintiff  from  performing  its  contracts 
for  stone  mason  construction  work,  or  other  build- 
ing construction  work,  in  the  Borough  of  Bronx, 
City  and  State  of  New  York,  or  any  other  place 
in  the  State  of  New  York;  and  further,  from  car- 
rying out  or  performing,  either  directly  or  indi- 
rectly, or  attempting  to  carry  out  or  perform, 
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112  cither  directly  or  indirectly,  any  and  all  of  the 
aforesaid  objects  and  purposes,  acts  and  things, 
pursuant  to  and  in  furtherance  of  such  confedera- 
tion, combination  and  conspiracy,  or  pursuant  to 
and  in  furtherance  of  such  eon  federation,  or  com- 
bination, or  conspiracy;  and  further,  from  unlaw- 
fully inducing  or  attempting  to  induce,  either  di- 
rectly or  indirectly,  any  of  the  employees  of  the 
plaintiff  to  quit  work  and  leave  the  plaintiff's 
employ;  and  further,  from  unlawfully  ordering, 
or  requiring,  or  directing,  or  causing,  either 
directly  or  indirectly,  any  of  the  employees  of 
the  plaintiff  to  quit  work  and  leave  the  plaintiff's 

113  m  ♦  • 

employ;  and  further,  from  unlawfully  hindering, 
or  interfering  with,  or  preventing,  either  directly 
or  indirectly,  the  plaintiff  from  obtaining  and 
employing  skilled  workmen  and  laborers,  or 
either,  whether  or  not  they  may  be  members  of 
a  labor  union  or  unions,  necessary  for  and  to 
enable  the  plaintiff  to  do,  perform  and  carry  on 
stone  mason  const  ruction  work,  or  other  building 
construction  work,  in  the  Borough  of  Bronx,  City 
and  State  of  New  York,  or  any  other  place  in  the 
State  of  New  York. 

IV.  Judgment  is  accordingly  directed  for  the 
plaintiff  and  against  the  said  defendants,  Stone 
Masons  Contractors'  Association,  Stone  Masons 
Union,  Local  No.  74,  and  Louis  Mazzola,  individu- 
ally, and  as  President  and  Business  Agent  of  the 
defendant,  Stone  Masons  Union,  Local  No.  74,  for 
the  amount  of  plaintiff's  damages  as  ascertained 
by  the  Referee,  herein  appointed,  and  confirmed 
by  the  Court,  with  costs  of  the  said  reference, 
together  with  the  costs  and  disbursements  of  this 
appeal,  and  the  costs  and  disbursements  in  the 
Court  below,  to  be  taxed  by  the  Clerk,  and  against 
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the  said  defendants,  permanently  enjoining  and  115 
restraining  them,  and  each  of  them,  as  aforesaid." 

It  appears  from  the  evidence  that  between  Sep- 
tember, 1919,  and  .January,  1922,  plaintiff  made  a 
number  of  contracts  for  brick  and  stone  work, 
colloquially  called  ".Jobs"  in  the  Borough  of 
Bronx,  but  the  only  ones  which  plaintiff  claims 
were  interfere*  1  with  or  prevented  by  defendants, 
are  three  in  number  as  follows  \ 

1st.  The  Phelan  job  on  University  and  Har- 
rison Avenues  just  south  of  Burnside 
Avenue. 

2nd.  The  Gilson  job  at  173rd  Street  and  116 
Webster  Avenue. 

3rd.  The  Bashein  job  on  Whit  lock  Avenue  at 
156th  Street. 

Manifestly  the  first  inquiry  must  be  as  to 
whether  or  not  the  defendants  mentioned  in  the 
order  of  the  Appellate  Division  confederated, 
combined  and  conspired  to  prevent  plaintiff  from 
performing  the  three  jobs  above  mentioned.  That 
order  enjoined  said  defendants  from  confederat- 
ing, combining  or  conspiring  to  prevent  plaintiff 
from  obtaining  workmen  to  perform  and  carry  -^yj 
on  stone  mason  work  or  other  building  construc- 
tion work  in  the  Borough  of  the  Bronx. 

The  Appellate  Division  found  as  matter  of  fact 
that  they  had  so  conspired  to  prevent  plaintiff 
from  carrying  out  a  part  of  the  Phelan  job  by 
calling  off  the  workmen,  from  which  the  presump- 
tion arises  that  having  these  designs  on  plaintiff 
as  to  a  part  of  the  Phelan  job,  they  were  of  the 
same  mind  as  to  the  rest  of  the  Phelan  job,  and 
other  jobs  which  plaintiff  might  endeavor  to  carry 
out,  for  it  is  clear  from  the  record  before  the  Ap- 
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118  pellate  Division  as  interpreted  by  that  court,  that 
these  defendants  intended,  if  possible,  to  put 
plaintiff  out  of  business.  Defendants'  counsel 
argued  that  in  any  event  nothing  could  be  con- 
sidered by  me  except  acts  on  the  part  of  defen- 
dants which  interfered  with,  or  prevented  plain- 
tiff from  performing  stone  mason  work,  but  this, 
I  think,  is  too  narrow  a  construction  of  the  order 
of  the  Appellate  Division,  and  this  is  clear  by 
taking  into  consideration  the  theory  of  the  Ap- 
pellate Division  as  expressed  in  its  opinion.  Mr. 
Justice   Greenbaum,   in    writing   that  opinion, 

119  quotes  with  approval  from  the  opinion  of  Mr. 
Justice  Barrett  in  People  ex  rel  Gill  vs.  Smith, 
5  X.  V.  (V.  Rep.,  513,  incorporated  in  the  opinion 
in  the  Curran  case,  152  N.  V.,  33,  as  follows: 

"Every  citizen  is  deeply  interested  in  the 
strict  maintenance  of  the  constitutional  right 
freely  to  pursue  a  lawful  avocation,  under 
conditions  equal  as  to  all,  and  to  enjoy  the 
fruits  of  his  labor,  without  the  imposition  of 
any  conditions  not  required  for  the  general 
welfare  of  the  community  *  *  *  The 
sympathies  or  the  fellow-feeling,  which,  as  a 
social  principle,  underlies  the  association  of 
workingmen  for  their  common  benefit,  are  not 
consistent  with  a  purpose  to  oppress  the  in- 
dividual who  prefers  by  single  effort  to  gain 
his  livelihood." 

and  Mr.  Justice  Greenbaum  adds: 

"The  correctness  of  the  law  as  stated  in 
the  opinion  just  quoted  has  not  been  gainsaid 
in  any  subsequent  case.  It  is  the  law  of  this 
state." 
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The  learned  Justice  then  adds :  121 

"What  was  said  in  the  Curran  case,  supra, 
about  tile  rights  of  workmen  applies  in  prin- 
ciple with  equal  force  to  the  rights  of  those 
engaged  in  business  who  employ  working- 
men.  A  person  thus  engaged  has  the  same 
constitutional  right  as  the  defendants,  to  pur- 
sue his  lawful  business  without  the  wilful 
molestation  and  the  malicious  interference  of 
another." 


122 


So  in  the  instant  ease,  whether  plaintiff  was 
endeavoring  to  lay  a  brick  wall  or  a  stone  wall, 
it  was  pursuing  its  "lawful  business"  and  defen- 
dants are  liable  f  they  were  guilty  of  wilful  mo- 
lestation or  malicious  interference  with  plaintiff 
while  so  pursuing  its  lawful  business.  As  stated, 
these  defendants  through  Mazzola  actually  called 
the  workmen  off  of  the  Phelan  .job.  As  to  the 
other  two  jobs  the  facts  are  somewhat  different. 
Tn  the  case  of  Gilson  plaintiff  had  a  contract  in 
writing  dated  August  26,  1920,  for  the  erection 
of  a  brick  one-story  building  with  cellar  in  the 
Borough  of  the  Bronx  for  $9,000.00.  Soon  after 
the  contract  was  made  defendant  Mazzola  ap- 
peared on  the  job  ami  hail  a  conversation  with  123 
Antonio  Brescia,  plaintiff's  President.  Mazzola 
said,  "What  are  you  going  to  do  here.'"  Brescia 
replied,  "This  is  my  job.  I  am  going  to  do  this 
job  here.  T  am  going  to  start  tomorrow."  Maz- 
zola said,  "You  won't  do  this  job,  not  on  your 
life,  yon  won't  get  any  masons  on  this  job."  A 
few  days  later  Brescia  talked  with  Mazzola  over 
the  telephone.  Brescia  said,  "Why  don't  you 
want  to  give  me  any  stone  masons,  I  got  the  job 
there  two  days  ago,  and  I  got  to  go  ahead."  Maz- 
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124  zola  said,  "You  won't  got  any  stone  masons  there 
for  no  money  in  the  world.  1  won't  send  one 
stone  mason  over  there  and  it  is  no  way  for  you 
to  do  the  joh  there.  You  better  go  away  from 
that  ,iob."  A  little  later  Brescia  had  a  conversa- 
tion with  Mazzola  at  the  meeting  place  of  the 
Executive  Committee  of  the  Bricklayers,  Masons 
and  Plasterers  International  Union.  Brescia 
said,  "Mr.  Mazzola,  why  do  you  refuse  to  let  my 
company  go  ahead  with  the  work  on  that  job, 
why  did  you  do  that  lor:'"  Mazzola  said,  "What 
job?"   Brescia  replied,  "The  Gilson  job."  Maz- 

125  zola  said,  "Where?"  Brescia  said,  "173rd  Street 
and  Webster  Avenue."  Mazzola  said,  "You 
won't  do  one  day's  work  in  New  York  City  unless 
you  drop  the  law  suit  against  us,  no  matter  where 
you  go,  because  our  Union  controls  all  over  the 
United  States." 

In  the  case  of  Bashein  it  appears  that  the  La- 
bash  Garage  Corporation  of  30  Kast  42nd  Street 
was  about  to  excavate  a  lot  at  Whitlock  Avenue 
and  156th  Street,  one  block  east  of  the  Southern 
Boulevard,  in  the  Borough  of  the  Bronx.  Bashein 
was  President  of  that  corporation.  In  May,  1 1)120, 
he  had  a  conversation  at  or  near  that  property 

126  with  Antonio  Brescia,  President  of  plaintiff. 
Brescia  said,  "Mr.  Bashein,  can  I  give  you  a  price 
to  do  the  stone  work  on  this  job?"  Brescia  then 
gave  him  a  price  of  32  cents  per  cubic  foot,  plain- 
tiff to  supply  all  the  labor  and  material.  A  few 
days  later  Bashein  notified  Brescia  that  he  had 
obtained  the  permit  from  the  Building  Depart- 
ment and  told  him  to  go  ahead  with  the  work. 
Brescia  then  said,  "1  am  sorry  to  say  they  won't 
let  me  work,"  that  one  Adamo  Ciccarone  claimed 
that  it  was  his  job.   Cicarone  appeared  two  days 
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later,  whereupon  Basbeiti  asked  him  by  what  right  127 
he  was  intimidating  others  from  going  to  work, 
whereupon  Cicnronc  shrugged  his  shoulders, 
smiled  and  told  Basheiu  that  when  he  grew  older 
he  would  learn  a  little  bit  more  about  the  game. 
That  he  liked  Basheiu  and  thought  he  was  a  nice 
fellow,  otherwise  Basheiu  would  suffer  a  good 
deal  by  his  action.  It  is  to  be  noted  that  this 
Cicarone  was  a  member  of  Local  No.  74  and  one 
of  the  defendants  in  this  action.  Basheiu  then 
applied  to  eight  or  ten  boss  masons  but  none  of 
them  would  work  on  the  job.  Then  Cicarone  ap- 
peared with  three  or  four  men  and  proceeded  to 
lay  up  the  stone  wall.  At  the  same  time  Brescia 
informed  Basheiu  that  he  could  not  get  any  men 
and  therefore  could  not  proceed  with  the  work. 
The  renting  season  was  fast  approaching  and 
Basheiu  permitted  Cicarone  to  finish  the  work. 

I  am  satislied  that  Brescia  was  prevented  from 
doing  the  work  by  the  machinal  ions  of  the  mem- 
bers of  Local  No.  74  acting  in  concert  with  defen- 
dant Stone  Masons  Contractors'  Association. 

It  goes  without  saying  that  this  being  an  action 
in  equity,  damages  may  be  awarded  up  to  the 
time  of  trial,  which  means  this  reference,  for  no 
judgment  has  yet  been  entered  on  the  findings  of  129 
the  Appellate  Division. 

The  witness  Mazzola,  one  of  the  defendants 
herein  attended  practically  every  session  of  the 
reference,  so  that  I  had  ample  opportunity  for 
studying  his  characteristics.  He  is  53  years  of 
age,  and  emigrated  to  this  country  from  Italy 
in  1893  at  the  age  of  twenty-live  years.  He  worked 
as  an  ordinary  stone  mason  until  1000  when  he 
organized  Local  No.  74.  Since  that  time  he  has 
not  worked  at  his  t  rade,  but  has  at  all  times  been 
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130  employed  by  Local  No.  74  to  attend  to  its  affairs. 
He  has  a  nigged  and  forceful  personality, 
coupled  with  a  high  degree  of  intelligence,  and  is 
a  leader  of  men  in  his  walk  in  life.  This  is  shown 
by  the  fact  that  the  workmen  on  the  Phelan  job 
abandoned  the  work  almost  at  his  mere  nod.  It 
is  not  too  much  to  say  that  he  is  the  brains  of 
Local  No.  74  and  is  its  leading  spirit  and  arbiter 
of  its  destinies.  Such  control  and  influence  over 
others  of  his  class  is  a  power  for  good  or  evil  as 
the  case  may  be.  The  direct  testimony  of  this 
witness  was  mainly  directed  to  the  contradiction 

^  of  the  testimony  of  plaintiff's  witnesses,  some  of 
them  disinterested,  and  in  many  cases  where  a 
statement  made  by  one  of  such  witnesses  was 
called  to  his  attention  his  answer  was  "That  is  a 
lie."  He  admitted  that  the  headquarters  of  Local 
Xo.  74  for  three  years  past  had  been  on  the  ground 
floor  of  No.  415  East  114th  Street,  and  that  he 
resided  in  the  same  building  two  flights  up.  Then 
on  his  cross  examination  he  gave  the  following 
remarkable  testimony.  He  did  not  know  whether 
he  had  ever  presided  oxer  the  meetings  of  Local 
Xo.  74  or  whether  he  had  ever  called  the  meetings 
together.    He  did  not  know  how  often  the  meet- 

132  ings  of  Local  Xo.  74  were  held  or  when  the  last 
meeting  was  held.  He  did  not  know  who  pre- 
sided at  the  meetings.  He  did  not  know  the  other 
officers  except  the  two  secretaries,  or  whether 
there  had  ever  been  any  other  officers  except  him- 
self and  the  two  secretaries.  He  did  not  remem- 
ber whether  he  had  attended  a  meeting  this  year 
or  last  year.  lie  had  no  idea  whether  there  were 
100  or  500  or  1.000  members,  nor  whether  there 
were  500,  600  or  700  members.  He  did  not  know 
whether  he  was  paid  by  the  month.  He  did  not 
remember  what  his  salary  was,  or  how  long  he 
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had  been  drawing  a  .salary.  He  did  not  remember  133 
whether  he  had  been  drawing  a  salary  ever  sinee 
he  was  President. 

When  we  consider  that  Local  No.  74  was  his 
own  creation,  and  that  ho  was  its  directing  force, 
to  impute  to  him  forgetfulness  of  those  matters 
is  to  charge  him  with  ignorance  bordering  on  im- 
becility, and  no  one  who  has  seen  him  and  heard 
him  testily,  would  do  that. 

Under  familiar  rules  of  evidence  the  character 
of  the  testimony  above  referred  to  casts  grave 
doubt  upon  the  probative  value  of  the  remainder 
of  his  testimony,  especially  his  denials  of  state- 
ments  made  by  other  witnesses. 

A  word  as  to  the  rule  of  damages  to  be  fol- 
lowed in  this  case.  The  damages  which  plaintiff 
has  sustained  are  the  certain  result  of  defendants' 
wrongful  acts,  although  it  may  be  difficult  to  as- 
certain the  precise  amount  thereof.  Under  these 
circumstances,  the  damages  are  not  so  contingent 
or  uncertain  as  to  preclude  recovery.  One  of 
the  leading  cases  in  this  State  on  this  subject  and 
which  has  never  been  overruled  is  Wak email,  et 
al.,  vs.  Wheeler  and  Wilson  Mfg.  Co.,  101  X.  V., 
205. 

In  that  case  the  parties  entered  into  a  contract  135 
by  which  defendant  agreed  that,  if  plaintiffs 
should  succeed  in  selling  fifty  of  the  defendant's 
sewing  machines  to  one  firm  or  party  in  Mexico 
during  a  trip  of  their  agent  about  to  be  made, 
for  every  fifty  machines  so  sold  they  should  have 
the  sole  agency  for  the  sale  of  said  machines  in 
that  locality,  and  defendant  agreed  to  furnish  the 
machines.  Plaintiffs'  agent  made  two  sales  of 
fifty  machines  each  to  persons  in  different  local- 
ities in  Mexico,  under  an  agreement  that  the  pur- 
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136  chaser  should  be  the  sole  agent  for  the  sale  of  the 
machines  in  that  locality;  one  of  the  orders  de- 
fendant filled,  the  other  it  refused,  and  refused 
to  fill  further  orders  from  the  plaintiffs  or  their 
agents,  and  repudiated  the  contract. 

The  Court  of  Appeals,  per  Earl,  J.,  one  of  the 
best  Judges  who  ever  sat  upon  that  bench,  stated 
the  law  governing  the  case  as  follows: 

"One  who  violates  his  contract  with  an- 
other is  liable  for  all  the  direct  and  proxi- 
mate damages  which  result  from  the  viola- 
tion. The  damages  must  be  not  merely  spec- 

137  illative,  possible  and  imaginary,  but  they 
must  be  reasonably  certain,  and  such  only  as 
actually  follow  or  may  follow  from  the  breach 
of  the  contract.  They  may  be  so  remote  as 
not  to  be  directly  traceable  to  the  breach,  or 
they  may  be  the  result  of  other  intervening 
causes,  and  then  they  cannot  be  allowed. 
They  are  nearly  always  involved  in  some  un- 
certainty and  contingency;  usually  they  are 
to  be  worked  out  in  the  future,  and  they  can 
be  determined  only  approximately  upon  rea- 
sonable conjectures  and  probable  estimates. 
They  may  be  so  uncertain,  contingent  and 
imaginary  as  to  be  incapable  of  adequate 
proof,  and  then  they  cannot  be  recovered  be- 
cause they  cannot  be  proved.  But  when  it  is 
certain  that  damages  have  been  caused  bv  a 
breach  of  contract,  and  the  only  uncertainty  is 
as  to  their  amount,  there  can  rarely  be  good 
reason  for  refusing,  on  account  of  such  un- 
certainty, any  damages  whatever  for  the 
breach.  A  person  violating  his  contract 
should  not  be  permitted  entirely  to  escape 
liability  because  the  amount  of  the  damages 
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which  ho  has  caused  is  uncertain.  Tt  is  not  139 
true  that  loss  of  profits  cannot  be  allowed  as 
damages  for  a  breach  of  contract.  Losses 
sustained  and  gains  prevented  are  proper  ele- 
ments of  damage.  Most  contracts  are  en- 
tered into  with  the  view  of  future  profits, 
and  such  profits  are  in  the  contemplation  of 
the  parties,  and  so  far  as  they  can  be  properly 
proved,  they  may  form  the  measure  of  dam- 
age. As  they  are  prospective  they  must,  to 
some  extent,  be  uncertain  and  problematical, 
and  yet  on  that  account  a  person  complaining 
of  breach  of  contract  is  not  to  be  deprived 
of  all  remedy.  It  is  usually  his  right  to  prove 
the  nature  of  his  contract,  the  circumstances 
surrounding  and  following  its  breach,  and  the 
consequences  naturally  and  plainly  traceable 
to  it,  and  then  it  is  for  the  jury,  under  proper 
instructions  as  to  the  rules  of  damages,  to 
determine  the  compensation  to  be  awarded 
for  the  breach.  When  a  contract  is  repudi- 
ated the  compensation  of  the  party  complain- 
ing of  its  repudiation  should  be  the  value  of 
the  contract.  He  has  been  deprived  of  his 
contract,  and  he  should  have  in  lieu  thereof 
its  value,  to  be  ascertained  by  the  applica-  141 
tion  of  rules  of  law  which  have  been  laid 
down  for  the  guidance  of  courts  and  jurors." 

See  also  Sehlossberg  vs.  Broday,  216  N.  Y.,  579. 
These  "jobs"  will  be  considered  in  the  order 
above  stated. 

The  Piielax  Job. 

About  or  just  prior  to  September,  1919,  Will- 
iam L.  Phelan,  Incorporated,  owned  400  front 
feet  on  the  easterly  side  of  University  Avenue 
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142  and  1,270  front  feet  oil  the  westerly  side  of  Har- 
rison Avenue  immediately  in  the  rear  of  the  Uni- 
versity Avenue  property.  William  L.  Phelan  was 
the  President  and  apparently  the  person  in  sole 
charge  of  the  affairs  of  the  Phelan  Company, 
and  Antonio  Brescia  bore  the  same  relation  to 
the  plaintiff,  the  Brescia  Construction  Company. 

In  September,  1919,  Phelan  had  in  contempla- 
tion the  erection  of  twelve  dwelling  houses  on 
the  University  Avenue  property,  and  forty  on 
the  Harrison  Avenue  property.  All  these  houses 
were  to  be  of  brick  or  hollow  tile  with  foundations, 

143  which  foundations  were  to  be  largely  built  of 
stone  quarried  on  the  property,  and  to  be  Its 
inches  in  thickness. 

In  this  condition  of  affairs  Phelan  and  Brescia 
had  an  interview  in  September,  1919,  at  which 
Phelan  informed  Brescia  that  he  intended  to 
erect  the  fifty-two  houses  above  mentioned,  and 
asked  Brescia  to  bid  on  the  foundations  for  labor 
only.  Brescia  says  that  he  quoted  a  price  of  fif- 
teen cents  per  cubic  foot,  but  that  when  Phelan 
spoke  of  the  magnitude  of  the  job  and  that  he  in- 
tended building  twenty-five  similar  houses  in  New 
Roehelle,  he  (Brescia)  reduced  his  bid  to  thirteen 

144  cents,  which  Phelan  accepted.  It  is  undisputed 
that  Brescia  under  this  agreement  did  the  foun- 
dation work  on  three  of  the  University  Avenue 
houses  and  a  part  of  the  fourth,  when  his  work- 
men were  called  off  the  job  by  defendant  Maz- 
zola.  As  Olivucci,  one  of  Brescia's  workmen  on 
the  job,  puts  it,  "I  have  known  Mazzola  for  sev- 
enteen years.  At  the  time  the  masons  were  called 
off  the  Phelan  job  I  saw  Mazzola  pass  by  the 
work.  He  says  to  me,  'Taiigi,  how  many  masons 
are  here  today?'  I  says,  'Four.'    He  said,  'Sat 
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ill-day  come  down  to  the  Union  because  I  want  to  145 
talk  to  you.'  "   It  is  undisputed  that  immediately 
after  this  incident  all  of  plaintiff's  workmen  left 
the  job. 

About  the  time  the  work  was  stopped  Phelan 
wrote  as  follows  on  one  of  Brescia's  card  which 
was  signed  by  Brescia  and  left  in  the  custody  of 
Phelan : 

"To  Wm.  Phelan  &  Co. 

T  propose  to  do  all  stone  work  for  13<*  per 
cubic  foot. 

Brescia  Construction  Co.  146 
Antonio  Brescia. 

Oct.  17/19." 

Brescia  testifies  that  about  that  time  Phelan 
asked  him  for  a  bid  on  the  brick  work  of  these  52 
houses,  Phelan  to  furnish  all  the  material,  and 
that  thereupon  Brescia  agreed  to  perform  the 
labor  for  $900.00  per  house.  Brescia  testifies  that 
Phelan  said,  "Well,  \  think  it  is  all  right,"  and 
that  later  in  the  conversation  Phelan  said,  "All 
right  go  ahead  and  see  if  you  can  shave  the  price 
a  little.  I  wish  you  would  do  that."  Phelan, 
on  the  other  hand,  testifies  that  he  never  had  a  147 
distinct  agreement  as  to  the  brick  work,  that  he 
could  have  the  work  but  the  price  was  a  little 
hteh. 

I  am  satisfied  from  the  evidence  that  while 
there  was  an  agreement  between  Brescia  and 
Phelan  as  to  the  foundation  work  there  was  none 
as  to  the  brick  work.  There  was  undoubtedly 
talk  about  the  brick  work,  and  Brescia  might  have 
hoped  that  he  would  get  it,  but  in  my  judgment 
no  agreement  was  reached  between  the  parties. 
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148  The  brick  work  at  $1)00.00  per  house  would  have 
represented  over  double  the  cost  of  the  founda- 
tion work,  but  it  is  significant  that  while  the  card 
(Exhibit  1)  fixed  the  price  of  the  stone  work, 
nothing  was  said  about  the  brick  work.  Both 
parties  apparently  wanted  a  record  of  their  agree- 
ment, and  if  a  contract  had  been  made  for  the 
brick  work  it  would  certainly  have  been  incorpo- 
rated in  the  memorandum  written  on  the  card. 

The  defendants  took  the  position  that  assum- 
ing that  plaintiff  had  a  contract  to  do  all  the  foun- 
dation work  involved  in  the  52  houses  at  thir- 

149  *eon  ceI1*s  Por  cuwc  f°°t>  the  cost  of  doing  the 
work  exceeded  that  sum,  so  that  plaintiff  was 
benefited  rather  than  injured  by  defendant's  acts. 
In  other  words,  that  every  cubic  foot  of  work 
done  at  thirteen  cents  per  cubic  foot  would  have 
resulted  in  a  loss  to  plaintiff.  They  sought  to 
sustain  this  theory  by  showing  that  the  cost 
would  have  exceeded  thirteen  cents. 

It  appears  that  three  masons  in  building  a  wall 
of  this  kind  require  the  assistance  of  two  helpers 
or  laborers,  so  that  the  inquiry  in  the  language  of 
counsel  was  as  to  how  many  cubic  feet  a  mason 
and  two-thirds  of  a  helper  could  lay  in  a  day  of 

150  eight  hours.  The  testimony  showed  that  in  the 
latter  part  of  1919  the  wages  of  a  union  mason 
were  $8.00  per  day  and  of  a  helper  $6.00  per  day. 

In  19:20  tlie.se  wages  were  advanced  to  $10.00 
and  $7.00,  respectively.  The  defendants  took  the 
position  that  a  mason  with  two-thirds  of  a  helper 
could  la;yr  only  75  cubic  feet  of  18-inch  wall  per 
day,  and  as  the  labor  cost  would  be  $12.00  per  day 
the  cost  per  cubic  foot  would  be  sixteen  cents,  to 
say  nothing  of  the  pointing  up  which  cost  a  trifle 
more.  The  whole  fabric  of  defendants  argument 
rested  on  the  proposition  that  the  daily  output  of 
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one  mason  and  two-thirds  of  a  laborer  would  not  151 
exceed  75  cubic  feet. 

Thereupon  the  defendants  called  several  wit- 
nesses, members  of  Local  No.  74,  and  parlies  de- 
fendant herein,  all  of  whom  testified  with  re- 
markable and  somewhat  startling  uniformity,  that 
a  mason  with  two-thirds  of  a  helper  rould  lay  only 
75  cubic  feet  of  18-inch  wall  per  day.  Brescia 
testified,  however,  that  while  he  was  building  the 
foundations  of  the  first  four  houses  on  the  Phelan 
job,  each  of  his  masons  with  half  a  laborer  laid 
about  135  cubic  feet  per  day. 

Thereupon  and  while  the  referenee  was  pend-  jgg 
ing,  plaintiff  proceeded  to  make  a  practical  dem- 
onstration of  the  matter.  In  April  or  May,  1922, 
Dan  Brescia,  fifty-one  years  of  age,  five  feet 
seven  inches  in  height,  and  weighing  one  hundred 
and  fifty-three  pounds,  and  an  uncle  of  plaintiff's 
President,  worked  for  eight  hours  in  building  a 
rubble  stone  foundation  wall  18  inches  thick,  on 
a  job  at  the  northeast  comer  of  Burnside  and 
Walton  Avenues,  in  the  Borough  of  the  Bronx, 
with  the  assistance  of  two-thirds  of  a  helper. 
Franklin  B.  Huntington,  a  disinterested  witness, 
watched  him  during  all  those  eight  hours,  and  at 
the  end  of  that  time  measured  the  wall  constructed  153 
during  that  period,  and  found  that  it  totaled  193 
cubic  feet. 

The  witness  O'Shea,  called  by  plaintiff,  testified 
that  a  mason  with  one-half  of  a  helper  could  con- 
struct 135  or  140  feet  per  day  without  pointing 
up. 

Because  of  his  relationship  to  plaintiff's  Pres- 
ident I  have  no  doubt  that  Dan  Brescia  worked  at 
top  speed  during  that  demonstration,  but  mak- 
ing due  allowance  for  that  fact,  his  daily  output 
of  193  cubic  feet,  convinces  mo  that  an  ordinary 
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154  mason  with  two-thirds  of  a  helper,  can  easily 
build  135  to  140  feet  per  day.  His  performance 
also  disproves  the  testimony  of  Mazzola  that  "it 
is  physically  impossible  for  a  man  to  do  more 
than  75  feet  of  stone  wall,  cubic  feet,  18  inches 
thick,  in  a  day  of  eight  hours." 

Seventy-live  cubic  feet  of  wall  18  inches  thick 
is  represented  by  a  section  10  feet  long  and  five 
feet  high.  The  witness  Cafarelli  says  the  larger 
stones  are  about  one  cubic  foot  each.  It  is  appar- 
ent then  that  .f  a  mason  laid  down  ten  of  the 
larger  stones  above  referred  to,  with  a  sufficient 
number  of  spalls  to  fill  in  the  interstices,  and 
were  to  lay  ten  similar  stones  above  the  first  row 
he  would  have  completed  two-fifths  of  the  day's 
work,  and  according  to  defendants'  theory  would 
have  worked  over  three  hours.  It  certainly  seems 
like  pretty  slow  work  for  a  man  to  require  that 
length  of  time  to  lay  down  twenty  large  stones 
with  the  necessary  number  of  spalls,  and  fill  in 
the  interstices  with  mortar  called  "slush  ng  up." 

It  may  be  noted  in  passing  that  the  witness 
O'Shea  testified  without  contradiction  that  in  1919 
the  Stone  Masons  Contractors  Association,  one  of 
the  defendants  herein,  was  charging  for  this  kind 

156  of  work  th  rteen  cents  per  cubic  foot,  the  very 
price  asked  by  plaintiff  in  its  contract  with 
Phelan. 

A  great  deal  of  testimony  was  given  by  defen- 
dants' witnesses  regarding  a  form  of  masonry 
called  "crazy  work"  said  to  be  much  more  expen- 
sive than  rubble  masonry,  but  the  witness  Cafa- 
relli, who  was  in  effect  a  witness  for  defendants, 
admitted  that  there  was  not  more  than  600  feet 
of  crazy  work  on  the  entire  job  so  that  this  ques- 
tion is  a  negligible  one. 

On  the  whole  evidence  I  am  satisfied  that  the 
average  mason  if  not  controlled  by  some  sinister 
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purpose,  will  lay  135  cubic  feet  of  rubble  masonry  157 
per  day,  which  at  (lie  prevailing  rate  of  wages  in 
1919  and  up  to  May  1st,  1920,  would  make  the  cost 
a  trifle  over  nine  cents  per  cubic  foot,  and  as 
there  was  an  advance  of  about  10  per  cent  in 
w  ages  on  the  date  last  mentioned,  that  fact  would 
increase  the  cost  to  that  extent.  But  there  are 
other  circumstances  which  must  be  taken  into  ac- 
count. Excluding  the  four  houses  there  was  a 
total  of  149,558.96  cubic  feet,  but  Phelan  testified 
without  contradiction  that  included  in  this  were 
about  80,000  concrete  blocks.  The  testimony 
shows  that  each  concrete  block  represents  a  trifle 
under  one  cubic  foot,  and  probably  with  the  ce- 
nirnt  would  represent  a  full  cubic  foot,  and  the 
witness  Cafarelli  test.fied  without  contradiction 
that  one  mason  with  two-thirds  of  a  helper  would 
lay  200  cubic  feet  of  these  blocks  per  day,  so  that 
under  the  1919  wage  scale  the  cost  of  laying  these 
blocks  would  be  about  six  cents  per  cubic  foot,  and 
under  the  1920  scale  less  than  seven  cents,  and  as 
there  were  80,000  cubic  feet  of  cement  blocks  as 
against  some  69,000  cubic  feet  of  rubble  masonry, 
including  the  aqueduct  walls,  the  cost  of  the  whole 
149,000  cubic  feet  would  be  well  within  nine  cents 
per  cub  e  foot.  As  to  the  aqueduct  walls  plain-  159 
tiffs  president  testified  without  contradiction,  that 
a  stone  mason  and  one  laborer  could  build  225 
cubic  feet  of  such  wall  in  a  day,  making  the  cost 
substantially  the  same  as  in  the  case  of  cement 
blocks. 

.My  estimate  of  the  damages  sustained  by  plain- 
tiff on  the  Phelan  job  is  therefore  as  follows: 

Total  number  of  cub  e  feet   162,060.53 

Less  cubic  feet  in  first  four  houses 
erected,  which  were  paid  for  by 
Phelan    12,501.57 


149,558.96 
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160  Contract  price  thirteen  cents.  Cost  of  perform- 
ing the  work  nine  cents,  showing  profit  of  four 
cents  per  cubic  foot.  149,556.96  cubic  feet  at  four 
cents  per  foot  is  $5,982.36  being  plaintiffs  total 
damages  on  the  Phelnn  job. 

The  Gilson  Jon. 

The  contract  price  for  this  job  was  $9,000.00. 
Plaintiff's  President  testified  that  he  had  been 
in  the  building  business  for  sixteen  years,  that 
during  that  time  he  had  figured  on  and  con- 
structed various  buildings  in  the  Borough  of  the 

IQl  Bronx,  that  he  was  at  the  time  of  the  Gilson  con- 
tract familiar  with  the  price  of  material  and  la- 
bor. That  he  had  estimated  the  cost  of  doing  the 
Gilson  job,  that  his  estimate  was  based  on  the 
cost  of  material  and  labor  at  that  time  and  that 
the  cost  was  $6,300.00.  Me  was  not  cross  exam- 
ined on  this  subject,  nor  was  any  testimony  of- 
fered by  defendants  in  opposition  thereto. 

Defendants'  counsel  complains  that  plaintiff's 
President  did  not  give  the  items  making  up  the 
cost  of  performing  the  contract,  but  that  was 
matter  for  cross  examination,  which  was  not  re- 
"sorted  to  by  defendants'  counsel. 

162  j^y  conclusion  then  is  that  plaintiff's  damages 
so  far  as  concerns  the  Gilson  job  were  $2,700.00, 
being  the  difference  between  $9,000.00,  the  con- 
tract price,  and  $0,300.00,  the  cost  of  performing 
the  contract. 

The  Basheik  Job. 

This  job  involved  11,459  cubic  feet  of  stone 
work  which  plaintiff  agreed  to  do  for  thirty  cents 
per  cubic  foot,  and  882  cubic  feet  of  footings, 
which  plaintiff  agreed  to  do  for  thirty-two  cents 
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per  cubic  foot.  The  charge  for  the  whole  work  163 
was,  therefore,  11,459  feet  at  thirty  cents  per 
foot,  amounting  to  $3,437.70,  and  882  feet  at  thir- 
ty-two cents  per  foot,  amounting  to  $282.24,  or  a 
total  of  $3,719.94.  The  testimony  shows  that  the 
cost  to  plaintiff  on  the  whole  .job  was  twenty- 
seven  cents  per  cubic  foot  or  $3,332.07.  The  total 
contract  price  was,  therefore,  $3,719.94,  and  the 
cost,  $3,332.07.  The  damage  Buffered  by  plaintiff 
was,  therefore,  the  difference  between  these  sums, 
or  $387.87. 

In  conclusion  I  estimate  the  damages  sustained 
by  plaintiff  because  of  the  wrongful  acts  of  ^ 
defendants,  Stone  Masons  Contractors'  Associa- 
tion, Stone  Masons  I'nion,  Local  No.  74,  and  Louis 
Mazzola,  individually  and  as  President  and  Busi- 
ness Agent  of  Stone  Masons  Union,  Local  No.  74, 
as  follows: 


$9,070.23 

Bated,  New  York,  December  11th,  1922. 

A.  WALKER  OTrS, 
Referee. 


The  Phelan  job. 
The  Gil  son  .job. . 
The  Bashein  job 


$5,982.36 
2,700.00 
387.87 
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Appellants'  Exceptions  to  Referee's  Report 
Before  Confirmation. 

SUPREME  COURT,  BRONX  COUNTY. 

Brescia  Construction  Co.,  Plaintiff, 
against 

Stone  Masons  Contractors'  Association,  et  al, 

Defendants. 


Ig7  The  defendants,  Louis  Mazzola,  individually 
and  as  President  of  Stone  Masons  Union,  Local 
No.  74,  and  Stone  Masons  Union,  Local  No.  74, 
by  Louis  Mazzola,  as  President,  hereby  except 
to  the  report  of  A.  Walker  Otis,  Ksq.,  Referee, 
tiled  the  15th  day  of  December,  1922,  as  follows: 

I.  To  the  following-  findings  of  said  Referee: 

"I. 

That  plaintiff  had  during  1919  and  1920  ob- 
tained three  contracts  for  the  construction  of 
buildings  in  the  Borough  of  the  Bronx,  in  the 
168  City  of  New  York,  colloquially  called  'jobs'  by 
Counsel,  and  referred  to  in  the  testimony  as  the 
Phclan  Job,  the  Gilson  .lob  and  the  Bashein  .Job. 

II. 

That  plaintiff  was  prevented  from  carrying  out 
said  contracts  because  of  the  wrongful  acts  of 
defendants  Stone  Masons  Contractors'  Associa- 
tion, Stone  Masons  Union  Local  No.  74  and  Louis 
Mazzola,  individually  and  as  President  and  Busi 
ness  Agent  of  defendant  Stone  Masons  Union, 
Local  No.  74,  and  thereby  sustained  damage. 


Digitized  by  Google 


I 


57 

Appellants'  Exceptions  to  Referee's  Report 

Before  Confirmation  jgg 

III. 

That  the  damages  sustained  by  plaintiff  by  rea- 
son of  the  premises  are  as  follows: 

The  Phelan  Job  $5,982.36 
The  Gilson  Job  2,700.00 
The  Bashein  Job  387.87 


$9,070.23" 

II.  That  said  report  is  founded  upon  evidence 
which  is  incompetent,  improper,  irrelevant  and 
immaterial,  and  not  within  the  issues  denned  by  170 
the  order  of  reference  herein,  which  evidence  was 
received  over  the  objections  and  exceptions  of 
these  defendants. 

III.  That  said  report  is  founded  upon  matters 
irrelevant  to  and  not  within  the  issues  defined  by 
the  order  of  reference  herein. 

Dated  December  26,  1922. 

Delehanty,  Giffin,  Hannon  &  Evans, 
Attorneys  for  defendants,  Louis  Maz- 
zola,  individually  and  as  President 
of  Stone  Masons  Union,  Local  #74,  yj^ 
and  Stone  Masons  Union,  Local  #74, 
by  Louis  Mazzola,  as  President, 
Office  and  P.  O.  Address  115  Broad- 
way, Borough  of  Manhattan,  New 
York  City. 
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yj2     Appellants'  Exceptions  to  Referee's  Report 

As  Confirmed. 

SUPREME  COURT,  BRONX  COUNTY. 

Brescia  Construction  Co.,  Plaintiff, 
agaimt 

Stone  Masons  Contractors'  Association,  et  al, 

Defendants. 


Sirs : 

Please  take  notice  that  the  defendants,  Louis 
Mazzola,  individually  and  as  President  of  Stone 
Masons  Union,  Local  No.  74,  and  Stone  Masons 
Union,  Local  No.  74,  by  Louis  Mazzola,  as  Pres- 
ident, except  to  the  report  of  A.  Walker  Otis, 
Esq.,  Referee,  filed  herein  in  the  office  of  the  Clerk 
of  the  County  of  Bronx  on  the  lath  day  of  De- 
cember, and  confirmed  by  an  order  of  this 
Court  made  and  entered  herein  in  the  office  of 
the  Clerk  of  the  County  of  Bronx  on  the  16th  day 
of  January,  1 923,  as  follows: 

First:  Said  defendants  except  to  the  following 
rulings  and  findings  contained  in  said  report  of 
said  Referee  and  to  every  part  thereof: 

L 

That  plaintiff  had  during  1919  and  1920  ob- 
tained three  contracts  for  the  construction  of 
buildings  in  the  Borough  of  the  Bronx,  in  the 
City  of  New  York,  colloquially  called  "jobs"  by 
Counsel,  and  referred  to  in  the  testimony  as  the 
Phelan  Job,  the  Gilson  Job  and  the  Bashein  Job. 
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II. 

That  plaintiff  was  proven  tod  from  carrying  out 
said  contracts  because  of  the  wrongful  acts  of 
defendants  Stone  .Masons  Contractors'  Associa- 
tion, Stone  Masons  Union  Local  No.  74,  and  Louis 
Ma/.zola,  individually  and  as  President  and  Busi- 
ness Agent  of  defendant  Stone  Masons  Union 
Local  No.  74,  and  thereby  sustained  damage. 

ra. 

That  the  damages  sustained  by  plaintiff  by  rea- 
son of  the  promises  are  as  follows: 

The  Phelan  Job  $5,982.36 
The  Gilson  Job  2,700.00 
The  Bashein  Job  387.87 


$9,070.23 

Second:  Said  defendants  except  to  said  rulings 
and  findings  and  to  every  part  thereof  on  the 
ground  that  there  is  no  evidence  to  support  the 
same;  on  the  ground  that  said  rulings  and  find- 
ings are  contrary  to  and  against  the  weight  of 
evidence;  and  on  the  ground  that  said  rulings  and  yj^ 
findings  were  found  and  made  by  said  Referee 
upon  matters  and  evidence  which  are  irrelevant, 
immaterial,  incompetent  and  improper  and  not 
within  the  issues  defined  by  the  order  of  the  Su- 
preme Court,  Appellate  Division,  First  Depart- 
ment, entered  herein  in  the  office  of  the  Clerk  of 
the  County  of  Bronx  on  the  12th  day  of  May, 
1921,  appointing  said  Referee  and  directing  the 
r<  ference  herein  on  which  said  report  was  made, 
which  matters  and  evidence  were  received  by  said 
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Confirmed 

Referee  over  the  objections  and  exceptions  of  said 
defendants. 

Third:  Said  defendants  further  except  to  said 
rulings  and  findings  and  to  every  part  thereof 
and  to  said  report  itself  on  the  ground  that  facts 
have  not  been  found  by  said  Referee  to  support 
said  rulings  and  findings  and  said  report. 

Dated  February  1,  W'23. 

Delehaxty,  Giffix,  Haxxox  &  Kvans, 
Attorneys  for  defendants,  Louis  Maz- 
179  zola,  individually  and  as  President 

of  Stone  Masons  Union,  Local  #74, 
and  Stone  Masons  Union,  Local  #74, 
by  Louis  Mazzola,  as  President, 
Office  and  P.  O.  Address  115  Broad- 
way, Borough  of  Manhattan,  New 
York  City. 

To: 

Charles  R.  Bradbury,  Esq., 
Attorney  for  Plaintiff, 
51  Chambers  Street, 
Borough  of  Manhattan, 
New  York  City. 

Robert  L.  Morax, 

Clerk  of  the  County  of  Bronx. 
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Case. 

NEW  YORK  SUPREME  COURT. 
Appellate  Division — First  Department. 
Before  A.  Walker  Otis,  Esq.,  Referee. 


Brescia  Cox.structiox  Compaxy 
fiffa'm.st 

Stone  Masons  Coxtractobs'  Association,  et  ai. 


New  York,  May  25,  1921. 
10  o'clock  A.  M. 

Appearances: 

Charles  R.  Bradbury,  Esq.,  51  Chambers 
Street,  for  plaintiff,  Brescia  Construction 
Co. 

Menken  Brothers,  206  Broadway,  Mr.  M. 
M.  Menken,  for  defendant,  Stone  Masons 
Contractors'  Association;  and  Louis  Maz- 
zqll,  individually  and  as  President  of  the 
Stone  Masons  Union  Local  No.  74. 


The  Referee  produces  his  oath  of  office,  veri- 
fied May  23,  1921,  and  same  is  made  a  part  of 
the  record. 

It  is  stipulated  and  agreed  between  the  parties 
hereto,  that  Fred  Hill,  15  Park  Row,  New  York 
City,  bo  employed  as  stenographer  to  report  the 
proceedings  herein;  that  he  shall  furnish  an  orig- 
inal transcript  of  the  record  for  the  use  of  the 
Referee,  and  a  carbon  copy  for  plaintiff  and  de- 
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feudant,  and  charge  for  his  services  as  follows: 
The  original  copy,  for  use  of  the  Referee,  125 
cents  per  folio;  the  carbon  copies  10  cents  each 
per  folio,  and  shall  also  receive  an  attendance 
.  fee  of  $5  for  all  adjourned  hearings  of  which  no 
notice  has  been  given,  and  $o  for  any  hearing 
where  the  amount  of  testimony  taken  at  the  be- 
fore mentioned  folio  rate,  does  not  amount  to  $5, 
same  to  be  a  taxable  disbursement. 


Antonio  Buescia  was  called  as  a  witness  in  be- 
half of  plaintiff,  and  beiii"-  first  duly  sworn,  tes- 
tifies as  follows : 

Direct  examination  by  Mr.  Bradbury. 

Q.  Where  do  you  reside,  Mr.  Brescia?  A.  681 
Elton  Avenue,  Borough  of  the  Bronx. 

You  are  the  president  of  the  plaintiff  in 
this  action.'    A.  Yes,  sir. 

Q.  In  September,  HH9,  the  plaintiff  had  un- 
dertaken to  do  certain  work  for  William  L.  Phel- 
an,  Inc.,  in  the  Bronx,  in  the  construction  of 
certain  houses?    A.  Yes,  sir. 

Q.  Those  houses  were  to  be  erected  where  in 
the  Bronx?  A.  University  Avenue  and  Harrison 
Avenue. 

Q.  And  William  L.  Phelan,  Inc.,  contemplated 
building  how  many  houses  at  those  places? 

Mr.  Menken:   I  object  to  that  question. 
Objection  overruled.  Exception. 

A.  Fifty-two. 

Mr.  Menken:  I  object  and  move  to  strike 
out  that  he  contemplated  building  fifty-two. 

Mr.  Bradbury:  1  will  withdraw  the  ques- 
tion. 
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Q.  How  many  housrs  did  Mr.  Phelan  erect  at 
those  places  that  you  refer  to  iu  the  Bronx,  up  to 
date? 

Mr.  Menken:  T  object  to  how  ninny  houses 
he  has  erected  up  to  date.  That  is  not  the 
question  at  all;  it  is  immaterial. 

Objection  overruled.  Exception. 

A.  Forty  houses. 

Q.  Those  forty  houses  have  been  erected  where 
in  the  Borough  of  the  Bronx.'  A.  University 
Avenue  and  Harrison  Avenue. 

Q.  Did  you  have  a  conversation  with  William 
L.  Phelan  as  an  officer  of  William  L.  Phelan,  Inc., 
relative  to  the  erection  of  the  houses  at  these  ad- 
dresses that  you  refer  to? 

Mr.  Menken:  I  object  to  the  question  as 
indefinite. 

Objection  overruled.  Exception. 

A.  Yes. 

Q.  When?    A.  At  the  time  when  I  took  the  job. 
Q.  When  was  that  ?    A.  It  was  in  September, 
1919. 

Q.  Xow,  tell  us  what  the  conversation  was? 

Mr.  Menken:  Objected  to,  except  as  to  the 
twelve  houses. 

Objection  overruled.  Exception. 

A.  The  conversation  was  that  Mr.  Phelan  said 
to  me,  "Here,  Brescia,  I  am  going  to  build  all 
those  houses,  I  am  going;  to  build  on  those  vacant 
lots  on  University  Avenue,  mid  then  I  am  going 
to  build  on  Harrison  Avenue."  He  says,  "I  want 
you  to  give  me  an  estimate,  a  figure,  according  to 
the  job,  this  is  a  big  job." 
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190  Q.  Did  he  mention  how  many  houses?  A.  He 
says,  "Fifty-two."  Ho  says,  "Now,  this  is  all  the 
houses  I  am  going  to  build,  12  houses  on  Univer- 
sity Avenue,  and  the  rest  on  Harrison  Avenue." 
Really  it  was  excavating  on  University  Avenue — 

Mr.  Menken:  I  move  to  strike  that  out  as 
not  responsive  to  the  question.  He  was  asked 
as  to  conversations. 

The  Referee:  Strike  out  about  the  exca- 
vating. 

A.  (Continued)  He  showed  me  only  one  plan. 
These  houses  were  to  be  pretty  nearly  all  the 

191  same;  that  plan  he  showed  to  me  was  the  plan 
not  for  that  house,  it  was  the  plan  for  New  Ro- 
chelle.  He  said  further,  "All  those  houses  are 
to  be  the  same  thing."   The  job  was  so  big  

The  Referee:  ('online  your  answer  to  the 
conversation  with  Mr.  Phelan. 

The  Witness:  I  gave  him  the  price,  and 
Mr.  Phelan  said  all  right. 

Q.  What  price  did  you  give  him?  A.  For  the 
stone  work,  13  cents  per  foot,  provided  

The  Referee:    You  said  to  him  you  would 

192  take  it  at  13  cents  per  foot! 

The  Witness:  Per  cubic  foot;  the  first 
price  was  15  cents  per  foot,  but  the  job  was 
so  big,  I  said  I  would  take  it  for  13  cents, 
with  the  understanding  that  I  was  to  get  all 
the  work.  We  came  to  an  agreement  the  same 
day.  That  was  the  conversation  between  me 
and  Mr.  Phelan. 

Q.  Did  Mr.  Phelan  say  to  you  in  so  many  words 
that  he  would  also  give  you  the  brick  work  and 
the  concrete  work? 
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Mr.  Menken:    I  object  to  that  question. 
Objection  overruled.  Exception. 

A.  I  gave  him  a  price  for  the  first  house  for 
the  brick  work  $900,  for  the  labor  work  only;  and 
$1!H»U  to  supply  all  the  inateiial. 

Mr.  Menken:  I  move  to  strike  that  out 
as  incompetent  and  immaterial,  as  to  the  brick 
work;  we  are  only  concerned  as  to  the  stone 
mason  work. 

The  Referee:  What  was  the  brick  work  to 
which  you  refer? 

The  Witness:    Above  the  foundation. 

Objection  overruled.  Exception. 

Q.  What  did  you  agree  on  as  to  the  price  for 
the  brick  woik;  what  conversation  was  there  about 
the  price? 

Mr.  Menken:  I  make  the  same  objection, 
objection  overruled.  Exception. 

A.  The  conversation  was  regarding  the  quality 
of  the  brick  to  be  used.  I  said,  "Mr.  Phelan,  in 
that  brick  there  is  some  select  brick  that  is  very 
good  to  use  for  front  brick."  Mr.  Phelan  said, 
"I  never  saw  that."  I  said,  "Mr.  Phelan,  I  will 
call  up  the  people  who  have  got  those  bricks." 
1  called  up  Kufus  Darrow,  and  Mr.  Harrow  come 
up  with  a  sample  of  the  brick;  Mr.  Phelan  was 
satisfied  with  that  brick,  very  well  satisfied.  Then 
the  trouble  come,  and  1  left  the  job. 

Mr.  Menken:    I  move  to  strike  out  that 
Mr.  Phelan  was  satisfied  with  that  brick. 
The  Referee:    Yes,  strike  it  out. 

Q.  Did  Mr.  Phelan  say  he  was  satisfied  with 
the  brick?  A.  Yes.  I  told  him  the  price;  he  was 
satisfied  with  the  brick. 
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196  Q.  What  was  the  price  on  your  work?  A.  $900 
for  the  labor  work  only;  $11)00  to  supply  the  ma- 
terial. 

Q.  You  said  that  to  Mr.  Phelan?  A.  I  said  that 
to  Mr.  Phelan. 

Q.  What  did  Mr.  Phelan  say  to  you  ? 

Mr.  Menken:  I  move  to  strike  out  the  $1900 
part  of  that  answer,  if  it  has  reference  to 
any  brickwork,  if  it  has  reference  to  any  con- 
tract suggested  between  these  parties  with  . 
reference  to  any  brickwork,  as  not  within 
the  issues  before  the  Referee. 

197  Objection  overruled.  Exception. 

A.  The  one  house  I  did  start  the  brick  work. 

Q.  I  want  it  perfectly  clear  here.  You  told  Mr. 
Pin  lan  that  you  would  charge  $900?  A.  For  the 
labor  work  only. 

Q.  $900  for  the  labor  connected  with  the  brick- 
work? A.  Yes,  for  labor  and  laying  the  brick. 

The  Referee:    How  much  for  the  brick 
themselves  ? 

The  Witness:    Labor  and  material  $1900. 

Q.  By  material,  you  mean  the  brick  f  A.  Brick, 
■j^gg     lime  and  cement. 

Q.  In  other  words,  you  would  complete  the 
brickwork  for  $1900,  to  cover  everything?  A. 
Yes,  sir. 

Q.  What  was  the  conversation  between  you  and 
Phelan  with  relation  to  the  stone  work?  A.  For 
the  stone  work  i:i  cents  a  foot,  ail  the  stone  work 
on  all  those  houses. 

Q.  What  did  Mr.  Phelan  say  to  you  when  you 
gave  him  the  price  of  13  cents  per  cubic  foot 
for  the  houses  he  would  build  there,  the  founda- 
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tion  work?  A.  Ho  said,  "All  right,  go  right  199 
ahead,  start  it." 

Q,  How  soon  thereafter  did  you  commence 
work?  A.  The  next  day  or  two  days  after;  I 
don't  remember  exactly;  1  started  work  very 
quickly  thereafter,  a  day  or  two  thereafter. 

Q.  How  much  stone  work  did  you  do,  before 
thi'  men  were  called  off  the  job  by  these  defen- 
dants.' A.  Three  houses  was  complete  and  one 
house  was  two-thirds  competed  and  the  house  that 
was  two-thirds  completed,  there  was  some  brick 
work  done. 

Mr.  Menken:    I  move  to  strike  out  about  200 
the  brick  work. 

By  the  Referee. 

Q.  "Was  the  brick  work  in  the  foundation?  A. 
Some  brick  piers. 

Q.  Were  those  brick  piers  in  your  contract? 
A.  That  was  the  price  of  my  brickwork,  the  first 
house  accepted  by  Mr.  Phelan,  and  my  price  for 
the  brickwork. 

The  Referee:  The  objection  is  sustained 
as  to  the  brickwork  in  the  foundation.  His 
contract  was  so  much  for  stone  work. 

Mr.  Menken:  I  ask  to  have  the  answer 
stricken  out. 

The  Referee:    Motion  granted. 

Q.  When  you  gave  Mr.  Phelan — (it  being  un- 
derstood at  this  time  that  when  I  refer  to  Mr. 
Phelan  I  am  always  referring  to  his  corporation, 
William  L.  Phelan,  Inc.)— the  price  of  $1)00  for 
the  labor  in  doing  the  brick  work,  would  that 
include  any  brickwork  that  you  might  do  in  the 
cellar,  or  in  connection  with  the  cellar,  that  you 
have  referred  to  here  as  brick  piers? 
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202  Mr.  Menken:    I  object  to  the  form  of  the 
question,  it  is  leading. 

Q.  What  brick  work  were  you  to  do  for  the 
$f)00  that  you  refer  to  in  keeping  with  the  con- 
versation that  you  had  with  Mr.  Phelan? 

Mr.  Menken:    Same  objeetion  as  to  this 
question. 

The  Referee:   I  will  receive  the  testimony. 
.Mr.  Menken:    1  object  as  being  beyond  the 
scope  of  this  reference. 

Objection  overruled.  Exception. 

203  A.  AH  the  brickwork  required  according  to  the 
plan. 

Q.  What  was  the  plan? 

Mr.  Menken:    Objected  to,  as  the  plan  is 
the  best  evidence. 

Q.  You  were  to  charge  him  $900  for  the  brick- 
work in  this  house  as  shown  on  the  plan  he 
showed  you?  A.  Correct;  before  I  gave  him  the 
price,  I  figured  the  price  according  to  that  plan, 
the  same  plan  by  which  I  laid  out  my  stone  work. 

Q.  And  according  to  that  plan,  were  you  to  do 

this  brick  pier  work  that  vou  speak  of? 

204  „ 

Mr.  Menken:    The  same  objection. 

Objeetion  sustained. 

Q.  In  your  talk  with  Mr.  Phelan,  did  you  refer 
to  brick  pier  work  also,  and  if  so,  what  was  said? 

Mr.  Menken:    The  same  objection. 

Q.  What,  if  anything,  was  said  about  doing  any 
brick  pier  work  in  the  cellar,  between  you  and 
Phelan? 
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Mr.  Menken:  I  object,  on  the  ground  that 
whatever  brickwork  he  was  to  do  there  -was 
iu  accordance  with  the  plan. 

Objection  overruled.  Exception. 

A.  Mr.  Phelan  showed  me  the  plan,  and  some 
of  the  brick  work  was  in  the  cellar,  some  brick 
piers;  whatever  was  in  the  cellar,  whatever  was 
up  above  the  cellar. 

By  the  Referee. 

Q.  Did  the  plans  show  these  piers  in  the  cel- 
lar?   A.  Yes.  • 

Q.  What  occasion  was  there  for  you  to  say  that 
you  would  do  the  brick  work  on  the  piers;  why  . 
was  it  necessary  for  you  to  say  that  to  him?  A. 
1  say  that  during  the  time  I  had  the  job  started 
1  had  put  up  some  brick  piers. 

Q.  In  the  conversation  with  Mr.  Phelan  you 
said  you  did  the  brick  work  according  to  the  plan; 
now  you  testify  that  in  the  conversation  you  told 
Mr.  Phelan  that  this  agreement  included  the  piers 
in  the  cellar;  why  were  you  talking  on  that  sub- 
ject? A.  That  was  to  make  the  thing  clear  to 
Mr.  Phelan  if  there  was  any  brick  work  in  the 
cellar;  my  conversation  was  to  do  all  the  brick 
work  according  to  the  plan. 

By  Mr.  Bradbury. 

Q.  Now,  you  did  how  much  stone  work  ?  A.  I 
completed  three  houses,  and  the  fourth  was  two- 
thirds  finished. 

Q.  How  much  brick  work  did  you  do? 

Mr.  Menken:   I  object  to  that. 
Objection  overruled.  Exception. 

A.  I  don't  remember;  two  or  three  piers,  things 
like  that;  I  don't  remember  exactly. 
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208  The  Referee:    Was  there  a  brick  pier  in 
the  cellar? 

The  Witness:  Yes. 

Q.  When  yon  gave  Mr.  Phelan  the  price  of  $900 
for  the  brick  work  labor,  what  did  lie  say?  A. 
He  says,  "Well,  I  think  it  is  all  right." 

Q.  And  it  was  after  that  you  went  to  work  on 
this  house,  after  this  conversation/    A.  Yes. 

Q.  The  talk  about  the  brick  work  and  the  stone 
work  was  all  the  same  time,  was  it  not,  the  same 
day?    A.  Yes. 

Q.  And  it  was  after  that  talk  you  went  to  work 

209  on  this  house:'    A.  That  is  the  reason  why  1  took 
the  job  

Mr.  Menken:    T  move  to  strike  that  out. 
The  Referee:  Strike  it  out.  Motion  grant- 
ed. 

Q.  It  was  after  this  talk  you  went  to  work  on 
this  job!    A.  A  day  or  two  days  after.  * 

Q.  What  did  it  cost  you  per  cubic  foot  to  do 
the  stone  work  on  the  three  houses,  and  two- 
thirds  of  the  stone  woik  on  the  fourth  house?  A. 
The  stone  work,  the  cost  to  mo  at  that  time,  9 
cents  per  cubic  foot. 

Q.  What  would  it  cost  you  at  that  time  to  fur- 
nish labor  for  the  brick  work  per  house? 

Mr.  Menken:   I  object  to  that. 
Objection  overruled.  Exception. 

A.  From  $500  to  $550.  Between  $500  and  $600 
including  insurance. 

Mr.  Bradbury:  I  ask  to  withdraw  the  wit- 
ness for  the  present,  in  order  to  examine  Mr. 
Phelan. 

(Examination  of  witness  suspended.) 
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William  L.  Piielax  was  called  as  a  witness  in  211 
behalf  of  plaintiff,  and  being  duly  sworn,  testi- 
field  as  follows: 

Direct  examination  h;i  Mr.  liratlbnri/. 

Q.  You  are  president  of  William  L.  Phelan, 
Inc.?    A.  Yes,  sir. 

Q.  That  is  a  corporation  organized  and  exist* 
ing  under  the  laws  of  the  State  of  New  York?  A. 
Yes. 

Q.  Having  its  principal  place  of  business  in 
the  Borough  of  the  Bronx,  City  of  New  York?  A. 
Yes,  sir. 

I}.  En  or  about  the  month  of  September,  1919, 
was  your  corporation  erecting  houses  in  the  Bor- 
ough of  the  Bronx?    A.  Yes,  sir. 

Q.  At  what  place?  A.  Bast  side  of  University 
Avenue  between  Tremont  and  Burnside,  and  on 
the  west  side  of  Harrison  Avenue  between  Tre- 
mont and  Burnside. 

(t).  At  that  time  did  you  file  plans  for  12  houses? 
A.  Yes,  sir. 

Q.  And  at  that  time  how  many  houses  were  in 
the  course  of  erection  ?  A.  I  believe  I  had  16 
on  Harrison  Avenue,  and  12  on  University  Ave- 
nue; 28  in  all  at  that  time.  213 

Q.  Did  yon  have  a  conversation  in  or  about 
that  time  with  Mr.  Brescia  as  an  olficer  of  his 
corporation,  the  Brescia  Construction  Company, 
relative  to  his  doing  stone  work  and  brick  work 
in  connection  with  the  erection  of  these  houses 
for  which  you  had  tiled  plans,  and  were  contem- 
plating building?    A.  Yes,  sir. 

Q.  What  was  the  conversation  between  you  and 
him  relative  to  the  stone  work  that  was  to  be  per- 
formed in  connection  with  the  erection  of  these 
houses?   A.  Mr.  Brescia  gave  me  an  estimate  to 
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214  do  all  the  labor  on  the  foundations  at  15  cents  a 
cubic  foot,  and  we  dickered,  and  finally  he  con- 
cluded to  do  it  for  13  cents,  and  I  gave  him  the 
job. 

Q.  You  told  him  that  that  price  was  satisfac- 
tory and  gave  him  the  job?    A.  Yes,  sir. 

Q.  To  do  the  houses  that  you  were  to  build 
there  ? 

Mr.  Menken:   That  is  objected  to. 
Objection  overruled.  Exception. 

A.  I  had  informed  Mr.  Brescia  that  I  had  quite 
a  number  of  houses  to  be  erected  there,  and  also 
in  hew  Kochelle  I  was  building  some. 

Q.  Did  you  tell  him  how  many  houses  you  were 
building  there! 

By  the  Referee. 

Q.  What  was  the  talk  on  the  job  generally?  A. 
He  was  to  do  all  the  houses,  and  he  also  was  to  do 
some  in  New  Kochelle. 

Q.  Was  there  anything  said  about  the  number 
of  houses  at  that  time.'  A.  Yes;  I  told  him  T  was 
going  to  build  forty  on  the  one  block  on  Harri- 
son Avenue,  I  had  a  strip  there  1,270  feet;  that 
216  was  reason  why  we  dickered  for  the  13  cents ; 
I  asketl  him  if  he  was  in  a  position  to  do  that 
work,  and  he  showed  me  apartment  houses  and 
all  kinds  of  work  he  had  done;  and  I  said  all  right, 
and  he  started  and  did  the  work,  all  right. 

Q.  He  started  in  for  13  cents?  A.  Yes,  13 
cents,  just  for  the  labor. 

By  Mr.  Bradbury. 

Q.  Were  those  40  houses  on  one  street,  and  the 
12  on  another?    A.  Yes,  sir. 


tized  by  Google 


73 


218 


William  L.  Phrlan — For  Plaintiff — Direct 

Q.  What  was  the  conversation  about  the  brick  217 
work  at  #900?    A.  He  gave  me  an  estimate  for 
the  brick  work  ami  the  hollow  tile  work. 

Mr.  Menken:    Objected  to  as  immaterial 
and  irrelevant. 

Objection  overruled.  Exception. 

Q.  What  did  he  say:'  A.  He  said  he  would 
like  to  figure  on  the  brick  work  and  the  hollow 
tile  work;  1  said,  "Do  you  do  brick  work";'  lie 
said,  "Why,  yes."  He  said,  "My  brothers  are 
bricklayers  and  they  are  working  here  doing  the 
stone  work,  and  they  can  do  the  brick  work,  too." 
T  gave  him  the  plan  to  figure,  and  he  gave  me 
back  the  following  estimate,  if  I  recollect  right, 
$000  for  the  labor,  and  $1,800  or  $1,900  for  the 
labor  and  material.  He  proposed  a  certain  kind 
of  brick  that  was  handled  by  Kufus  Harrow  & 
Sous.  This  brick  was  ordinary  common  brick, 
but  you  could  pick  out  enough  of  the  common 
brick  to  use  for  the  front,  and  put  all  the  balance 
in  the  gables  and  the  rear.  He  brought  Mr.  Har- 
row up,  and  we  talked  about  price;  at  that  time 
it  was  hard  to  got  material,  although  he  could 
get  him  a  boatload.  We  had  not  signed  the  con- 
tract for  the  brick  work,  but  we  had  talked  about  219 
giving  him  the  contract;  I  really  believe  

Mr.  Menken :    I  move  to  strike  that  out. 

Q.  What  was  said;  be  told  you  he  would  do  the 
labor  for  $900;  and  complete  for  $1,800  or  $1,900? 
A.  I  told  him  although  his  figure  was  a  little  high 
for  the  labor  part  of  it,  1  said,  "We  will  get  to- 
gether." So  then  we  did  have  some  piers  to  be 
built  on  one  of  the  houses,  one  that  was  not  a 
frame  house,  and  I  gave  him  the  piers  to  do  there. 
All  of  these  houses  are  not  brick  houses,  some  of 
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220     them  are.  Some  hollow  tile,  some  frame  and  some 
brick. 

By  the  Referee. 

Q.  How  many  would  be  brick?  A.  On  Univer- 
sity Avenue  we  were  erecting  two  or  three  hol- 
low tile  houses  and  two  or  three  brick  houses. 

Q.  These  houses,  some  were  hollow  tile,  some 
frame  and  some  brick?   A.  Yes,  sir. 

By  Mr.  Bradbury. 

Q.  I  Tow  many  are  all  brick  up  to  this  time,  that 
have  been  erected? 

221 

Mr.  Menken:    I  object  to  that. 
Objection  overrued.  Exception. 

By  the  Referee. 

Q.  These  plans  that  you  filed  were  for  brick 
houses/  A.  What  he  was  working  on  at  that 
time. 

Q.  You  say  the  plans  showed  all  three  kinds  of 
houses?  A.  Yes,  sir;  they  were  filed  for  various 
kinds  of  houses. 

Q.  At  the  time  of  this  conversation,  was  there 
anything  said  about  how  manv  of  them  should  be 
222     brick?  A.  Yes. 

Q.  What  was  said?  A.  We  didn't  decide  def- 
initely on  the  exact  amount  of  how  many  should 
be  brick,  or  how  many  tile. 

By  Mr.  Bradbury. 

Q.  TTow  many  brick  houses  are  there  now? 

Mr.  Menken:    That  is  objected  to. 
Objection  overruled.  Exception. 
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A.  My  memory  is  there  are  three  brick  houses 
on  University  Avenue,  and  about  ten  or  twelve 
on  the  next  street. 

Q.  How  many  all  told,  brick?  A.  About  four- 
teen or  fifteen  at  the  most. 

Q.  How  many  are  of  brick  and  tile? 

Mr.  Menken:  Objected  to.  The  witness 
has  said  there  were  none  of  brick  and  tile. 

The  Referee:  Jn  what  you  call  a  hollow 
tile  house,  there  is  the  ordinary  brick  work? 

The  Witness:  Yes. 

Q.  TIow  many  houses  are  there  constructed  of 
brick  and  tile?  A.  About  23  or  24,  hollow  tile 
and  brick  altogether. 

Q.  Did  you  tell  Mr.  Brescia  that  you  would  give 
him  this  brick  work  in  connection  with  the  con- 
struction of  these  houses.' 

Mr.  Menken:   Objected  to  as  leading. 
The  Referee:    The  form  of  the  question 
is  leading.    Objection  sustained. 

Q.  What  did  you  say  to  him  then  about  giving 
him  the  brick  work  in  connection  with  the  con- 
struction of  these  houses!  A.  I  told  him  T  thought 
we  would  get  together;  he  would  have  to  come 
down  a  little  bit  in  his  price.  I  told  him  he  could 
start  in  and  build  these  piers. 

Q.  How  much  did  you  want  him  to  come  down 
in  his  price? 

Mr.  Menken :   That  is  objected  to. 

By  the  Referee. 

Q.  What  did  you  say!  A.  I  said,  "You  are  n 
little  high  but  we  will  get  together." 

Q.  Were  you  then  referring  to  the  $900  for 
labor  ?    A.  Yes,  sir. 
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226  Q.  Not  $.1 ,800  or  $1 ,900  for  the  completed  work  ? 
A.  Yes,  sir.  I  told  him  he  was  a  little  high,  and 
we  probably  would  get  together  on  it.  That  rested 
for' a  couple  of  days,  and  I  told  him  to  build  some 
piers  that  required  bricklayers,  and  he  started  the 
piers,  and  then  we  had  trouble. 

Q.  Did  you  come  to  any  understanding  with 
him  as  to  how  much  you  would  pay  per  foot  for 
the  labor?  A.  We  did  not  get  that  far;  he  was 
pulled  off  the  job  at  that  time. 

Mr.  Menken :   I  move  to  strike  that  out. 
Motion  granted. 

227  By  the  Referee. 

Q.  YOu  said  he  could  do  the  brick  work  on  the 
job,  but  you  had  not  agreed  as  to  the  price  per 
foot  for  the  labor?  A.  I  would  have  made  a 
deal  with  him. 

Q.  Isn't  it  a  fact  that  according  to  your  testi- 
mony you  told  Mr.  Brescia  that  he  could  have  the 
brick  work  on  the  whole  job?  A.  Yes,  and  I  told 
him  he  would  have  to  come  down  in  his  price. 

Q.  That  was  said  at  the  same  time?  A.  Yes. 

Q.  Then  he  named  a  price  of  $900?  A.  He 
named  a  price  of  $900  for  that. 

228  Q.  And  you  asked  him  to  come  down.  You 
never  had  a  distinct  agreement  as  to  how  much 
you  agreed  to  pay  ?   A.  No,  I  had  in  my  mind. 

By  Mr.  Bradbury. 

Q.  You  didn't  ask  him  how  much  you  wanted 
him  to  come  down? 

Mr.  Menken:    Objected  to. 

Q.  You  told  him  he  could  have  the  work  ? 

Mr.  Menken:   That  is  objected  to. 
Objection  overruled.  Exception. 
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A.  I  started  him  in  on  the  work;  that  showed  he  229 
would  get  it. 

Mr.  Menken :    That  is  objected  to  and  T 
move  to  strike  out  the  answer. 
The  Beferee:    Motion  denied. 

Q.  You  have  already  testified  here  that  you 
I  old  Mr.  Brescia  that  he  could  have  the  work,  but 
the  price  was  a  little  high)    A.  Yes,  sir. 

Q.  How  many  cubic  feet  of  stone  work  in  each 
house? 

Mr.  Menken:  I  object  to  that,  the  plans  are 
the  best  evidence.  230 

The  Keferee:  If  he  knows  he  may  answer 
that.    Objection  overruled. 

Mr.  Menken:  Exception. 

A.  I  can't  answer  that  question. 

Q.  Von  don't  know  how  many  cubic  feet  there 
are  in  each  house.'  A.  I  didn't  come  prepared 
to  answer  that. 

Q.  But  you  can  find  out,  can't  you,  Mr.  Phelanf 
A.  Yes,  sir;  taking  a  couple  of  days  off  to  meas- 
ure it  up. 

Mr.  Bradbury:    I  will  suspend  with  Mr. 
Phelan,  with  the  understanding  that  I  will  231 
prove  by  him  later  how  many  cubic  feet  there 
are  in  the  houses. 

Adjourned  to  Friday,  June  3,  1921,  at  2.30 
o'clock  P.  M. 
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232  New  York,  June  4,  11121,  ±30  o'clock  P.  M. 

Met  pursuant  to  adjournment. 

Present:    This  Rkkkrek,  Mr.  Bradbury  and  Mb. 
Mknkkx. 


Antonio  Bukscia,  recalled  for  plaintiff,  further 
testified  as  follows: 

By  Mr.  Bradbury. 

Q.  I  want  to  direct  the  witness's  attention  to 
the  question  on  page  5  of  the  stenographer's  min- 
233     ut os  reading.   "Q.  What  price  did  you  give  him? 
A.  For  the  stone  work  13  cents  per  foot,  pro- 
viding " 

Now,  Mr.  Brescia,  with  reference  to  your 
conversation  with  Mr.  Phelan,  as  president  of 
William  L.  Phelan,  Inc.,  about  the  price  per  cubic- 
foot  for  the  stone  work  on  all  the  houses  this 
company  was  to  erect  at  the  place  mentioned  by 
Mr.  Phelan  and  by  you,  in  the  Bronx  and  in  New 
Rochelle,  what  was  said,  if  anything,  further  about 
the  price  of  $900  per  house  for  the  brick  and 
brick  and  hollow  tile  work  on  all  the  houses  re- 
f erred  to  in  this  question! 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

The  Referee:    Objection  overruled. 
Mr.  Menken:  Exception. 

A.  When  I  give  him  the  price  for  the  stone 
work,  I  give  him  the  price  15  cents  per  cubic  foot, 
and  then  I  come  down  to  the  price  of  13  cents  a 
cubic  foot. 

By  the  Referee. 

Q.  Just  say  what  you  said  and  what  he  said? 
A.  I  say  first  
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By  Mr.  Bradbury.  .  235 

Q.  Just  (ell  the  Referee  what  you  said  to  Mr. 
Phelan?  A.  1  say  I  will  take  (lie  job  Tor  13  cents 
a  cubic  foot  for  tho  stone  work,  providing  that 
you  accept  $900  for  each  house,  on  all  the  houses 
they  build,  brick  work  and  hollow  tile,  or  hollow 
tile  and  brick  work.  Mr.  Phelan  says,  44  All  right; 
go  right  ahead  and  see  if  you  can  shave  the  price 
a  little;  I  wish  you  would  do  that." 

Q.  Did  you  tell  Mr.  Phelan,  as  an  officer  of 
William  ]j.  Phelan,  Inc.,  just  what  you  proposed 
to  do  or  would  be  done  for  the  $900  per  bouse; 
what  was  said'  A.  T  had  to  do  all  the  labor  work  236 
for  the  brick  work  and  hollow  tile  work,  $900  for 
each  house. 

Mr.  Menken:  T  move  to  strike  that  out  as 
incompetent,  irrelevant  and  immaterial,  and 
not  within  the  purview  of  the  order  of  refer- 
ence in  this  case. 

The  Referee:   Objection  overruled. 

Mr.  Menken:  Exception. 

Q.  You  were  then  talking  about  all  the  houses 
that  William  L.  Phelan,  Inc.,  proposed  to  erect 
in  the  Bronx  at  University  and  Harrison  Ave- 
nues? 

Mr.  Menken:  Objected  to  as  to  its  form 
and  materiality. 

The  Referee:    Sustained  as  leading. 
Question  withdrawn. 

Q.  What  house  did  you  refer  to  when  you  gave 
the  price  of  $900  per  house! 

Mr.  Menken:  Objected  to  on  the  same 
grounds  as  before. 

The  Referee:    Objection  overruled. 
Mr.  Menken:  Exception. 


237 
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238        A.  All  the  houses  on  University  Avenue  and 
Harrison  Avenue  and  New  Kochelle. 

Q.  Do  you  mean  also  the  houses  in  New 
Kochelle  ? 

Mr.  Menken:    Objected  to  as  leading,  im- 
proper and  incompetent. 

Q.  Do  you  or  do  you  not  refer  also  to  the  houses 
in  New  Kochelle?  A.  In  New  Rochelle,  yes,  I  do. 
He  took  me  in  his  automobile  up  to  New  Rochelle 
and  showed  me  the  houses. 

Mr.  Menken :   I  move  to  strike  that  out  as 
9oq  volunteered. 

Motion  denied.  Exception. 

Q.  Before  your  company  gave  the  William  L. 
Phelan,  Inc.,  the  price  of  $900  per  house  for  the 
work  that  you  have  referred  to,  did  Mr.  Phelan 
as  President  of  William  L.  Phelan,  Inc.,  tell  you 
how  many  houses  his  company  was  going  to  erect 
at  Harrison  and  University  Avenues  in  the 
Bronx?   A.  Yes,  he  did. 

Q.  How  many?    A.  Fifty-two,  and  twenty-five 
up  in  New  Rochelle. 
Q.  And  were  those  the  houses  that  you  referred 
240     to  w*ien  you  mac^e  tne  Price  of  $900? 

Mr.  Menken:    Objected  to  as  to  form. 
The  Referee:   Objection  sustained  as  lead- 
in-. 

Question  withdrawn. 

Q.  What  houses  did  you  refer  to  when  you  made 
the  price  of  $900? 

Mr.  Menken:   I  object  to  that  question  on 
the  same  ground  as  before. 

Objection  overruled.  Exception. 
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A.  All  the  houses  on  University  Avenue,  all  the  241 
houses  on  Harrison  Avenue,  also  all  the  houses 
up  in  New  Roehelle. 

Q.  Now,  you  referred  to  brick  piers  at  the  last 
examination,  and  to  having  to  erect  or  construct 
one  or  more  of  them,  and  I  ask  you  if  brick  piers 
were  included  in  the  price  of  $900  per  house?  A. 
Yes,  sir. 

Q.  How  many  brick  piers  did  you  construct? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  within  the 
purview  of  this  reference. 

Objection  overruled.     Exception.  242 

A.  T  don't  remember  exactly  now. 

Q.  Tell  me  approximately,  if  you  can? 

Mr.  Menken:  Objected  to.  The  witness 
has  already  testified  he  did  not  exactly  re- 
member now. 

Objection  overruled.  Exception. 

A.  Four  or  five. 

Q.  Do  you  know  a  man  by  the  name  of  Jacob 
Bashein?*  A.  I  do. 

Q.  Do  you  know  him  to  be  the  president  of  the 
LaBash  Garage  Corporation?   A.  Yes.  243 

Q.  lias  this  corporation  an  office  at  30  East 
4 2nd  Street?   A.  Yes. 

Q.  Did  yon  have  a  conversation  with  Mr. 
Bashein  as  president  of  that  corporation?  A. 
Yes,  sir. 

Q.  When?   A.  It  was  in  May,  1920. 

Q.  Where  did  the  conversation  take  place?  A. 
15()th  Street  and  Whitlock  Avenue,  one  block  east 
of  the  Southern  Boulevard. 

Q.  And  that  is  in  the  Borough  of  the  Bronx? 
A.  Borough  of  the  Bronx. 
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244  q.  What  was  the  conversation  relative  to,  cer- 
tain construction  work.'    A,  Yes,  sir. 

Q.  Now,  will  you  tell  the  Referee  what  you  said 
to  Mr.  Bashcin  as  president  of  the  LaBash  Garage 
Corporation,  and  what  he  said  to  you  as  such 
officer  t 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

The  Referee:  Objection  sustained  upon 
the  ground  that  it  calls  for  hearsay  testi- 
mony, so  far  as  any  statements  made  by  this 
man  are  concerned. 

245  Mr.  Bradbury:  Exception. 

Q.  What  did  you  say  to  Mr.  Bashein,  relative 
to  the  work  referred  to? 

Mr.  Menken:  Objected  to  on  the  same 
grounds  as  before. 

Objection  overruled.  Exception. 

A.  I  went  over  to  see  Mr.  Bashcin.  I  said, 
"Mr.  Bashein,  can  1  give  you  a  price  to  do  the 
stone  work  on  this  job";  they  were  excavating. 
I  give  him  a  price,    lie  says,  

Q.  (Interrupting)  What  else  did  you  say  to 
245  Mr.  Bashcin?  A.  I  give  him  a  price  to  do  the 
stone  work  32  cents  a  cubic  foot.  Mr.  Bashein 
says,  "AD  right." 

Mr.  Menkon:    I  move  to  strike  out  the 
latter  part  of  the  answer. 
The  Referee:    Strike  it  out. 

Q.  You  say  that  you  said  to  Mr.  Bashein  as 
president  of  this  corporation  that  you  would  do 
the  stone  work  for  32  cents  per  cubic  foot? 

Mr.  Menken:  T  object  to  the  form  of  the 
question. 
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Q.  I  will  amend  the  question  to  road:  Did  you  247 
say  to  Mr.  fiashcin  as  president  of  this  corpora- 
tion that  you  would  do  t lit*  stone  work  for  32  cents 
per  cubic  foot ! 

Mr.  Menken:    That  is  objected  to. 
The  Referee:    It  calls  for  a  conclusion. 

Q.  What  did  you  say  to  Mr.  Bashcin,  if  any- 
thing, that  this  '.VI  cents  a  cubic  foot  would  cover? 
A.  To  supply  all  material,  cement,  sand,  stone 
and  labor. 

Q.  At.  thai  time  had  you  estimated  what  it 
would  cost  you  to  furnish  stone  and  other  mate- 
rial and  labor? 


248 


Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  no  foundation  is 
laid  for  any  such  testimony  at  the  present 
time. 

The  Referee:  I  think  the  question  is  ob- 
jectionable as  to  form. 

Q.  What  was  the  cost  to  you  for  doing  that 
work  ? 

Mr.  Menken:    Objected  to  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial, 
no  foundation  laid  for  any  deduction  of  such  249 
testimony  at  the  present  time. 

<  >bjeo1  ion  overruled.  Exception. 

A.  32  cents  per  cubic  foot,  calculating  15  cents 
for  the  labor  work. 

Mr.  Menken:   I  move  to  strike  it  out. 
Mr.  Bradbury:   Consented  to. 

Q.  What  was  the  cost  to  you  for  that  work?  A. 
Twenty-seven  cents  per  cubic  foot. 
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250  (Referee  and  counsel  discussed  matters 

pertaining  to  the  reference  until  4.30  p.  m., 
whereupon,  an  adjournment  was  taken  to 
meet  on  Friday,  June  11,  1921,  at  2.30 
o'clock.) 


New  York,  June  10, 1921,  2.30  o'clock  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 

251   

Antonio  Brescia,  resumed,  further  testified: 

Direct  examination  {continued)  by  Mr.  Bradbury. 

Q.  I  show  you  a  paper  bearing  written  matter, 
dated  August  26th,  1920,  and  ask  you  if  it  bears 
the  signature  of  the  plaintiff  in  this  action?  A. 
Yes,  sir. 

Q.  And  does  it  also  bear  the  signature  of  Gil- 
son  Brothers?    A.  Yes,  sir. 

Mr.  Bradbury:   T  offer  it  in  evidence. 
Mr.  Menken:    I  object  on  the  ground  that 

252  it  is  incompetent,  irrelevant  and  immaterial, 
and  not  within  the  issues  before  the  Referee. 

Objection  overruled.  Exception. 

(Same  received  and  marked  Plaintiff's 
Exhibit  A,  and  is  as  follows) :  . 
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"New  York,  August  26th,  1920.  253 

Brescia  Construction  Company, 
081  Elton  Avenue,  Bronx. 

Gentlemen : 

We  agree  to  do  all  the  brick  work  for  a 
cellar  and  one  story  building  to  be  erected 
on  the  premises  east  side  of  Webster  avenue 
170  and  51  of  south  173  street  Bronx,  New 
York.  Also  furnish  all  labor  and  material 
for  the  coping  wall,  flue  pipe  lining  and  all 
front  brick.  Front  brick  to  be  selected  by 
the  owner.    This  understood  bv  the  Brescia 

254 

Construction  Company  to  use  all  second  hand 
brick  to  put  up  such  mason  work. 

All  the  brick  work  to  be  done  according  to 
the  plan  by  the  architect  Bruno  W.  Berger 
&  Sous,  architects.  Job  to  be  finished  thirty 
days  after  job  is  started.  All  this  to  be  done 
for  the  sum  of  $5)000.  Payments  to  be  ar- 
ranged by  contract. 

This  includes  front  entrance,  cement  steps 
and  cheek  pieces  and  cement  window  sills,  one 
over  the  cellar  entrance  and  one  over  the  of- 
fice window. 

Yours  verv  trulv,  255 

Brescia  Construction  Company 

By  Antonio  Brescia,  Pres. 

Accepted: 

Gilson  Brothers,  owner, 
by  A.  Gilson." 

Q.  Was  Plaintiff's  Exhibit  A  executed  by  Gil- 
son Bros,  in  your  presence?  A.  In  my  presence; 
yes,  sir. 

Q.  Following  the  making  and  entering  into  this 
agreement,  Plaintiff's  Exhibit  A,  did  you  enter 
upon  the  work  referred  to?    A.  No,  sir. 

Q.  State  to  the  Referee  why  you  did  not  enter 
upon  the  work? 
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256  Mr.  Menken:    I  object  to  that. 
Objection  overruled.  Exception. 

A.  Because  Mr.  Gilson  stopped  me,  the  owner. 
Q.  Tell  us  what  was  said  by  Mr.  Gilson? 

Mr.  Menken:   Objected  to. 

The  Referee:  Objection  sustained  as  to 
conversations  with  this  party,  upon  the 
ground  it  is  hearsay. 

Mr.  Bradbury:  Exception. 

Q.  Did  you  obtain  labor  to  proceed  with  this 
work? 

257  Mr.  Menken:    That  is  objected  to. 
Objection  overruled.  Exception. 

A.  No. 

Q.  Tell  the  Referee  what  you  did,  if  anything, 
with  reference  to  obtaining  labor? 

Mr.  Menken:   The  same  objection. 
Objection  overruled.  Exception. 

A.  I  did  everything  possible. 

The  Referee:    Strike  that  out. 

By  the  Beferee. 

258  Q.  State  what  you  did,  who  did  you  see  and 
who  did  yon  talk  tot   A.  Who  got  the  labor? 

Q.  Yes.   A.  1  was  down  to  the  union. 
Q.  What  union.'    A.  The  Executive  Commit- 
tee. 

Q.  Are  you  referring  now  to  Local  No.  74  men- 
tioned in  the  complaint?    A.  Yes. 

By  Mr.  Bradbury. 

Q.  One  of  the  defendants  in  this  action?  A. 
Yes,  sir. 
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Q.  W  ho  did  you  talk  with  at  the  Executive  259 
Committee?    A.  To  the  president. 

Q.  The  president  ?   A.  Yes,  sir. 

Q.  What  is  his  name?   A.  A  man  by  the  name 
of  Claney. 

Q.  What  did  you  say  to  him?   A.  Told  him  to 
get  a  bricklayer. 

The  Referee:    Was  he  a  member  of  the 
Executive  Committee? 
The  Witness:   Yes,  sir. 

Q.  What  did  you  say  to  him? 

Mr.  Menken:    1  object  unless  it  is  shown  260 
that  this  man  Clancy  was  in  any  way  con- 
nected with  this  union. 

Objection  overruled.  Exception. 

A.  I  say  if  I  can  get  a  bricklayer  to  work  for 
me;  he  says,  "According  to  our  rule,  no." 

Q.  To  work  for  you  where  f  A.  On  173rd 
Street  and  Webster  Avenue  on  the  single  job,  the 
Gilson  job;  I  mentioned  the  job  and  where  it  was 
located. 

Q.  And  that  is  the  same  job  that  is  referred  to 
in  Plaintiff's  Exhibit  AT  A.  That  is  the  same 
job;  Mr.  Gilson  was  there  with  me.  261 

Q.  When  did  you  see  Mr.  Clancy,  a  member  of 
the  executive  committee?  A.  I  seen  Mr.  Clancy 
the  3rd  or  4th  of  September,  1920,  one  week  after 
I  signed  that  contract;  that  was  on  Friday  night. 

Q.  Where  did  you  see  Mr.  Clancy  1  A.  On 
116th  Street,  southwest  corner  of  Lenox  Avenue. 

Q.  Is  that  the  headquarters  of  Local  No.  74, 
one  of  the  defendants  in  this  action!  A.  Yes,  it 
is  the  executive  committee  of  all  the  Locals  of 
New  York  City. 
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262  Mr.  Bradbury:    I  move  to  strike  out  as  not 

responsive  "all  the  Locals  of  New  York- 
City." 

The  Referee:    Let  the  answer  stand. 
Mr.  Bradbury:  Exception. 

Q.  Did  you  say  you  asked  him  for  bricklayers! 
A.  I  did. 

Q.  For  the  job  that  is  referred  to  in  Plaintiff's 
Exhibit  A! 

Mr.  Menken:  T  object  to  this  line  of  ex- 
amination. 

Objection  sustained  as  leading.  Exception. 

263 

Q.  Tell  the  Referee  what  your  conversation 
was  with  Mr.  Clancy?  A.  The  conversation 
was  

Mr.  Menken:  It  now  appears  that  lie  went 
down  to  some  place  to  get  bricklayers,  and 
we  are  only  stone  masons.  It  has  not  been 
shown  that  Mr.  Clancy  was  in  any  way  con- 
nected with  the  defendants  in  this  action, 
and  under  your  Honor's  former  ruling,  it 
would  be  hearsay  testimony. 

Objection  overruled.  Exception. 

264  A.  (Continued)  I  said,  "Mr.  Clancy,  I  have  got 
a  job  on  173rd  Street  and  Webster  Avenue  that 
I  am  going  to  start."  He  said,  "The  job  is 
ready?"  I  say,  "Yes,  I  have  started  to  deliver 
the  material  and  I  can  start  that  job  any  mo- 
ment." He  said,  "You  are  in  bad  shape;  you 
can't  get  no  bricklayer." 
Q.  Did  he  tell  you  why ! 

Mr.  Menken:  Objected  to  as  incompetent, 
immaterial  and  irrelevant. 

Objection  overruled.  Exception. 
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A.  I  said,  "Why?"   He  said,  "You  are  on  the  265 
blacklist";  so  that  stopped  the  conversation  that 
way. 

Q.  What  blacklist  did  he  refer  to,  if  any? 

Same  objection,  ruling  and  exception. 

A.  The  blacklist  of  the  union. 
Q.  What  union? 

Mr.  Menken:  Objected  to,  unless  this  man 
said  it. 

Objection  overruled.  Exception. 

A.  He  says,  "You  are  blacklisted  by  Union 
74,"  so  to  be  heard  and  Mr.  Mazzola  was  there  266 
present,  was  in  the  meeting  at  the  time  when  I 
was  talking  with  Mr.  Clancy,  in  front  of  the  door. 

Q.  And  the  Mr.  Mazzola  you  refer  to  is  presi- 
dent of  Local  74?  A.  President  and  business 
agent  of  Local  74. 

Q.  And  Local  74  is  one  of  the  defendants  in 
this  action  ?   A.  It  is. 

Q.  Did  you  try  to  get  men  any  place  else?  A. 
I  did. 

Q.  Where?  A.  T  tried  all  over,  all  the  brick- 
layers, all  the  stone  masons,  they  all  know  my 
name. 

Q.  Did  you  get  any  bricklayers  on  the  start? 
A.  I  met  100  bricklayers  on  the  start. 

Q.  Did  you  ask  any  of  them  to  work  for  you? 
A.  I  did. 

Q.  Did  they  ?   A.  No. 

Q.  Did  they  tell  you  why  they  would  not  work 
for  you? 

Mr.  Menken :  Objected  to  as  hearsay  and 
as  incompetent  and  immaterial  as  against  us, 
and  as  a  conclusion. 

Objection  overruled.  Exception. 


267 
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268        A.  They  did. 

Q.  What  did  they  say  to  you?  A.  They  say, 
"We  cannot  work  for  Brescia  Construction  Com- 
pany; that  is  what  we  know  from  our  delegate." 

Q.  What  delegate  was  referred  to  by  these  men 
that  you  mention.*  A.  They  never  mentioned  the 
name. 

Q.  They  didn't  mention  the  name?    A.  No. 

Q.  Do  you  know  whether  or  not  Local  74  is  a 
subordinate  union  of  the  Bricklayers'  and  Plas- 
terers' International  Union  of  America?  A  It 
is. 

t^.  Were  the  men  that  you  mention  as  having 
spoken  to,  were  they  members  of  the  subordinate 
union  or  local  of  the  Bricklayers'  and  Plasterers' 
International  Union  of  America? 

Mr.  Menken:  Objected  to  as  immaterial, 
irrelevant  and  incompetent. 

Objection  sustained  as  immaterial.  Ex- 
ception. 

(Examination  of  witness  suspended.) 


Domixtck  Cafarixtj,  a  witness  called  in  behalf 
of  the  plaintiff,  having  been  first  duly  sworn,  tes- 
270     tided  as  follows: 

Mr.  Menken :  T  object  to  calling  any  wit- 
ness before  the  witness  Brescia's  examination 
is  concluded,  on  the  ground  it  is  prejudicial 
to  the  defendants  in  this  case.  We  have  a 
right  to  cross  examine  Mr.  Phelan  with  ref- 
erence to  what  he  testified  to,  before  getting 
any  further  testimony  in  connection  with  the 
so-called  Phelan  job,  upon  which  we  can  base 
the  cross  examination  of  this  witness. 
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(Discussion  off  the  record.)  271 
The  lictVnr:  Upon  the  statement  of 
plaintiff's  counsel  that  ho  is  simply  trying  to 
accommodate  the  witness  so  that  he  can  get 
away,  1  will  allow  the  witness  to  be  exam- 
ined, with  the  understanding  that  plaintiff's 
counsel  will  produce  him  at  any  time  for 
cross  examination,  if  counsel  for  the  defen- 
dant so  desires. 

Direct  examination  by  Mr.  Bradbury. 

Q.  Mr.  (afarelli,  did  you  do  any  stone  work 
for  the  William  L.  Phelan,  Inc.?   A.  Yes,  sir. 

Q.  In  the  Borough  of  the  Bronx?    A.  Yes,  sir. 

(J.  At  what  place  or  places  in  the  Bronx?  A. 
University  Avenue  between  Tremont  and  Burn- 
Bide  Avenues. 

Q.  Any  work  on  Harrison  Avenue!  A.  Harri- 
son Avenue  between  Burnside  and  Tremont  Ave- 
nue. 

Q.  You  were  doing  the  stone  mason  work?  A. 
Yes,  sir. 

Q.  In  connection  with  the  erection  of  the 
houses  ?   A.  Yes,  sir. 

Q.  Those  houses  were  one  and  two-family 
houses  ?    A.  Yes,  sir.  273 

Q.  Were  they  being  erected  by  William  L. 
Pholan,  Inc.?   A.  Yes,  sir. 

Q.  How  many  bouses  did  you  do  the  stone  work 
on?  A.  Twelve  on  University  Avenue  and  twen- 
ty-eight on  Harrison  Avenue;  excuse  me — there 
were  some  unfinished  houses,  started  and  not  fin- 
ished on  University  Avenue.  I  did  not  build 
them  all. 

Q.  How  many  houses  did  you  do  the  stone  work 
in?  A.  On  eight,  and  the  other  four  I  finished 
the  odds  and  ends. 
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274  g.  That  is,  there  were  four  out  of  the  12  and 
28,  that  had  been  started  before  you  went  to 
work  ?   A.  Yes,  sir. 

g.  Do  you  know  the  amount  of  stone  mason 
work  that  was  put  in  each  house? 

Mr.  Menken:  I  object.  There  is  no  foun- 
dation laid  for  that  testimony;  there  were 
various  kinds  of  work,  various  kinds  of  stone 
work. 

By  the  Referee. 

g.  The  foundation  stone  work  you  are  refer- 

275  ring  to,  are  you  not,  Mr.  Witness!  A.  Yes,  the 
foundation. 

.  By  Mr.  Menken. 

Q.  Above  or  below  the  ground?  A.  We  figured 
out  the  stone  work,  me  and  Mr.  Phelan's  brother. 

Mr.  Menken:    I  move  to  strike  that  out. 
Motion  granted.  Exception. 

By  Mr.  Bradbury. 

Q.  The  stonemason  foundation  work  goes  be- 
low the  level  of  the  surface  of  the  ground?  A. 
Yes,  and  above  the  ground. 

g.  And  the  stone  work  you  did  there  included 
the  cellar  walls?    A.  Yes. 

g.  And  in  the  stone  mason  work  that  you  did, 
was  it  both  below  and  above  the  ground?  A.  Yes, 
sir. 

g.  Do  you  know  how  much  stone  mason  work, 
such  as  I  have  referred  to,  you  did  on  both  Uni- 
versity Avenue  and  Harrison  Avenue  altogether? 
A.  We  figured  about  4,500  feet  for  each  house, 
stoops,  steps,  retaining  walls,  garage  and  all. 
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Mr.  Menken:  1  move  to  strike  that  out.  277 
Motion  denied.  Exception. 

Q.  Where  was  the  garage  in  each  instance?  A. 
Some  in  the  hack  of  the  house,  some  in  front  of 
the  house,  some  under  the  house. 

(c>.  J  low  many  under  the  houses!  A.  About 
ten;  I  don't  know  exactly. 

Q.  Are  yon  in  a  position  to  tell  us  the  amount 
of  stone  work  done  there  in  connection  with  the 
foundation  and  the  cellar  walls,  per  house.'  A. 
I  can't  give  yon  the  exact  measurement;  about 
2,200  or  2,:U)6  feet. 

Q.  About  2,200  or  2,31)0  cubic  feet  ?    A.  Yes.  278 

Q.  How  many  cubic  feet  are  there  in  each  house 
with  reference  to  the  stone  work  in  connection 
with  the  stoops? 

Mr.  Menken:    T  object  to  that. 

The  Referee:  Upon  the  statement  of  coun- 
sel that  later  on  he  will  connect  this  up,  I  will 
overrule  the  objection,  and  let  the  witness 
testify  as  to  how  many  cubic  feet. 

Mr.  Menken:  Exception. 

A.  The  houses  are  not  all  alike;  some  of  them 
— four  or  five  hundred  feet  ;  may  be  less,  may  be 
more. 

Q.  What  is  the  average  amount  per  house? 

Objected  to.  Objection  overruled.  Excep- 
tion. 

Bp  the  Referee. 

Q.  Can  you  give  the  average  amount  of  stone 
in  all  the  stoops?   A.  No,  sir. 
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280  By  Mr.  Bradbury. 

Q.  Now  many  houses  are  there  where  the  work 
done  in  connection  with  the  stoops  is  the  same  in 
amount  ? 

Mr.  Menken:    I  object  to  that. 
Objection  overruled.  Exception. 

A.  28  houses  are  all  about  the  same  on  Harri- 
son Avenue. 

Q.  What  is  the  amount  of  stone  work  in  con- 
nection with  the  stoops  per  house  of  those  28 
houses 

281  Objected  to.   Objection  overruled.  Excep- 
tion. 

A.  About  400  to  450  cubic  feet. 

Q.  Mr.  Cafarclli,  is  it  possible  at  this  time  to 
measure  the  stone  work  and  get  at  the  exact  fig- 
ures, the  exact  number  of  cubic  feet  there  in  con- 
nection with  the  foundation  work  or  the  stoops? 
A.  Xo,  sir. 

Q.  It  is  utterly  impossible? 

Mr.  Menken:    I  object  to  the  word  "ut- 
terly." 

282  By  the  Referee. 

Q.  Won't  your  books  show?   A.  No,  sir. 
Q.  Don't  you  charge  him  so  much  per  foot?  A. 
I  got  the  job  at  so  much  per  house. 

By  Mr.  Bradbury. 

Q.  Was  the  stone  used  in  connection  with  the 
stoops  the  same  sort  of  stone  used  in  connection 
with  the  foundation  and  the  cellar  walls?  A. 
The  same  quarry. 
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By  the  Referee.  283 

Q.  The  front  steps  are  made  out  of  the  same 
kind  of  work  that  the  cellar  then  is?  A.  Not  the 
steps,  the  side  of  the  stoops  are  made  of  it. 

Iiy  Mr.  lira  ft  bury. 

Q.  The  steps  are  concrete,  and  the  side  or 
cheeks  are  the  same  sort  of  stone  that  went  into 
the  foundation  of  the  cellar!   A.  The  same  stone. 

Q.  When  you  say  from  2,200  to  2,800  cubic  feet 
in  each  house  with  reference  to  the  foundation 
ami  cellar  walls,  you  refer  to  the  28  houses  on 
Harrison  Avenue  and  the  12  houses  on  Univer-  284 
sity  Avenue?    A.  Yes,  sir. 

Q.  And  you  referred  to  the  amount  of  cubic 
foot  in  the  stoops  in  the  houses  on  Harrison  Ave- 
nue, 28  in  number?  What  about  the  houses  on 
University  Avenue  with  reference  to  the  amount 
of  stone  used  in  connection  with  the  stoops?  A. 
We  have  nine  houses  with  about  the  same  amount 
of  work  on  the  stoops;  about  three  with  less 
work  on  the  stoops. 

Q.  And  those  three  you  would  say  about  how 
much  less?    A.  About  250  feet  less. 

Cross  examination  by  Mr.  Menken.  285 

Q.  Did  you  have  a  plan  to  work  by  on  these 
houses  f    A.  For  the  foundation,  yes. 

Q.  Where  is  that  plan?   A.  On  the  job. 

Q.  Is  it  there  now?    A.  Yes. 

Q.  Where  did  you  last  see  it?  A.  I  am  work- 
ing on  it  now,  every  day. 

Q.  What  houses  are  you  doing  there  now  from 
it?  A.  Now,  the  one-family  houses  on  Harrison 
Avenue. 
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286  Q.  Fart  of  those  2S  houses  that  yon  now  speak 
of  on  Harrison  Avenue,  are  houses  that  yon  arc 
now  working  on?   A.  Yes,  sir. 

Q.  When  did  you  start  to  work  on  the  founda- 
tions of  the  houses  on  Harrison  Avenue?  A.  I 
can't  remember  the  exact  date.  It  is  about  a 
year  a«o  last  February. 

Q.  You  say  in  February,  1920,  you  started  to 
work  on  the  foundations  of  the  Harrison  Avenue 
houses;  is  that  right!    A.  Yes,  sir. 

Q.  I  low  many  did  you  do,  then,  in  February! 
A.  1  can't  answer  that  question;  a  little  now  and 
then. 

Q.  Have  you  got  any  books?   A.  Yes. 

Q.  Where  are  they?    A.  On  the  job. 

Q.  Will  they  show  when  you  started  the  work 
on  the  Harrison  Avenue  job?    A.  No. 

Q.  You  say  you  started  in  February,  1920?  A. 
About. 

Q.  Mow  near  to  that  date  would  you  say?  A. 
About  the  middle  of  February. 

Q.  Don't  you  know  that  February,  1920,  was 
a  hard  winter?    A.  Yes,  very. 

Q.  You  say  you  started  the  foundation  work  in 
the  middle  of  February  ?    A.  I  did. 
288  Where  is  the  record  of  that  ?  A.  The  books 

I  can  show  you. 

Q.  What  did  you  do  in  the  middle  of  February, 
1920?  A.  (Referring  to  book)  I  can't  tell  from 
this  book. 

Q.  What  did  you  do  there  in  the  middle  of  Feb- 
ruary, 1920?  A.  Started  the  foundation  work 
on  some  of  the  houses. 

Q.  How  many  of  them?  A.  One  at  a  time. 
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By  the  Referee.  289 

Q.  How  many  men  did  you  have  working  at 
that  time?  A.  While  I  was  working  on  Harrison 
Avenue,  I  had  men  on  University  Avenue;  may- 
be I  had  eight  or  ten  masons,  six  or  seven  labor- 
ers besides  myself,  more  or  less  at  a  time. 

Hil  Mr.  Menken. 

Q.  Have  you  got  the  time  book  with  you?  A. 
Xo,  sir. 

Q.  Where  is  it  ?   A.  In  the  office  on  the  job. 

Q.  The  time  book,  showing  the  time  of  the  men 
that    worked  on  this  particular  work;  is  that  290 
right  ?    A.  Yes. 

I,).  How  many  houses  did  you  do  in  the  spring 
of  1920?    A.  I  don't  remember. 

(,).  Have  you  been  working  on  these  houses 
ever  since  that  time  up  to  the  present  time?  A. 
Yes. 

(t>.  And  you  are  still  working  on  them?  A. 
Yes,  sir. 

Q.  When  did  you  first  get  the  plans  for  those 
houses  on  Harrison  Avenue?  A.  About  the  mid- 
dle of  February,  1920. 

Q.  You  said  you  did  some  work  on  University 
Avenue?    A.  Yes,  sir. 

When  did  you  do  that  work?    A.  A  few 
months  before  we  started  Harrison  Avenue. 

Q.  1  would  like  to  know  when  you  started?  A. 
The  latter  part  of  November,  1919. 

(,).  And  you  say  you  did  the  foundation  stone 
work  there?    A.  Y'es,  sir. 

Q.  Is  that  your  business?   A.  Yes,  sir. 

How  long  have  you  been  in  that  business? 
A.  Since  T  was  about  eleven  years  old. 


291 
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292  Q.  Wore  you  in  that  business  in  the  month  of 
September,  1919!  A.  Yes;  I  was  out  of  work 
then. 

Q.  And  October?    A.  1  was  not  working. 

Q.  November?  A.  The  end  of  November  1 
went  to  work  for  Mr.  Phelan. 

Q.  During  the  summer  of  1919  you  had  no 
work?    A.  No. 

Q.  You  are  a  contractor?    A.  Yes,  sir. 

Q.  When  did  you  become  a  contractor?  A. 
About  sixteen  or  seventeen  years  ago. 

Q.  Is  there  a  difference  between  ordinary  foun- 
dation  work  and  other  stone  work?   A.  Yes,  sir. 

Q.  How  many  kinds  of  stone  work  are  there  in 
these  houses?  A.  1  don't  know;  four  or  five  dif- 
ferent kinds,  maybe. 

Q.  What  is  known  as  foundation  work,  that  is 
the  ordinary  job  work,  is  it  not  ?  A.  Yes. 

Q.  And  that  is  ordinarily  done  at  so  much  per 
cubic  foot?    A.  Yes,  sir. 

(}.  Is  there  any  rough  ashlar  work  in  these 
foundations  above  the  level  of  the  ground?  A. 
Yes,  the  front  of  some  houses. 

Q.  The  ordinary  foundation  work  that  is  called 
the  rough  foundation,  is  built  of  stone  and  carried 
294  to  the  level  of  the  ground,  is  it  not  ?  To  the  beam 
level. 

Q.  The  first  floor  level?   A.  Yes,  sir. 

Q.  That  rough  work  is  not  carried  above  the 
ground  level,  is  it  ?  A.  Those  houses  are  all 
rough  work  up  to  the  beams  all  around  but  the 
front. 

Q.  That  front  work  of  the  foundation  is  built 
how?  A.  Better  work  than  the  foundation;  some 
rough  ashlar,  and  some  we  call  "crazy"  work. 

Q.  What  is  crazy  work?  A.  Stone  you  match 
any  way  at  all. 
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Q.  They  have  to  match  and  make  a  joint?  A.  295 
Yes. 

Q.  This  joint  is  afterwards  lined  with  cement, 
just  as  a  joint  between  two  bricks?   A.  Yes. 

Q.  The  stones  then  have  to  be  fit  one  to  the 
other?  A.  Yes. 

Q.  In  rough  foundation  work  you  just  take  the 
stones  as  they  conn-,  and  pile  them  one  on  the 
other  with  cement  ?    A.  Yes. 

(,).  The  stoops  and  cheeks  of  the  stoops  are 
made  of  this  rough  face  ashlar,  aren't  they?  A. 
Not  very  much  dilTerence  in  the  foundation  of  the 
cheeks. 

Q.  You  mean  the  front  of  the  foundations;  they 
are  finished  work,  aren't  they?    A.  No,  sir. 

Q.  Above  the  ground  level,  is  it  rough  founda- 
tion work.  This  work  above  the  ground  for  the 
use  of  the  finished  stoop  is  all  joint  work,  isn't 
it .'  It  is  a  different  kind  of  work  from  the  foun- 
dation work,  is  it  not  ?   A.  Yes,  sir. 

Q.  It  is  more  expensive  work?    A.  Yes,  sir. 

Q.  Much  more  expensive f  A.  Quite  a  bit,  yes. 

Q.  And  this  front  foundation  work  which  you 
have  described  here,  that  is  more  expensive  work, 
too,  isn't  it?    A.  Yes. 

Q.  Much  more  expensive  work?    A.  Yes.  297 

Q.  In  rough  foundation  work  you  use  spalls, 
small  pieces  of  stone  fit  in  with  the  larger  pieces, 
don't,  you?    A.  Yes,  sir. 

Q.  In  this  finished  work  for  stoop  front  foun- 
dation work,  you  do  not  do  that,  do  you?  A.  No, 
sir. 

Q.  Do  you  know  bow  many  feet  of  rough  foun- 
dation work  a  mason  will  lay  in  a  day?  A.  Rough 
foundation  work,  70  or  75  cubic  feet. 

Q.  Is  that  a  fair  day's  work,  Mr.  Caffarelli? 
A.  Yes. 
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298        Q.  Will  you  please  tell  me  how  wide  these  foun- 
dation walls  were  ?   A.  Eighteen  inches. 

Q.  Will  a  man  build  as  much  of  an  18-inch  wall 
in  a  day,  as  if  the  wall  was  two  feet  or  wider?  A. 
No,  sir. 

Q.  And  which  wall  will  he  build  quicker,  a  wider 
or  a  narrower  wall  ?   A.  A  wider  makes  more. 

Q.  The  18-inch  wall  goes  slower  than  a  20  or 
24  or  36-inch  wall  ?   A.  Yes,  sir. 

Q.  When  you  said  a  man  would  be  able  to  do 
70  or  7o  feet  a  day  on  the  average,  of  foundation 
wall,  did  you  have  in  mind  whether  that  wall  was 
18  inches  or  24  inches  wide?  A.  I  get  that  much 
from  my  masons  on  the  18-inch  wall. 

Q.  70  or  75  feet  a  day?   A.  Yes. 

Q.  How  much  were  you  paying  masons  a  day  ? 
How  much  were  masons  getting  a  day  in  the  sum- 
mer and  early  fall  of  1911)?  A.  I  started  to  pay 
them  when  that  work  for  Mr.  Phelau  started,  $8 
a  day,  that  was  the  union  wage. 

Q.  $8  a  day;  aren't  you  mistaken  about  that? 
A.  I  don't  think  so. 

Q.  Would  your  books  show?   A.  Yes,  sir. 

Q.  Will  you  produce  the  books?    A.  I  will. 

Q.  Now,  then,  in  addition  to  the  mason,  you 
300     have  to  have  a  laborer,  don't  you?   A.  Yes,  sir. 

Q.  And  how  many  laborers  do  you  have  to  have 
to  serve  each  mason?  A.  On  that  particular  job, 
two  laborers  will  attend  to  three  masons. 

Q.  That  was  the  way  you  operated  on  that  job? 
A.  Yes,  sir. 

Q.  How  much  a  day  did  you  pay  the  laborers? 
A.  I  don't  remember  what  was  the  wages  at  the 
beginning,  1  think  it  was  75  cents  an  hour;  $G  a 
day. 

Q.  Is  that  what,  you  think,  or  is  that  what  you 
paid  .'   A.  I  am  pretty  sure. 
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Q.  Would  your  books  show,  and  will  you  kindly  301 
produce  that?    A.  Yes,  sir. 

By  the  Referee. 

Q.  Then  if  a  mason  did  75  cubic  feet  in  a  day, 
he  would  require  the  services  of  two-thirds  of  a 
laborer?  A.  Yes,  sir. 

Q.  In  other  words,  it  would  cost  $8  for  his 
wages,  and  $4  more  for  the  laborers ;  is  that  right  ? 
A.  Yes,  sir. 

/>'»/  Mr.  Menken. 


302 


Q.  And  in  doing  this  crazy  work,  a  mason  would 
do  how  many  cubic  feet  a  day?  A.  According  to 
the  stone  you  get;  maybe  you  get  25,  30  or  35 
about. 

Q.  An  average  of  30  feet?   A.  About  30. 

Q.  One  mason  and  two-thirds  of  a  laborer  would 
do  that  much  work  in  a  day?  A.  Now  it  would 
take  less  labor. 

Q.  How  much  less  labor?  A.  One  man  can  at- 
tend to  about  three  masons,  one  laborer  to  three 
masons. 

Q.  When  you  say  25,  30  or  35  feet,  what  are 
you  referring  to,  surface  feet  or  cubic  feet?  A. 
Cubic  feet.  303 

Q.  Now,  then,  in  addition  to  building  the  foun- 
dation wall,  there  is  the  finishing  of  the  wall,  is 
there  not,  called  the  pointing  up?    A.  Yes,  sir. 

Q.  That  has  to  be  done,  has  it  not?  A.  Yes, 
sir. 

Q.  That  is  done  after  the  wall  is  put  up?  A. 
Yes. 

Q.  Then  you  send  the  mason  back  with  the 
laborer,  and  he  supplies  the  mason  with  the  nec- 
essary material,  and  the  mason  points  up  the 
cellar  foundation  walls?    A.  Yes,  sir. 
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304  Q.  Will  you  kindly  tell  us  how  many  feet  of 
foundation  wall  the  mason  will  point  up  in  a 
day?    A.  On  the  face  work? 

Q.  First,  the  cellar  foundation  work?  A.  The 
mason  may  do  about  GOO  square  feet  of  pointing 
up  in  a  day. 

Q.  Thai  is  the  superficial?    A.  Yes. 

By  Mr.  Bradbury. 

Q.  What  do  you  mean  by  that?  You  say  that 
is  (500  or  700  square  feet  per  day?  A.  Yes. 

By  Mr.  Mciil.cn. 

305  Q.  And  you  have  to  have  the  services  of  a  la- 
borer to  aid  the  mason?   A.  Yes,  sir. 

Q.  How  much  labor  would  be  required  to  fur- 
nish material  to  one  mason?  A.  One  laborer  to 
two  masons. 

Q.  So  that  would  be  one  mason,  and  a  half  of 
a  laborer  per  day  for  (J00  feet.  Can  you  tell  us 
how  many  square  feet  of  the  rough  foundation 
walls  there  were  ill  each  of  those  houses  ?  A.  No, 
I  never  measured. 

Q.  Would  the  plan  show?  A.  The  plan  might 
show.    The  house  will  show  better. 

306  ^'  ^°  ^ou  mcan  to  sny  ^  y°u  went  through 
and  measured  it  up  you  could  tell;  is  that  it?  A. 
Yes;  what  the  plan  will  show,  too. 

Q.  When  you  figure  a  job,  you  know  how  much 
i  it  is  going  to  cost;  you  use  the  plans,  don't  you, 

when  you  want  to  get  a  unit  price?  A.  Not  on 
this  job;  1  take  this  job  different. 

Q.  You  didn't  do  this  work  on  this  Phelan  job 
by  any  unit  price,  did  you?    A.  No,  sir. 

Q.  You  did  it  for  a  lump  sum?  A.  Yes. 

Q.  Per  house?    A.  Yes. 
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Did  you  Lave  a  balance  to  figure  on  ?    A.  307 

Yes. 

(,).  Von  had  the  front  elevation?    A.  Yes. 
Q.  And  you  had  the  stoop  elevation?    A.  No, 
sir. 

Q.  You  did  not ;  how  did  you  figure  on  the 
stoop,  then?  A.  1  built  one  house  for  Mr.  IMielan 
first,  piece  work;  J  seen  how  much  it  cost  me,  and 
then  I  took  the  contract  for  so  much  for  each 
house. 

<}.  Did  you  supply  the  labor  and  material?  A. 
Labor  only. 

Q.  When  you  built  that  first  stoop,  was  that 
one  of  the  larger  or  smaller  stoops  ?  A.  A  small 
stoop. 

<t>.  How  much  did  your  small  stoop  cost  you, 
for  the  labor  onl\      A.  T  can't  tell  you. 

Q.  Did  you  keep  a  record  of  it  ?   A.  No,  sir. 

Q.  You  just  told  us  now  that  when  you  found 
out  how  much  it  cost  you,  you  told  Mr.  Phelan 
how  much  you  would  do  the  other  stoops  for? 
A.  No,  all  the  mason  work. 

(,).  You  did  one  house  complete  first,  is  that  it? 
A.  Yes. 

Q.  Which  house  was  that?  A.  It  is  on  Univer- 
sity Avenue.  309 

Q.  Won't  you  tell  us  with  reference  to  the  num- 
ber, some  corner  or  something?  A.  I  don't  re- 
member exactly  which  house  I  told  him  the  price 
for. 

Q.  Which  house  did  you  start  on  up  there;  the 
7th,  8th,  10th  or  what?  A.  I  started  and  finished 
what  Brescia  bad  left  there;  I  don't  remember 
which  house  I  started. 

Q.  When  you  got  up  there  you  saw  some  foun- 
dation work  had  been  done?    A.  Yes. 
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310  Q.  When  we  talk  of  foundation  work,  we  speak 
of  cellar  foundation  work,  rough  foundation  work 
up  to  the  beams  t  A.  Yes. 

Q.  And  when  you  got  there  the  carpenters  were 
laying  or  had  laid  the  first  tier  of  beams  on  the 
throe  houses?    A.  Yes,  sir. 

Q.  When  was  it  that  you  saw  this  job  for  the 
first  time  and  the  carpenters  were  laying  beams 
on  these  three  houses;  about  when  was  it!  A. 
About  the  middle  of  November. 

(J.  What  else  did  you  see  when  you  got  there 
with  reference  to  one  of  the  houses  or  this  brick- 

311  wol'k»  so  fa*  as  tms  brickwork  was  concerned  f 
A.  I  seen  the  bricklayers. 

Q.  Isn't  it.  a  fact  that  the  bricklaying  had  been 
done  for  one  of  the  houses,  one  that  had  been 
about  finished  !   A.  No,  sir. 

Q.  How  far  up  was  it?  A.  Just  started  when 
I  was  there. 

Q.  Who  did  the  brickwork  and  mason  work  on 
these  houses?  A.  What  do  you  mean?  Men  that 
was  working  on  it? 

Q.  Was  not  there  a  contractor  on  this  house? 
A.  Mr.  Phelan  had  started  this  work. 

Q.  Was  there  a  contractor  on  this  house?  A. 

312  Xo,  sir;  not  that  I  know  of. 

Q.  The  work  was  being  done  by  whom,  do  you 
know?    A.  1  don't  understand  you. 

Q.  The  brick  work  and  mason  work?  A.  By  a 
brick  mason. 

Q.  And  you  were  employing  there  what  stone 
masons?    A.  I  employed  a  stonemason  foreman. 

Q.  Did  you  employ  any  stone  masons?  A.  I 
did. 

Q.  From  what  union  did  you  get  them,  the  stone 
masons?    A.  From  Local  No.  74. 
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By  the  Referee.  313 

Q.  Are  you  a  member  of  that  Local?   A.  Yes, 
sir. 

Q.  Did  you  work  there  yourself?    A.  Some- 
times. 

By  Mr.  Menken. 

Q.  What  do  you  mean  by  sometimes ;  were  you 
there  throughout  overlooking  the  work?  A.  I 
was  there  every  day;  I  am  working  there  a  year. 

Q.  How  many  days  did  you  work  there?  A.  I 
don't  know. 

Q.  Did  you  work  there  at  all  a  whole  day?  314 
Would  your  records  show  that?   A.  No,  sir. 

Q.  Did  you  have  a  foreman,  or  did  you  act  as 
foreman?    A.  I  acted  as  foreman. 

Q.  When  you  said  you  employed  a  foreman, 
that  foreman  also  worked?  A.  I  didn't  have  a 
foreman. 

Q.  I  misunderstood  you,  then.  You  acted  as 
foreman  and  sometimes  you  worked  yourself;  is 
that  it?   A.  I  was  employed  as  a  foreman. 

Q.  You  were  employed  as  foreman,  too?  A. 
Yes,  sir. 

Q.  And  who  employed  you?  A.  Mr.  Phelan. 

<L).  And  you  said  you  made  a  contract  with  Mr.  315 
Phelan,  didn't  you?    A.  No,  sir;  after  1  started 
the  work  I  worked  for  some  time,  and  then  I  said 
I  would  like  to  get  it  on  a  contract. 

Q.  Didn't  you  say  before  you  did  one  house 
for  him  on  this  work?    A.  Yes,  sir. 

Q.  After  you  did  that  house  you  made  a  con- 
tract with  him?    A.  Yes. 

Q.  When  were  you  acting  as  foreman,  during 
the  time  that  you  were  building  the  first  house? 
A.  During  the  first  house  I  was  acting  as  fore- 
man. 
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316  Q.  And  he  paid  you  the  wages!  A.  So  much 
per  week,  yes,  sir. 

Q.  And  during  that  time  you  yourself  worked, 
did  you?  A.  Not  with  trowel  and  hammer;  just 
had  charge  of  the  men. 

Q.  How  many  men  were  employed  in  connection 
with  the  building  of  the  foundation  walls  of  that 
first  house?   A.  Four  or  five  stone  masons. 

Q.  How  many  laborers/  A.  About  three  la- 
borers. 

Q.  And  you  as  foreman?   A.  Yes. 
Q.  Did  you  build  the  stoops  at  that  time?  A. 
No,  sir. 

Q.  It  is  not  the  usual  custom,  is  it,  to  build  a 
stoop  as  soon  as  you  finish  the  foundation  wall? 
A.  No. 

Q.  When  are  the  stoops  built?  A.  Right  after 
we  have  a  few  houses  nearly  completed  with  the 
plastering  and  carpenter  work. 

Q.  At  the  time  you  took  the  contract  with  Mr. 
Phelan  for  the  rest  of  the  work?  A.  Yes. 

Q.  But  you  did  not  know  then,  at  the  time  you 
had  finished  the  foundation  work  for  the  first 
house,  how  much  the  stoops  were  going  to  cost 
you,  did  you  ?   A.  Of  course,  I  did. 
318        Q<  ¥ou  mean,  you  estimated  it?   A.  Yes. 

Q.  When  you  told  us  before  you  built  the  first 
stoop  and  from  that  you  estimated  how  much 
those  would  cost,  and  gave  Mr.  Phelan  a  con- 
tract ;  that  was  not  accurate,  was  it,  that  was  not 
what  you  want  to  say?  A.  That  was  not  what  I 
meant  to  say,  but  that  was  the  smallest  stoop  we 
built. 

Q.  That  you  did  not  build  for  a  month  or  two 
months  after  you  finished  the  foundation  walls 
of  the  first  house?   A.  Maybe  later. 
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Q.  And  was  it  after  you  built  that  stoop  for  319 
this  first  house  for  Mr.  Phelan  that  you  then 
gave  him  the  figure  as  to  how  much  the  other 
stoops  would  cost?    A.  No,  sir;  figured  before 
we  started  the  stoops. 

Q.  So  you  did  estimate  then  the  cost  of  doing 
the  stoops  before  you  gave  Mr.  Phelan  the  figure? 
A.  Fes,  sir. 

Q.  That  was  not  at  the  same  time  that  you  gave 
him  the  figure  for  doing  the  foundation  work? 
A.  That  was  at  the  same  time  I  gave  him  the  fig- 
ure for  the  foundation,  1  gave  him  the  figure  for 
the  stoops. 

Q.  You  did  not  know  that  you  were  to  build  28 
houses  on  Harrison  Avenue  at  that  time,  did  you! 
A.  1  heard  they  were  going  to  build  more. 

Q.  You  gave  him  a  figure  per  house?  A.  Yes, 
sir. 

Q.  An  estimate  for  each  house,  and  the  same 
kind  of  stoops  as  the  University  Avenue  houses? 
A.  Yes,  sir.   About  the  same. 

Q.  Was  the  price  the  same  for  each  house?  A. 
I  got  a  little  more,  because  I  did  some  excavation. 

Q.  "Who  did  the  excavation  there  on  Harrison 
Avenue?    A.  About  ten  houses;  I  done  that. 

Q.  When  did  you  commence  the  excavation  on  321 
Harrison  Avenue?    A.  About  February,  1920,  I 
think. 

Q.  How  many  houses  did  you  start  in  to  ex- 
cavate for  in  February,  1920?  A.  I  dou't  remem- 
ber; three  or  four. 

tt).  Did  you  have  a  written  contract  with  Mr. 
Phelan?    A.  No,  .sir. 

Q.  Are  these  houses  all  the  same  size?  A.  No, 
sir. 

Q.  Are  the  Harrison  Avenue  houses  all  the 
same  size?   A.  No,  sir. 
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322  Q.  Are  the  University  Avenue  houses  larger 
than  the  Harrison  Avenue  houses?  A.  Some  of 
them  are;  some  not. 

Q.  When  you- said  there  were  2,200  or  2,300 
cubic  feet  of  stone  work  in  the  Harrison  Avenue 
houses,  was  that  a  guess  on  your  part?  A.  No 
guess  work;  I  know  pretty  near  what  is  in  there. 

Q.  How  many  houses  on  Harrison  Avenue  are 
alike?   A.  I  can't  remember  now. 

Q.  Did  you  ever  measure  the  stone  work  in  any 
of  the  Harrison  Avenue  houses  ?   A.  Yes. 

Q.  Which  one,  the  semi-detached  house?  A. 

323  tS' 

What  are  those,  double  houses?   A.  Yes. 

(»).  How  many  semi-detached  houses  are  there, 
if  you  know  if   A.  Eighteen ;  now  1  remember. 

Q.  And  how  long  are  those  houses?  A.  44  by 
21. 

(Whereupon  at  5  o'clock  P.  M.  an  adjourn- 
ment was  taken  to  meet  on  Wednesday,  Juno 
15th,  1921,  at  2.30  o'clock  P.  M.) 

Next  exhibit,  Plaintiff's  Exhibit  B. 


324  Xew  York,  N.  Y.,  June  15th,  1921. 

All  parties  to  the  Reference  having  so  agreed, 
the  further  hearing  in  this  matter  is  adjourned 
to  July  15th,  1921,  at  2.30  o'clock  P.  M. 


All  parties  to  the  Reference  having  so  agreed, 
the  further  hearing  in  this  matter  was  adjourned 
to  Tuesday,  November  22,  1921,  at  2  o'clock  P. 
M.,  at  the  oflice  of  the  Referee,  2  Rector  Street, 
New  York  City. 
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2  Rector  St.,  New  York,  325 

November  22,  1921,  2  o'clock  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mb. 
Menken. 

The  Referee  and  counsel  discussed  matters  per- 
taining to  the  reference,  until  .3.  45  P.  M.,  where- 
upon an  adjournment  was  taken  to  meet  on  Tues- 
day, November  28th,  1921,  at  2  o'clock  P.  M.T  and 
Thursday,  December  1st,  1921,  at  2  o'clock  P.  M. 

  326 

2  Rector  Street,  New  York, 

November  28th,  1921. 

Met  pursuant  to  adjournment  at  2  P.  M. 

Present:    The  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 


Dominick  Cafarelli,  resumed  the  stand,  and 
further  testified  as  follows : 

Cross  examination  by  Mr.  Menken  (continued). 

Q.  Mr.  Carafelli.  at  the  last  hearing  you  testi-  327 
fied  that  one  mason  and  two-thirds  of  a  laborer 
would  do  about  110  feet  of  crazy  work  masonry  in 
a  <l;ty;  do  you  remember  that?    A.  Yes. 

Q.  And  is  that  correct?   A.  Yes,  sir. 

Q.  Now,  that  work  has  to  be  pointed  up,  has  it 
not?   A.  Yes,  sir. 

And  that  makes  an  additional  charge,  does 
it  not?    A.  Yes,  sir. 

Q.  How  much  pointing  up  of  the  crazy  work 
can  a  mason  do  in  a  day?  A.  About  80  square 
feet. 
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328  Q.  He  requires  the  assistance  of  a  laborer  to 
supply  him  with  the  material?  A.  Yes,  about 
one-third  of  a  laborer. 

Q.  So  one  mason  and  one-third  of  a  laborer 
would  do  how  many  square  feet  in  a  day?  A. 
About  80  square  feet. 

Q.  In  the  latter  part  of  1919  what  were  masons 
get  tiny;  per  day?  A.  I  think  it  was  $7  a  day. 

Q.  Didn't  you  say  $8  a  day  at  the  last  Session? 
A.  I  really  don't  remember  now. 

Q.  You  don't  remember  what  testimony  you 
gave  on  the  10th  day  of  June,  1921?  A.  I  was 
paying  $8;  that  I  remember  now. 

Q.  And  the  laborer  you  said  you  paid  $G;  is 
that  correct?  A.  Yes,  sir. 

Q.  That  was  in  the  latter  part  of  1919;  was 
there  a  rise  in  wages  in  the  year  1920?  A.  Yes, 
sir. 

Q.  And  in  1920,  when  did  that  rise  commence? 
A.  On  the  1st  day  of  May,  if  L  am  not  mistaken. 

Q.  What  do  you  mean,  if  you  are  not  mistaken; 
have  you  any  knowledge?  A.  No  knowledge;  I 
am  pretty  sure  it  was  May  1,  1920. 

Haven't  you  any  knowledge  of  tho  fact  it 
was  in  April,  1920,  that  the  masons  demanded 
330     more  money  ?   A.  They  demanded  and  got  in  on 
May  1st. 

Q.  Don't  you  knowT  that  in  April  the  contrac- 
tors commenced  to  pay  $9,  and  in  May  the  masons 
demanded  $10?   A.  Yes,  I  paid  $9  before  then. 

Mr.  Bradbury:  Mr.  Referee,  T  submit  that 
the  cross  examination  has  exceeded  every- 
thing that  the  direct  examination  warranted, 
in  most  every  conceivable  way;  while  I  have 
not  any  serious  objection  to  him  examining 
this  witness,  I  submit  that  he  make  him  his 
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witness,  and  lias  made  him  his  witness  prac- 
tically all  through  this  examination,  and  that 
the  testimony  of  this  witness,  of  course,  under 
those  circumstances  is  to  be  or  can  be  if  the 
facts  warrant,  denied  by  the  plaintiff. 

(Discussion  between  the  Referee  and  coun- 
sel off  the  record.) 

The  Referee:  .Just  state  your  formal  ob- 
jection, Mr.  Bradbury. 

Mr.  Bradbury:  I  object,  that  this  is  not 
proper  cross  examination. 

The  Referee:  The  objection  is  overruled 
and  you  may  have  an  exception. 

Mr.  Bradbury :  1  move  to  strike  the  an- 
swer out. 

The  Referee:   The  motion  is  denied. 
Mr.  Bradbury:  Exception. 

Q.  In  February  and  April,  1920,  you  were  pay- 
ing $9  a  day  to  masons  t 

Mr.  Bradbury:    Objected  to  on  the  same 
grounds,  improper  cross  examination. 
Objection  overruled.  Exception. 

A.  Yes,  I  was  paying  $9. 
Q.  How  much  to  laborers? 

Same  objection,  ruling  and  exception. 

a.  $r>. 

Q.  When  did  you  pay  $10  per  day  to  masons? 

Same  objection,  ruling  and  exception. 

A.  The  1st  day  of  May,  1920. 

Q.  How  much  was  then  paid  to  laborers? 

Same  objection,  ruling  and  exception. 

A.  $7. 
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334  Q.  Was  there  any  increase  in  the  wages  paid 
to  masons  during  the  year  1920  over  and  above 
the  $10  a  day  paid  in  May?  Was  there  any  in- 
crease in  wages  from  then  on  over  and  above  $10 
a  day  paid  to  masons? 

Same  objection,  ruling  and  exception. 

A.  No,  sir. 

Q.  You  continued  to  pay  $10  a  day  to  masons 
up  to  what  time? 

Same  objection,  ruling  and  exception. 

A.  Now. 

335  q.  Did  you  continue  to  pay  $7  a  day  to  laborers 
from  the  1st  of  May  up  to  now  ? 

Same  objection,  ruling  and  exception. 

A.  To  now,  yes. 

Q.  So  the  cost  of  doing  the  work  from  January 
1,  1920,  increased? 

Same  objection,  ruling  and  exception. 

A.  Yes. 

Q.  And  the  amount  of  work  that  was  done  by 
the  masons  per  day,  from  the  1st  of  January, 
1920,  to  date,  is  that  any  more  than  what  you 
testified  they  did  before  January  1,  1920? 

Mr.  Bradbury:  I  don't  understand  the 
question;  it  is  suggestive,  anyway;  may  I  ask 
that  it  be  repeated. 

Q.  (Question  repeated.)  Whether  at  that  time 
men  worked  more  for  the  money?  A.  There  was 
no  difference. 

By  the  Referee. 

Q.  They  did  not  work  any  faster  after  Janu- 
ary 1,  1920?   A.  No. 
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Bij  Mr.  Menken.  337 

Q.  There  was  crazy  work  on  this  job,  was  there 
not,  crazy  mason  work  as  they  call  it  ? 

Mr.  Bradbury:    I  object  to  the  form  of  the 
question. 

Mr.  Menken:    The  question  is  withdrawn. 

Q.  Was  there  any  crazy  stone  work  done  on 
this  job?    A.  Yes. 

(t>.  To  what  extent,  do  you  know?  A.  About 
four  houses;  just  four  houses. 

Bp  the  Referee. 


Q.  On  which  street?  A.  Some  on  University 
Avenue  and  some  on  Harrison  Avenue. 


338 


Re-direct  examination  by  Mr.  Bradbury. 

Q.  Where  are  the  houses  you  say  that  crazy 
work  was  done  upon?  A  On  Harrison  Avenue 
I  ^ot  the  front  wall  of  the  two  houses  on  Univer- 
sity Avenue,  the  front  walls  of  the  stoop. 

Q.  How  many  houses?  A.  Two  or  three  houses. 

Q.  How  much  work  altogether.'  A.  I  didn't 
measure  it. 

Q.  How  much  would  you  say  approximately? 
A.  About  400  square  feet.  339 

Q.  All  told?  A.  On  the  University  Avenue 
houses. 

(,).  400  feet  on  University  Avenue  ?   A.  Yes. 

Q.  And  how  many  square  feet  on  Harrison  Ave- 
nue?   A.  About  200  feet. 

Q.  Did  you  make  this  crazy  work  pursuant  to 
any  plans  ?    A.  No,  sir. 

Q.  Did  any  of  the  plans  show  this  crazy  work? 
A.  No,  sir. 

Q.  And  did  you  happen  to  do  it,  pursuant  to  a 
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340  request  from  Mr.  Phelnn?  A.  I  suggested  that 
to  Mr.  Phelan. 

Q.  And  your  suggestion  was  confined  to  those 
few  houses  that  you  have  mentioned?   A.  Yes. 

Q.  What  did  you  say  that  it  cost  you  to  con- 
struct an  eightecn-inch  wall  per  75  cubic  feet?  A. 
In  1911)  or  now? 

Q.  In  1919? 

Mr.  Menken :   In  the  fall  of  1919,  Mr.  Ref- 
eree, I  should  think. 

A.  It  cost  about  1G  cents  a  foot. 

Q.  How  many  men,  how  many  stone  masons  and 

341  how  many  helpers  did  you  employ  in  constructing 
75  cubic  feet  of  rough  stone  work  in  constructing 
an  18-inch  wall  or  foundation?  A.  One  stone 
mason  and  two-thirds  of  a  laborer. 

Q.  One  stone  mason  and  two-thirds  of  a  la- 
borer would  take  how  long  to  construct  75  cubic 
feet  of  an  18-inch  wall,  rough  stone  work?  A. 
About  eight  working  hours. 

Q.  Is  the  wall  you  have  in  mind,  and  the  wall 
that  you  referred  to  in  answering  these  questions, 
a  wall  faced  on  both  sides?    A.  Yes,  sir. 

Q.  It  would  take  how  much  longer  to  construct 

342  im  18-inch  wall,  rough  stone  work,  per  75  cubic 
feet,  if  faced  on  both  sides,  than  only  on  one  side  ? 
A.  I  don't  know  how  to  answer  the  question;  do 
you  mean  to  say  how  much  less  if  it  was  one  face? 

Q.  Assuming  now  that  you  have  constructed  75 
cubic  feet  of  an  18-inch  wall,  rough  stone  work, 
faced  on  both  sides?   A.  Yes,  sir. 

Q.  And  that  that  took  you  eight  hours?  A. 
Yes,  sir. 

Q.  And  thereafter  you  were  called  upon  to 
construct  75  cubic  feet  of  rough  stone  work  faced 
only  on  one  side,  how  much  less  time  would  it 
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take  you  to  construct  it?   A.  It  would  take  a  lot  343 
less;  one  face  work,  a  man  can  give  you  100  feet 
in  a  day. 

Q.  Would  you  say  if  the  wall  was  only  faced 
on  one  side,  they  could  construct  75  cubic  feet  in 
four  hours,  after  a  time!  A.  No,  sir,  it  would 
lake  about  six  hours. 

The  Referee :  1  understand  him  to  say  he 
could  build  100  feet  of  that  kind  of  wall, 
while  building  75  feet  of  the  other ;  that  would 
be  a  difference  of  33  1-3  per  cent. 

Q.  How  much  did  you  pay  laborers  in  the  be- 
ginning, I  mean,  in  the  beginning  of  your  work  *^ 
on  the  Phelan  job?   A.  $6  a  day. 

Q.  Now,  the  stone  foundation  work  on  the 
Phelan  job,  what  would  you  say  was  the  amount 
of  same  that  was  built  below  the  surface  of  the 
ground.'  A.  It  averaged  about  three  feet,  three 
feet  six  inches. 

By  the  Referee. 

Q.  What  was  the  total  height  of  the  cellar?  A. 
About  six  feet  six  inches,  or  seven  feet. 

By  Mr.  Bradbury. 

345 

Q.  And  that  part,  of  course,  below  the  surface 
was  only  faced  on  one  side?  A.  I  wouldn't  say 
that,  of  course,  it  is  a  rough  job,  and  dirt  you 
could  cut ;  you  blast  the  rock  and  big  chunks  come 
out,  and  you  have  got  those  on  both  sides. 

Q.  The  part  on  the  dirt  side,  you  don't  have 
to  face  that?  A.  On  some  houses  we  do  not  have 
to;  most  of  the  houses  we  had  to. 

Q.  How  could  you  face  a  wall  against  the  dirt? 
A.  A  few  houses  we  had  against  the  dirt;  it  is  all 
rock,  Harrison  Avenue,  anyhow. 
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346  (,).  You  mean  to  say  whore  you  would  ordinar- 
ily find  dirt,  on  this  job  you  found  stone?  A.  Yes. 

Q.  In  other  words,  the  stone  hit  up  against  stone 
instead  of  hitting  up  against  dirt/    A.  Yes. 

Q.  In  laying  your  roek,  you  couldn't  push  it  in 
further  than  the  rock  side,  which  in  most  cases 
would  be  the  dirt  side?  A.  You  couldn't,  no. 

Q.  Was  there  any  difference  in  the  work  on  the 
outside  than  on  the  inside,  that  you  saw!  A.  A 
little  bit;  you  could  do  it  a  little  rough  on  the 
other  side. 

Q.  Would  you  say  that  of  the  stone  foundation 

347  wol'k,  one-third  of  the  stone  foundation  work  was 
below  the  surface?   A.  On  the  outside,  yes. 

Q.  You  say  that  the  height  of  the  cellar  wTas  six 
and  one-half  feet?    A.  Yes. 

Q.  And  that  the  stone  work  was  under  the  sur- 
face three  feet  or  more?   A.  Yes. 

Q.  In  other  words,  about  one-half  of  the  stone 
foundation  work,  and  by  that  I  moan  the  cellar 
foundation  work,  was  below  the  surface?  A. 
About  one-th.rd  I  should  judge. 

Q.  How  could  it  be  one-third  if  your  cellar 
is  six  and  one-half  feet  and  you  had  your  stone 
wall  throe  feet  or  three  and  one-half  feet  below 

348  the  surface?  A.  The  ground  is  situated  so  that 
in  the  front  it  is  level  with  the  bottom  of  the 
cellar,  and  the  back  goes  up;  we  have  a  garage 
in  the  back  of  the  house;  in  the  back  it  is  four 
or  five  feet  in  some  places,  whore  in  the  front 
it  is  level  with  the  bottom  of  the  cellar. 

Q.  You  moan  by  that,  that  the  houses  are  built 
on  an  incline?    A.  Yes. 

Q.  And  the  roar  of  the  cellar  wall,  for  instance, 
would  be  much  further  below  the  surface  than 
was  the  side  near  the  front;  is  that  it?    A.  Yes. 
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Q.  So  in  the  back  it  would  bo  four  or  five  feet  349 
below  the  surface?    A.  Some  plaees  more,  some 
less. 

Q.  Some  places  even  more  than  five  feet?  A. 
Yes,  sir. 

Q.  How  much  more?   A.  Some  paces  six  feet. 

(,).  Would  that  be  so  on  all  those  houses  along 
University  Avenue  there,  nearly  all  of  them  with 
the  rear  collar  wall  six  feet  below  the  surface. 
A.  Mostly  on  Harrison  Avenue. 

Q.  I  mean  on  Harrison  Avenue?    A.  Yes. 

Q.  Those  walls  were  only  faced  on  one  side, 
rear  cellar  walls  would  only  be  faced  on  the  front 
side,  the  collar  side?  A.  I  had  to  build  them 
straight  on  the  outside  also,  because  the  rock  is 
far  away  from  the  wall. 

<t>.  You  mean  to  say  there  was  a  rock  line  and 
rock  wall  that  you  had  to  build  against?  A.  They 
couldn't  break  the  rock  on  the  line;  there  was  a 
space  between  the  wall. 

Q.  You  mean  there  was  stone  side  inside  of  the 
dirt  side  .'    A.  Yes. 

Q.  After  you  had  laid  the  rock  in  against  the 
stone  side,  that  was  the  end  of  it? 

Mr.  Menken:  I  object  to  that  question,  it 
supposes  that  the  witness  testified  to  some- 
thing which  he  has  not  testified,  laying  stone 
up  against  stone,  and  the  witness  has  testified 
he  could  not  lay  stone  against  stone,  because 
there  was  no  space  between  the  line  of  the 
wall  and  the  excavated  stone. 

Mr.  Bradbury:    Question  withdrawn. 

Q.  When  you  have  excavated  ordinarily  the 
sides  of  your  excavation  are  dirt,  dirt  side.  Sup- 
pose you  dug  a  hole  down  into  the  ground  for  the 
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352  cellar,  all  four  sides  would  be  dirt,  wouldn't  they, 
if  it  was  a  dirt  lot?    A.  Yes. 

Q.  You  say  here  you  are  digging  into  stone, 
don't  you?   A.  Yes. 

Q.  And  do  I  understand  you  to  say  instead  of 
having  dirt  sides  you  had  stone  sides?    A.  Yes. 

Q.  In  other  words,  you  had  dug  a  hole  in  the 
ground,  a  four-sided  square  hole,  and  each  side 
was,  or  one  side  or  more  were  stone,  rock?  A. 
Yes. 

Q.  Now,  then,  you  want  to  lay  your  founda- 
tion, and  assuming  now  that  you  are  a  stone  ma- 
son  and  1  am  a  helper,  1  hand  you  a  rock.  Do 
you  lay  it  on  the  surface  up  against  that  stone 
wall  or  stone  side?  A.  You  can't  cut  a  rock  as 
we  cut  dirt;  dirt  we  can  cut  out  on  lines  plumb. 
Where  there  is  rock,  we  blast,  and  sometimes  we 
cut  four  or  five  or  six  feet  outside  of  the  line. 

tt).  You  had  to  put  those  rocks  into  the  open- 
ings of  the  stone  wall?  A.  I  had  to  put  the  line 
on  the  wall  and  build  the  wall  straight. 

Q.  In  other  words  on  the  stone  side  or  on  the 
dirt  side,  you  built  that  side  straight?  A.  On  the 
stone  side,  yes. 

Q.  If  it  were  a  dirt  side,  wouldn't  you  build  it 
354      straight?    A.  1  would  go  up  against  the  dirt. 

Q.  The  only  difference  would  be  that  in  some 
instances  a  rock  would  stick  Into  the  dirt?  A. 
Yes. 

Q.  Where  if  it  was  a  stone  side,  it  could  not 
stick  in  and  you  would  build  it  up  straight?  A. 
Yes. 

Q.  What  did  you  do  at  that  place,  fill  it  in  with 
dirt?    A.  Yes. 

Q.  That  side  that  you  are  getting  filled  in  with 
dirt,  does  not  necessarily  have  to  be  pointed  up  or 
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straightened  up,  because  it  is  going  to  be  cov-  355 
ored/    A.  You  have  got  to  finish  that  up  with 
thy  cement,  otherwise  water  will  go  in  and  settle. 

Q.  Do  you  call  that  lacing  on  both  sides/  A. 
Yes,  where  it  is  rock,  it  is  faced  on  both  sides.  It 
lias  got  to  be  straight. 

U.  Is  it  the  same  kind  of  work;  does  il  take 
as  much  trouble  and  labor?  A.  Very  little  dif- 
ference. 

////  the  Referee. 

Q.  Do  you  ever  have  to  put  fireproofing  or  tar 
on  the  outside  face/    A.  Xot  in  these  houses. 

Q.  You  said  a  moment  ago  that  one  man  in  a 
day  could  lay  75  cubic  feet  of  lS-inch  thick  wall; 
does  that  require  the  labor  during  that  day  of  a 
mason  and  two-thirds  of  a  helper?  A.  Yes,  sir. 

By  Mr.  Bradbury. 

Q.  1  understood  you  to  say  that  a  mason  and 
two-thirds  of  a  helper  could  lay  75  cubic  feet  of 
wall  18  inches  thick  of  rough  stone  work  a  day? 
A.  Yes. 

Q.  Faced  on  two  sides?   A.  Yes. 

Q.  And  that  if  it  is  faced  on  one  side  you  take 
off  about  one-third  of  that?    A.  He  can  build  357 
about  100  cubic  feet. 

Q.  I  ask  you  to  look  at  this  and  see  if  it  is  not 
a  picture  of  one  of  the  Phelan  houses  that  you 
have  been  testifying  about?   A.  Yes,  sir. 

Q.  AVhich  house  is  this  one?  .  A.  This  is  not  the 
crazy  work. 

Q.  Is  the  house  that  I  show  you  in  the  picture, 
on  Harrison  Avenue?  A.  Yes,  sir. 

Q.  And  yon  recognize  it  to  be  one  of  the  Phelan 
houses,  and  some  of  the  stone  work  that  you  did  ? 
A.  Y'es,  sir. 
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358  Q.  And  about  which  you  have  been  testifying? 
A .  Yes,  sir. 

Mr.  Bradbury:    I  offer  it  in  evidence,  the 
photograph. 

(Same  received  and  marked  Plaintiff's 
Exhibit  B,  November  29, 1921.) 

Q.  I  call  your  attention  to  the  stone  wall  run- 
ning back  towards  the  rear  of  the  house  from  the 
front  wall,  and  ask  you  if  that  is  not  the  founda- 
tion wall,  a  part  of  the  foundation  wall,  and  this 
part  that  I  point  to  here  as  being  on  the  side  of 

359  the  porch  ?   A.  Yes,  sir. 

Q.  How  do  you  designate  that,  as  what?  A. 
That  is  face  work. 

Q.  And  it  is  faced  on  only  one  side,  is  it  not? 
A.  Yes,  sir. 

Q.  Because  it  is  up  against  the  porch  on  the 
other  side;  is  that  right?  A.  No,  that  is  a  two- 
face  wall,  nothing  on  the  back,  nothing  on  the 
outside. 

Q.  This  is  a  two-face  wall  here  that  goes  down 
from  the  porch?    A.  Yes,  sir. 

Q.  All  of  the  way  down  beyond  the  ground?  I 
am  talking  about  this  little  part  on  the  side  of 
fiie  porch,  and  not  the  part  you  have  referred  to 
as  the  stone  foundation?    A.  Yes,  sir. 

Q.  The  little  jog  on  the  side  of  the  porch  is  a 
part  of  the  stone  foundation  wall;  is  that  right? 
A.  Yes. 

Q.  What  do  you  call  from  the  porch  out  to  near 
the  sidewalk?    A.  The  retaining  wall. 

Q.  What  do  yon  call  this  crossing  the  front  and 
running  parallel  with  the  sidewalk?    A.  The  re 
taining  wall. 

Q.  And  the  same  thing  on  the  lefthand  side  fac- 
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ing  the  house,  running  along  the  side  of  the  yard  361 
is  a  retaining  wall?   A.  Yes. 

Q.  This  retaining  wall  that  runs  from  the 
house  out  to  the  sidewalk  or  near  the  sidewalk, 
and  then  parallel  with  the  sidewalk  across  the 
front  "of  the  house  and  back  again  to  the  house,  is 
that  a  one-face  or  a  two-face  wall?  A.  It  shows 
one  face  now,  but  I  had  to  build  that  two  faces, 
because  there  was  no  dirt  in  here  when  we  built 
those  walls. 

Q.  The  dirt  was  put  in  afterwards;  is  that 
right f   A.  Yes. 

(,).  And  the  foundation  wall,  is  that  an  18-inch  ^2 
wall?   A.  Eighteen-inch,  yes. 

(t).  And  how  wide  is  it  here,  this  jog  on  the  side 
of  the  porch?   A.  It  must  be  about  18  inches. 

Q.  How  wide  is  this  retaining  wall  that  you 
have  referred  to,  how  thick?   A.  About  two  feet. 

Q.  Then  the  retaining  wall  is  wider  than  the 
foundation  wall?   A.  Yes,  sir. 

Q.  When  I  say  wide,  I  mean  thickness?  A. 
Yes,  I  understand. 

Q.  Back  of  the  house,  and  back  of  all  those 
houses  on  Harrison  Avenue,  is  a  large,  high  re- 
taining well,  isn't  there,  right  up  against  the  via- 
duct?   A.  Yes,  sir.  363 

Q.  That  was  only  a  one-face  wall?   A.  Yes. 

Q.  How  many  feet  thick  is  that  wall?  A.  Some 
places  two  feel ;  some  places  two  feet  four  inches; 
some  places  less. 

Q.  About  how  many  cubic  feet  are  there  in  that 
retaining  wall  on  Harrison  Avenue?  A.  About 
4,500  feet. 

Q.  From  one  end  to  the  other?    A.  It  is  only 
part. 

Q.  1  low  many  cubic  feet  of  stone  wall  are  there 
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364  in  the  retaining  wall  that  protects  the  property 
from  the  viaduct?  A.  About  4,500  feet. 

By  the  Referee. 

Q.  For  each  house?   A.  No,  all  the  houses. 

By  Mr.  Bradbury. 

Q.  That  is  how  thick,  do  you  say?  A.  Accord- 
ing to  the  height  some  places  two  feet  four  inches; 
some  places  two  feet,  and  twenty  inches  thick  in 
some  places. 

Q.  How  much  of  that  wall,  assuming  that  it  is 
an  18-inch  wall  in  thickness,  would  a  stone  mason 

365  and  two-thirds  of  a  laborer  construct  in  eight 
hours  ? 

Mr.  Menken:    I  object  to  that,  assuming 

it  is  two-thirds;  the  witness  has  testified  it 

is  not ;  it  is  20  to  24  inches  thick. 

• 

Q.  How  much  of  that  wall  18  inches  thick  would 
a  mason  and  two-thirds  of  a  laborer  do  in  a  day  of 
eight  hours? 

Mr.  Menken:  Objected  to,  the  wall  has 
been  testified  not  to  be  18  inches  thick  but  20 
to  24  inches  thick. 

The  Referee:  The  objection  is  overruled 
and  you  may  have  an  exception. 

A.  A  mason  can  give  you  maybe  100  to  110 
feet. 

Q.  How  many  cubic  feet  of  this  retaining  wall 
against  the  viaduct?   A.  110  feet. 

Q.  One  stone  mason  and  two-thirds  of  a  la- 
borer?   A.  One  laborer. 

Q.  You  have  added  a  third  because  of  the  dis- 
tance of  carrying  the  stone?  A.  It  takes  more 
material. 
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Q.  Why  does  it  take  more  material  to  build  an  367 
18-inch  wall  in  one  place  than  in  another  place? 
A.  Instead  of  75  feet,  he  gives  you  100  feet,  and 
it  takes  more  material,  more  stone  and  more  ce- 
ment. 

Q.  Von  can't  lay  it  any  faster,  can  you?  A. 
Yes,  because  it  is  one  face. 

Q.  So  that  wall,  the  retaining  wall  back  of  the 
houses  and  against  the  viaduct,  assuming  that  it 
is  18  inches  thick,  one  mason  and  one  helper  can 
lay  100  to  110  feet  a  day  of  eight  hours,  cubic 
feet?    A.  Yes,  cubic  feet. 

Q.  Again  referring  to  Plaintiff's  Exhibit  B,  ^gg 
is  there  any  different  work  in  facing  or  pointing 
up  the  foundation  wall  than  there  is  in  facing  or 
pointing  up  the  retaining  wall?    A.  A  big  differ- 
ence. 

Q.  There  is  a  big  difference?   A.  Yes. 

Q.  Just  where  is  it?  What  difference  is  there 
in  facing  the  foundation  wall  and  in  facing  the 
retaining  wall?  A.  The  foundation  walls  you 
just  put  the  mortar  on. 

Q.  Facing  the  stone,  I  mean ;  what  difference  is 
there  in  facing  the  stone  foundation  wall  and  in 
facing  the  stone  retaining  wall  in  Plaintiff's  Ex- 
hibit B?  A.  The  difference  that  the  men  in  face  369 
work  can  give  you  no  more  than  about  25  to  30 
cubic  feet. 

Q.  You  said  there  was  a  big  difference  between 
facing  the  stone  foundation  wall  and  facing  the 
stone  retaining  wall,  didn't  you.'  A.  I  didn't 
mean  that. 

Q.  And  this  work  here  and  this  work  here  (in- 
dicating on  photograph)  are  just  exactly  the 
same;  and  this  work  on  the  foundation  wall  is 
the  same  and  this  work  on  the  retaining  wall  is 
not?    A.  No. 
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370        Q.  What  is  the  difference?   A.  Better  work. 

Q.  In  what  respect  is  the  work  on  the  retain- 
ing wall  better  than  the  foundation  work?  A. 
Stone  dressed  better,  takes  more  time  to  dress 
the  stone. 

Q.  Do  yon  have  a  different  dressing?  A.  Yes, 
a  better  face,  square  face,  it  is  pointed  up,  differ- 
ent pointing  up. 

Q.  How  long  would  it  take  a  stone  mason  to 
point  up  this  foundation  wall  shown  on  Plaintiff's 
Kxhibit  B,  and  before  you  answer  that  question 
will  you  tell  me  how  many  feet  there  are  from 
the  front  of  the  house  to  the  rear  wall?  A.  About 
40  feet  long. 

Q.  How  long  would  it  take  to  point  that  up  out- 
side?  A.  It  will  take  a  day. 

Q.  Take  a  day  for  one  stone  mason  ?   A.  Yes. 

Q.  Does  he  need  any  helper?  A.  Of  course,  a 
laborer. 

Q.  One  laborer?    A.  Yes. 

(,?.  One  laborer  and  one  stone  mason  to  point 
up  40  feet  of  wall?    A.  How  about  the  height? 

Q.  How  high  is  that  wall?  A.  Some  places 
three  feet. 

Q.  How  long  would  it  take  a  stone  mason  and 
372  a  laborer  to  point  up  this  retaining  wall  on  this 
exhibit?  A.  It  would  take  two  masons  one  day 
and  about  one  laborer,  and  then  he  will  have  it 
easy,  the  laborer. 

Q.  That  is,  this  particular  wall  on  this  particu- 
lar house  in  Exhibit  B?    A.  Yes. 

Q.  There  are  other  houses  there  on  Harrison 
Avenue  that  are  precisely  the  same  as  this  house, 
aren't  there?    A.  Yes. 

Q.  How  many  others?  A.  There  are  two 
others;  about  seven  or  eight. 
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Mr.  Bradbury:   I  offer  this  photograph  in  373 
evidence. 

(Same  received  and  marked  Plaintiff's 
Exhibit  C,  November  29,  1921.) 

Q.  I  show  you  this  photograph,  Plaintiff's  Ex- 
hibit 0,  and  ask  you  if  that  is  one  of  the  Phelan 
houses  on  Harrison  Avenue?    A.  Yes. 

Q.  And  the  walls  that  run  down  from  the  house 
to  the  sidewalk  line  are  made  of  what,  concrete 
blocks?  A.  Front  of  the  house  to  the  retaining 
wall  is  blocks. 

Q.  This  lot  here  on  the  side  running  from  the 
house  down  to  near  the  sidewalk;  is  that  stone  or 
concrete?   A.  Concrete  blocks. 

Q.  And  crossing  the  front  is  also  concrete 
blocks?    A.  Yes. 

Q.  Did  you  do  that  work?    A.  1  did. 

Q.  How  many  cubic  feet  of  this  work  can  a 
stone  mason  and  two-thirds  of  a  laborer  construct 
in  a  day,  having  in  mind  the  actual  thickness  of 
it  ?  A.  It  will  take  about  two  laborers  and  one 
mason,  and  then  there  will  be  about  200  cubic 
feet. 

Q.  200  cubic  feet  a  day?   A.  Yes. 

Q.  How  thick  is  this  wall  in  this  Exhibit  C?  375 
A.  About  one  foot  five  or  one  foot  six. 

<<).  You  say  the  retaining  wall  seen  in  Plaintiff's 
Exhibit  B  is  thicker  than  the  retaining  wall  seen 
in  Plaintiff  \s  Exhibit  0?    A.  Yes,  sir. 

Q.  How  much  thicker?    A.  About  six  inches 
thicker. 

(,).  You  said  in  answer  to  a  quest  ion  put  to  you 
by  Mr.  Menken,  that  there  were  four  or  five  dif- 
ferent kinds  of  stone  work  in  this  house.  With 
reference  to  Plaintiff's  Exhibit  B  are  there  more 
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376     than  one  kind  of  stone  work  in  connection  with 
that  house?    A.  There  is  three  in  here. 

Q.  Where  are  the  three;  point  them  out?  A. 
One  is  the  front  retaining  wall,  that  is  one  kind 
of  stone  work,  we  call  it  ashlar,  but  not  quite  face 
work,  anyhow.  The  side  retaining  wall  is  in 
blocks. 

Q.  What  kind  of  blocks?   A.  Cement  blocks. 

Q.  You  do  not  call  cement  blocks  brick  work, 
do  you  ?  A.  I  would  not  call  it  brick. 

Q.  It  comes  under  the  work  and  would  be  a 
part  of  the  work  that  a  stone  mason  contractor 
would  be  expected  to  perform  ?   A.  Yes. 

Q.  And  this  rubble  stone  work  under  the  house, 
what  is  rubble  work?  A.  Rough  work,  founda- 
tion work. 

Q.  Ordinary  rough  stone  foundation  work  ?  A. 
Yes. 

(t>.  So  far  as  the  stones  are  concerned,  the  stone 
work  in  the  foundation  in  the  front  retaining  wall, 
one  is  rough,  and  the  other  is  ashlar  ?   A.  Yes. 

Q.  What  is  ashlar?  A.  You  dress  the  stone 
better,  better  than  the  foundation. 

Q.  You  mean  you  dress  the  front  of  it  better; 
you  do  that  a  little  better  than  you  do  in  the  cel- 
378     lar  walls?  A.  Yes. 

Q.  That  is  what  you  mean  by  different  kind  of 
stone  work  ?   A.  Yes. 

Q.  What  are  the  other  two  different  kinds  of 
stone  that  you  had  in  mind  when  you  answered 
the  question  that  I  have  referred  to,  and  said 
that  there  were  four  or  five  different  kinds?  A. 
There  is  three  in  here. 

Q.  One  is  ashlar,  one  is  cement  blocks  and  the 
other  is  the  ordinary  rough  stone  foundation 
work?    A.  Yes;  and  then  there  is  crazy  work. 
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Q.  That  is  the  fourth?   A.  Yes.  379 

Q.  What  is  the  fifth,  if  there  is  a  fifth.  You 
said  four  or  five,  maybe  you  only  really  meant 
four?    A.  The  fireplace  inside,  fire  work. 

Q.  Fire  work,  that  would  be  on  your  fire 
places?    A.  Yes. 

<t>.  This  crazy  work  that  you  spoke  of,  you  say 
that  is  on  very  few  houses.'    A.  Yes. 

Q.  How  many  on  University  Avenue?  A. 
Three  on  University  Avenue  and  two  on  Harri- 
son Avenue. 

Q.  .Just  where  is  the  crazy  work  in  the  retain- 
ing wall  in  front  of  the  houses?    A.  University  ^gQ 
Avenue  it  is  on  the  retaining  wall  on  two  houses. 

Q.  By  the  retaining  wall  you  refer  to  the  wall 
that  runs  out  in  front  of  the  house,  parallel  with 
the  sidewalk.'  A.  That  holds  the  steps  and 
stoops. 

Q.  You  say  that  crazy  work  that  you  have  re- 
ferred to  is  in  connection  with  the  retaining  walls 
of  the  two  houses  that  you  have  mentioned  on 
University  Avenue?    A.  Yes. 

Q.  These  retaining  walls  on  the  two  houses  on 
University  Avenue  are  made  of  stone,  aren't  they? 
A.  Yes. 

Q.  Ordinary  stone  that  you  pick  up  there  in  381 
the  lots?   A.  They  were  blasted. 

Q.  You  picked  them  up,  you  blasted  them  right 
out  of  the  lot  right  there?   A.  Yes. 

Q.  Is  there  any  difference  in  the  quality  of  the 
rock?  A.  Yes,  a  big  difference. 

Q.  Did  you  pick  out  a  better  quality  of  this 
rock  that  you  got  out  of  the  excavation  there  for 
the  crazy  work?   A.  Yes,  different  stones. 

Q.  In  building  the  houses  on  University  Ave- 
nue, you  used  the  stone  that  you  got  out  of  the 
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382  excavation,  didn't  you?  You  didn't  bring  in  any 
stone  from  outside?  A.  Used  the  stone  from  the 
excavation. 

(t).  You  made  your  excavations  and  got  your 
stone  out  and  put  your  stone  back  into  the  work  ? 
A.  Yes. 

Q.  All  the  stone  work  that  was  done  on  the 
Phelan  job,  you  got  the  stone  out  of  the  lots?  A. 
Yes,  on  the  same  job. 

Q.  You  took  the  stone  from  your  excavations 
and  put  it  into  your  foundations  and  your  retain- 
ing walls?    A.  Yes. 

Q.  Would  there  be  any  difference  in  the  quality 
of  the  stone  you  used  for  crazy  work  than  you 
used  for  ashlar  or  ordinary  foundation  work?  A. 
On  University  Avenue  there  is. 

Q.  There  was  a  difference  in  the  quality  of  the 
stone?    A.  Yes. 

Q.  In  the  same  excavation?   A.  Yes. 

Q.  What  was  the  difference?  A.  Those  houses 
on  University  Avenue  we  split  the  nigger  heads; 
we  plugged  and  feathered  them  to  get  what  we 
wanted. 

Q.  How  much  is  there  of  this  crazy  work  on  the 
University  Avenue  side?    A.  About  400  or  500 
384     square  feet. 

Q.  Altogether?   A.  Yes. 

Q.  How  long  did  it  take  to  construct  it  ?  A.  I 
can't  remember  that. 

Q.  Can  you  tell  us  how  much  of  that  work  a 
stone  mason  and  two-thirds  of  a  laborer  would 
do  in  a  day  on  University  Avenue?  A.  A  good 
mason  would  do  'JO  square  feet. 

Q.  Of  the  crazy  work  on  the  University  Ave- 
nue side?   A.  Yes. 

Q.  When  you  said  a  good  mason,  did  you  mean 
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and  two-thirds  of  a  laborer?  A.  It  would  take  385 
less,  one-third  of  a  laborer. 

Q.  On  the  University  Avenue  side  of  this  job, 
the  two  houses  that  you  referred  to  had  how  many 
square  feet  T  A.  About  400  square  feet. 

Q.  You  say  that  a  mason  and  one-third  of  a 
helper  would  make  how  much  a  day?  A.  About 
20  square  feet. 

<J.  Would  that  be  the  same  answer  as  to  the 
two  houses  on  Harrison  Avenue?  A.  You  would 
get  a  little  more  on  Harrison  Avenue. 

Q.  About  how  much  more  would  the  same  la- 
borer and  the  same  mason?  A.  About  one-half 
a  laborer  to  a  mason,  would  give  you  about  25  to 
30  cubic  feet. 

Q.  Did  you  mean  to  say  cubic  feet  when  you 
said  400?    A.  Square  feet. 

By  the  Referee. 

Q.  When  you  took  this  stone  out  of  the  lots,  did 
you  have  to  dress  it  before  putting  it  into  the 
wall?   A.  It  is  most  all  rock  there. 

Q.  It  had  to  be  cut  and  dressed,  didn't  it,  be- 
fore you  could  put  it  into  the  wall?  A.  Yes. 

By  Mr.  Bradbury. 

Q.  I  show  you  Plaintiff's  Exhibit  B,  and  ask 
you  if  you  can  point  out  there  the  cheek  of  the 
stoop;  is  there  such  a  thing  in  that  exhibit?  A. 
There  is  rough  stone  work  under  the  cheeks  cov- 
ered with  stucco;  that  is  on  the  cheeks. 

Q,  These  two  side  lines  here  in  Plaintiff's  Ex- 
hibit B  on  each  side  of  the  steps  going  up  on  the 
porch,  you  call  what?    A  Cheeks. 

Q.  Are  they  in  any  of  these  houses  constructed 
of  stone?    A.  Some  of  them,  yes. 

Q.  How  many?   A.  1  can't  remember. 
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Q.  Only  a  few?  A.  Yes,  very  few. 

Q.  In  Plaintiff's  Exhibit  B,  the  cheeks  are  made 
of  cement,  are  they?  A.  Built  with  stone  and 
covered  with  cement. 

Q.  And  in  Plaintiff's  Exhibit  C  the  stoop  cheeks 
are  concrete  blocks?  A.  Yes. 

Q.  Was  the  crazy  work  that  you  refer  to  on 
any  of  these  houses  provided  for  in  the  plans? 
A.  No,  sir. 

By  the  Referee. 

Q.  Is  the  crazy  work  cheaper  than  the  other 
kind  of  work?  A.  It  is  dearer,  you  have  to  pre- 
pare the  stones. 

By  Mr.  Bradbury. 

Q.  How  did  you  happen  to  do  this  crazy  stone 
work,  did  you  suggest  that  also  to  Mr.  Phelan?  A. 
I  did. 

Q.  Was  this  concrete  work,  concrete  block  work 
in  the  front  retaining  walls  in  Plaintiff's  Exhibit 
C,  was  that  indicated  on  the  plans?  A.  No,  sir. 

By  the  Referee. 

Q.  Is  there  a  retaining  wall  in  front  of  the 
houses  on  Harrison  Avenue  and  everv  house  on 
University  Avenue?  A.  Not  on  Harrison  Ave- 
nue. 

Q.  Is  there  a  retaining  wall  in  front  of  every 
house  on  University  Avenue?   A.  Yes. 

Q.  And  Harrison  Avenue?  A.  Every  house 
but  two. 

By  Mr.  Bradbury. 

Q.  How  many  houses  have  you  done  stone  work 
on  in  University  Avenue  ?  A.  Eight. 
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Q.  And  how  many  houses  have  you  done  stone 
work  on  in  Harrison  Avenue?  A.  I  don't  remem- 
ber now;  it  must  he  about  thirty-two. 

Q.  Up  to  this  time?    A.  Up  to  this  time. 

Q.  When  you  said  that  you  figured  about  4,500 
feet  for  each  house,  steps,  stoops,  retaining  walls, 
garage  and  all,  did  you  include  the  retaining  wall 
in  the  rear  that  protects  the  property  from  the 
viaduct?   A.  No,  sir. 

Q.  You  did  not  ?    A.  No. 

Q.  And  that  answer  where  you  said  about  4,500 
feet,  for  each  house,  steps,  stoops,  retaining  walls 
and  garage,  is  that  cubic  feet?  A.  Yes,  cubic 
feet. 

Q.  How  many  houses  have  you  built  since  you 
testified  before  the  Referee  in  this  matter  on 
June  10th,  on  the  Phelan  job?  A.  I  don't  remem- 
ber whether  it  is  four  or  six. 

Q.  You  have  either  built  four  or  six?    A.  Yes. 

Q.  And  would  the  number  of  cubic  feet,  name- 
ly, about  4500  in  each  house,  steps,  stoops,  re- 
taining walls,  garage  and  all,  apply  to  those  four 
or  six  houses?    A.  Yes. 

Q.  And  is  that  the  best  answer  you  can  give 
to-day  that  you  have  either  built  four  or  six  since 
you  testified  here  last?    A.  Yes,  sir. 

Q.  Do  you  recollect  how  many  houses  you  had 
worked  on  and  finished  up  to  the  time  that  you 
testified  here  the  last  time?    A.  No,  sir. 

Q.  Did  you  do  any  work  to  complete  the  houses 
which  the  Brescia  Construction  Company  had 
been  working  on?    A.  I  did. 

Q.  What  was  the  character  of  that  work?  A. 
Mostly  pointing  up. 

Q.  And  how  many  houses  were  there  that  the 
plaintiff  had  been  working  on?    A.  Four. 
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394  Q.  And  how  many  houses  have  you  done  the 
stone  work  on  in  that  connection?  A.  I  done 
eight  on  University  Avenue;  I  don't  remember 
exactly  on  Harrison  Avenue,  although  1  done 
them  all. 

Q.  You  have  done  them  all?    A.  Yes. 

Q.  And  the  measurements  that  your  attention 
has  been  called  to  apply  to  all  the  houses?  A. 
Yes. 

Re-cross  examination  by  Mr.  Menken. 

Q.  Have  you  produced  the  books  which  you 
stated  that  you  would  produce  at  the  last  hear- 

395  ing?    A.  I  couldn't  place  it;  I  didn't  find  it. 

Q.  Have  you  since  the  last  hearing  made  any 
measurements  of  the  work  that  you  did  up  there  ? 
A.  Up  to  date? 

Q.  Have  you  made  any  measurements  to  ascer- 
tain the  number  of  cubic  feet  of  stone  work  you 
did  of  the  various  kinds?    A.  Yes. 

Q.  When  did  you  make  those  measurements? 
A.  This  was  done — 1  was  called  again  to  testify 
again  down  here. 

Q.  Where  are  those  measurements  you  made? 
A.  Me  and  Mr.  Phclan's  brother  went  over  the 

396  measurements. 

Q.  Where  are  those  measurements?  A.  I  ain't 
got  them. 

Q.  Where  are  they?  A.  I  never  had  them  in 
the  book. 

Q.  Who  made  a  record  of  them?  A.  We  ain't 
got  any  records  of  it. 

Q.  When  was  this  that  you  made  these  measure- 
ments? A.  Before  I  was  called  as  a  witness  the 
last  time. 

Q.  About  when,  June,  1921?  A.  About  then; 
before  then. 
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Q.  Did  you  go  around  with  a  tape  measure?  397 

A.  Yes. 

Q.  Did  you  make  any  records  then  of  the  re- 
sult of  these  measurements?   Yes  or  no? 

By  the  Referee. 

Q.  Did  you  write  down  anything  at  the  time? 
A.  No,  sir. 

By  Mr.  Menken. 

Q.  How  many  houses  did  you  measure  up  at 
that  time?   A.  About  three  or  four. 

Q.  And  you  wrote  down  nothing?    A.  No,  sir. 

Q.  And  each  house  or  a  great  many  of  the 
houses  have  a  different  quantity  of  stone  work  in 
them?    A.  No,  each  different. 

Q.  There  is  a  difference,  isn't  there?    A.  Yes. 

Q.  And  that  difference  varies  100,  200  or  300 
cubic  feet? 

Mr.  Bradbury:    He  said  there  was  not 
much  difference  in  any  of  the  houses. 

Q.  Is  it  possible  to  measure  il  accurately  or 
positively?    A.  You  can't  measure  it  at  all. 

Q.  What  do  you  say  is  the  reason  you  can't 
get  it  accurately?    A.  You  can't  go  to  the  bottom  399 
of  the  walls. 

Q.  Because  they  are  below  the  surface?  A. 
Yes. 

Q.  Don't  you  know  how  far  below  the  surface 
they  go?  A.  No,  you  have  got  to  get  a  solid 
bottom. 

By  the  Referee. 

Q.  You  would  not  go  down  10  feet  below  the 
cellar  floor,  would  you?  A.  Some  places  are  soft 
ground  and  you  have  to  go  deeper. 
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400  By  Mr,  Bradbury. 

Q.  It  is  on  that  account  whore  there  may  be  a 
variation  below  the  surface,  that  is  the  only 
places  where  you  are  at  all  guessing,  is  itf 

Mr.  Menken:    1  object  to  that  as  purely 
speculative  and  hypothetical. 

(Whereupon  at  4:40  P.  M.  an  adjourn- 
ment was  taken  to  meet  on  Thursday,  De- 
cember 1,  1921,  at  2:30  o'clock  P.  M.) 

Next  exhibit,  Plaintiff's  Exhibit  D. 

401   

2  Rector  Street,  New  York, 

December  1,  1921,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mb.  Bradbury  and  Mr. 
Menken. 


After  waiting  until  3:30  o'clock,  and  no  wit- 
nesses appearing,  an  adjournment  was  taken  to 
meet  on  Tuesday,  December  C,  1921,  at  2 :30  o'clock 
402     P.  M. 

2  Rector  Street,  New  York, 

December  6, 1921,  2.30  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mr. 
'  Menken. 
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Domikick  Cafakelli,  resumed  the  stand  and  403 
further  testified  as  follows: 

By  Mr.  Bradbury. 

(t>.  Mr.  Cafarelli,  I  want  to  direct  your  atten- 
tion to  the  foundations  of  the  houses  on  Harrison 
Avenue,  and  ask  von  if  vou  can  sav  that  the  foun- 

7  WW  * 

dations  in  those  houses  were  below  the  cellar 
floor,  part  of  the  foundations,  three  feet  deep; 
that  is,  it  was  at  least  three  feet  below  the  cellar 
floor?  A.  Some  places  it  is;  some  places  it  went 
that  much  concrete  to  the  bottom  of  the  dirt.  If  it 
was  solid,  it  did  not  go  so  deep. 

<L>.  Is  there  any  house  on  Harrison  Avenue 
where  the  wall  below  the  cellar  floor  extended 
on  an  average  of  three  feet  below  the  cellar  floor  ? 


404 


Mr.  Menken:  1  object  to  this  line  of  exami- 
nation; it  is  speculative,  concerning  a  sub- 
ject which  can  be  made  certain;  I  do  not 
think  that  we  should  have  any  opinion  evi- 
dence or  guessing  about  the  matters  which 
are  facts. 

The  Referee:  I  think  the  question  is  ob- 
jectionable in  calling  for  an  average.  Objec- 
tion sustained. 

Mr.  Bradbury:    Exception.  405 

Q.  You  laid  all  these  walls?    A.  I  did. 

Q.  Can  you  say  how  far  below  the  cellar  floor — 
at  least  how  far  below  the  cellar  floor  the  walls 
extended  in  the  houses  on  Harrison  Avenue?  A. 
According  to  the  Building  Department  we  had  to 
go  four  feet  below  the  floor  on  the  outside;  lots 
of  places  we  went  more  than  three  feet  below  the 
floor. 

Mr.  Menken:   Objected  to  as  irresponsive. 
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406  The  Referee:    The  objection  is  sustained. 

Mr.  Bradbury:  Exception. 

Q.  (Previous  question  repeated.)  Can  you  an- 
swer that?  A.  In  some  places  we  just  had  re- 
moved enough  to  start  our  walls ;  some  places  we 
were  only  down  three  to  four  feet  below  that. 

By  the  Referee. 

Q.  You  say  in  some  places  it  did  not  go  down 
at  all  below  the  cellar  floor?  A.  Because  it  was 
rock,  therefore,  we  did  not  go  any  deeper. 

By  Mr.  Bradbury. 

407 

Q.  In  arriving  at  your  estimate  of  4,500  feet  of 
stone  mason  work  in  each  house,  how  did  you  cal- 
culate the  stone  work  below  the  cellar  floor?  A. 
We  did  not  take  any  measurements  from  the  cel- 
lar floor;  we  took  the  measurements  from  the  out- 
side; we  had  to  go  so  many  feet  below  the  front 
line;  that  is,  if  it  was  dirt;  and  it  averaged  all 
about  three  feet  all  around. 

Q.  Three  feet  all  around  the  cellar  wall?  A. 
Yes. 

Mr.  Menken :  T  move  to  strike  out  the  an- 
swer  as  irresponsive,  it  is  a  conclusion  of  the 
witness  and  not  an  answer  as  to  the  number 
of  feet. 

The  Referee:  I  do  not  think  it  is  compe- 
tent for  him  to  say  "on  an  average." 

Q.  In  measuring  up  these  houses,  did  you  have 
any  recollection  as  to  the  depth — have  you  any 
present  recollection  as  to  the  depth?    A.  No. 

Q.  You  say  you  measured  it  from  the  outside? 
A.  Yes,  sir. 
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Q.  How  could  you  measure  that  which  is  below  409 
the  ground  from  the  outside?   A.  Before  the  con- 
crete on  the  outside  was  put  in  we  measured  the 
walls. 

Q.  And  you  took  those  measurements  in  mak- 
ing your  calculation  of  4,500  feet?   A.  Yes,  sir. 

Whole  did  you  have  those  measurements, 
amongst  your  records.'  A.  No,  Mr.  Phelan's 
brother  and  I  took  a  piece  of  paper,  and  1  was 
making  that  up,  and  he  was  making  up  the 
amounts,  and  we  came  to  an  agreement  about 
4,500  feel  lor  each  house  would  be  about  right. 

Did  you  measure  it  from  the  floors?  A. 
From  the  house  itself. 

(,).  You  went  to  the  house  yourself?    A.  Yes, 
sir. 

What  I  am  getting  at  is  that  part  of  the 
work  under  the  ground  below  the  surface,  how 
you  could  measure  that  if  you  measured  from 
the  outside;  how  did  you  know  the  depth  below 
the  ground  at  the  time  you  and  Mr.  Phelan's 
hrothur  were  measuring  up  this  work?  A.  After 
we  knew  we  were  going  to  put  in  the  concrete; 
but  before  that  happened,  we  started  to  measure 
ui)  the  walls. 

Q.  At  the  time  you  were  measuring,  it  had  not  411 
been  closed  up  on  the  outside?   A.  No,  sir. 

Q.  And  the  houses  that  you  measured  were 
necessarily  the  same  as  all  the  other  houses! 

Mr.  Menken:    1  object  to  that  question. 
The  Referee:    The  objection  is  sustained. 
Mr.  Bradbury:  Exception. 

Q.  You  measured  up  five  houses,  as  I  under- 
stand itt    A.  Yes,  sir. 

Q.  Ami  those  live  houses  represented  all  the 
other  houses? 
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Mr.  Menken:   I  object  to  that. 
Same  ruling  and  exception. 

Q.  I  show  you  Plaintiff's  Exhibit  13,  which  is 
one  of  the  Phelan  houses,  and  ask  you  if  there 
are  any  other  houses  that  are  just  the  same  as 
that  house,  as  far  as  stone  mason  work  is  con- 
cerned?   A.  Yes. 

Q.  How  many.'  A.  Must  be  about  eight,  I  am 
not  sure. 

(,}.  At  this  time  you  have  about  eight  ?  A.  Yes, 
sir. 

Q.  But  at  another  time  you  can  look  it  up  and 
be  absolutely  certain;  can  you  not?   A.  Yes,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  C,  and  ask 
you  if  there  are  houses  on  the  Phelan  job  just 
the  same  as  that  so  far  as  the  stone  mason  work 
is  concerned/  A.  Six  of  these;  the  outside  it  is 
a  little  different. 

g.  In  what  respect?  A.  There  is  a  difference 
on  the  front  retaining  wall. 

Q.  But  no  difference  in  the  foundation?  A 
No. 

Q.  In  either  Exhibit  C  and  B  ?  A.  No,  sir. 

Q.  And  the  difference  in  the  six  houses  that 
you  say  are  like  the  houses  shown  in  Plaintiff's 
Exhibit  C,  is  confined  to  the  front  retaining  wall? 
A.  Yes,  sir. 

Q.  Having  in  mind  what  I  am  trying  to  bring 
out,  can  you  refer  to  any  other  of  the  live  models 
by  describing  them,  and  then  tell  us  how  many 
houses  there  are  like  it,  so  far  as  the  foundation 
is  concerned ! 

Mr.  Menken:  Objected  to  as  calling  from 
the  witness  some  facts  not  produced  before 
this  Court. 
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Q.  Relative  to  the  crazy  work:  How  many  sides 
are  there  to  a  stone  that  is  used  in  crazy  work? 
A.  Von  mean  corners? 

Q.  Yes.  A.  There  is  no  such  a  thing  in  crazy 
work,  so  many  sides  or  so  many  corners;  you  (it 
the  stone  as  you  want  it.  You  are  talking  about 
mosaic  work,  maybe;  crazy  work  you  lit  the  stone 
as  best  you  can  with  the  other  work  in  the  wall. 

Q.  Why  do  they  call  it  crazy  work?  A.  You 
can  do  as  you  please,  tit  them  any  way  you  want 
to,  up  or  down. 

Q.  On  the  walls  or  any  way?   A.  Yes. 

<L>.  That  is  what  you  call  crazy  work.'    A.  Yes. 
That  character  of  work  is  only  on  the  Uni- 
versity Avenue  houses.'    A.  We  have  got  some  in 
the  Harrison  Avenue  houses. 

Q.  Do  you  know  whereabouts  on  Harrison  Ave- 
nue, on  the  Harrison  Avenue  houses!  A.  Yes, 
on  this  here  house  (indicating). 

Q.  Is  there  crazy  work  on  the  picture  you  have 
got  in  your  hand,  Plaintiff's  Exhibit  C,  will  yon 
point  it  out  to  the  Referee?  A.  (Witness  points 
out  to  the  Referee  on  Exhibit  C.) 

Q.  You  have  pointed  out  the  front  foundation 
wall?  A.  YTes,  sir. 

Q.  Y'ou  say  that  wall  is  all  crazy  work?  A. 
Yes. 

Q.  That  is  what  you  have  referred  to  in  your 
testimony  here  at  the  las)  session  or  next  to  the 
last  session  as  crazy  work?    A.  Yes,  sir. 

Q.  Just  as  you  have  pointed  out  in  Plaintiff's 
Exhibit  1),  the  front  foundation  wall?  A.  Not  as 
good  as  University  Avenue  crazy  work. 

Q.  Have  the  stones  in  the  front  foundation  wall 
you  have  referred  to  as  crazy  work,  have  they 
been  laid  in  an  irregular  way,  or  has  it  been 
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418     pointed  up  in  an  irregular  way?    A.  Dressed  ir- 
regular and  pointed  up  irregular. 

Q.  Isn't  it  true  that  so  far  as  the  lay  of  the 
stones  is  concerned,  that  is,  the  stone  work  is 
concerned  in  this  particular  wall,  it  is  precisely 
the  same  as  on  the  side  of  the  houses?  A.  No, 
sir. 

Q.  Those  red  lines,  that  is  what  you  call  point- 
ing up  stone?    A.  Yes,  sir. 

Q.  These  red  lines  have  been  put  on  there  in  an 
irregular  way?   A.  Yes,  sir. 

Q.  Do  the  lines  follow  the  stones,  or  do  you  just 
lay  the  linos,  just  let  the  lines  go  wherever  you 
chose,  in  order  to  make  it  irregular?  A.  Sup- 
posed to  follow  the  lines  of  the  stones. 

Q.  If  they  follow  the  lines — they  have  followed 
the  lines  of  the  stones  in  this  instance  /  A.  Most 
of  the  time. 

Q.  The  lines  follow  the  irregularities?  A.  Yes. 

Q.  That  is  the  extent  of  the  craziness  of  the 
thing?  A.  No,  sir;  I  build  the  stone  wall  and 
then  the  lines  follow  the  joint. 

Q.  By  following  the  joint,  you  follow  the  irreg- 
ularity, don't  you?    A.  Yes. 

Q.  Whatever  is  irregular  about  it,  go  around 
420  i»  that  fashion,  that  is  all  the  difference,  the  crazi- 
ness?  A.  Yes. 

Q.  The  red  lines  follow  those  irregular  lines 
of  the  stone?   A.  Yes. 

Q.  You  say  that  in  Plaintiff's  Exhibit  C  the 
crazy  work  is  not  well  done?  A.  Not  as  good  as 
the  University  Avenue  job. 

Q.  You  also  say  it  was  camouflaged;  in  what 
respect  was  it  camouflaged?  A.  I  just  joked  with 
the  counsel  (meaning  Mr.  Menken). 

Q.  Seriously  speaking,  there  is  no  camoufla^ 
there?   A.  No,  sir. 
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Q.  In  what  respect  isn't  it  as  well  done  as  on  421 
University  Avenue?  A.  On  University  Avenue, 
I  had  the  nigger  head  stones;  it  is  better  to  use 
them  stones  for  this  kind  of  work;  on  Harrison 
]  had  this  rock  quarry  stone;  you  can't  make  as 
good  a  job  with  that. 

IS  ii  the  Referee. 

Q.  Is  that  because  it  splits  lengthwise  in  long 
slivers  instead  of  round?    A.  Yes. 

By  Mr.  Bradbury. 

Q.  I  Tow  many  houses  are  there  on  Harrison 
Avenue  that  have  any  crazy  work?  A.  Just  these  422 
two. 

(c).  Shown  in  this  picture,  Plaintiff's  Exhibit  C? 
A.  Yes,  sir. 

Q.  On  that  front  cellar  wall  is  the  only  place 
on  Harrison  Avenue  that  there  is  any  crazy  work  ? 
A.  Yes,  sir. 

Q.  You  mean  this  same  type  of  house?  A.  Yes. 

(,>.  On  University  Avenue  there  are  only  two 
houses  that  have  any  crazy  work?  A.  Two 
houses;  that  is  just  the  front  retaining  wall. 

(,).  On  University  Avenue  what  crazy  work 
there  is,  is  in  the  front  retaining  wall  of  the  two  423 
houses?   A.  Yes,  sir. 

Q.  Are  they  semi-detached  houses  like  this  (in- 
dicating)? A.  Yes,  and  I  got  a  house  something 
liko  Harrison  Avenue  on  University  Avenue;  also 
some  crazy  work  is  on  Harrison  Avenue. 

q.  On  the  front  foundation  wall?   A.  Yes,  sir. 

Q.  Similar  to  the  one  you  see  in  Plaintiff's  Ex- 
hibit C?   A.  Yes. 
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424  By  the  Referee. 

Q.  If  you  make  a  wall  of  rectangular  stone  or 
brick,  that  would  not  be  crazy  work,  would  it  ?  A. 

Q.  If  you  make  a  wall  of  broken  stone,  round, 
square,  would  that  be  crazy  work  ?  A.  Yes ;  you 
can  use  the  flat  stones  if  you  put  them  on  the 
edge,  set  them  on  the  edge,  cut  a  pioce  off  this 
way  (indicating). 

Q.  In  other  words,  the  peculiar  feature  of  the 
crazy  work  is  the  irregular  character  of  the  lines 
between  the  stones;  is  that  it?  A.  Yes,  sir. 

425  By  Mr.  Bradbury. 

Q.  None  of  the  balance  of  the  houses  there  on 
University  Avenue  or  Harrison  Avenue  showed 
or  required  or  called  for  crazy  work?   A.  No. 

By  the  Referee. 

Q.  Is  crazy  work  more  or  less  expensive  than 
the  other  kind  ?  A.  If  you  want  to  do  it  right,  it 
is  more  expensive  than  the  other. 

By  Mr.  Bradbury. 

Q.  Was  it  more  expensive  in  these  cases,  did 

426  the  additional  expense  mean  anything,  did  it 
amount  to  anything?   A.  In  addition  to  what? 

Q.  In  addition  to  what  the  expense  had  been, 
if  you  had  built,  for  instance,  the  front  founda- 
tion wall  in  Plaintiff's  Exhibit  C,  the  same  as 
the  side  ?    A.  A  big  difference. 

Q.  In  all  cases?   A.  Yes,  sir. 

By  the  Referee. 

Q.  Could  the  mason  in  an  eight-hour  day  lay 
more  or  less  of  the  crazy  work  than  of  the  other 
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kind,  whether  it  took  longer  to  build  that  kind  427 
of  a  wall?  A.  It  takes,  longer  to  build. 

By  Mr.  Bradbury. 

(t).  Mr.  Cafarelli,  on  the  side  foundation  wall 
of  Plaintiff's  Exhibit  C,  that  is  just  rough  rub- 
ble?   A.  Hough  rubble  work,  yes. 

Q.  In  the  front  wall  is  rough  nibble  also,  is 
it  not  ?    A.  That  is  what.  I  call  the  crazy  work. 

Q.  The  only  difference  between  rough  rubble 
and  crazy  work  is  that  the  stones  are  laid  with 
irregularity?    A.  Yes,  sir. 

Q.  You  say  that  the  cost  of  laying  the  stones 
in  that  irregular  way,  which  you  call  crazy  work, 
is  more  than  laying  the  rough  rubble?  A.  Yes, 
sir. 

Q.  You  said  a  good  deal  more?    A.  Yes,  sir. 

Q.  How  much  more  would  it  cost  you  to  lay 
those  same  front  foundation  walls  in  the  rough 
nibble?    A.  I  should  judge  three  times  as  much. 

Q.  It  would  take  about  three  times  longer?  A. 
Yes,  sir. 

Q.  Rough  rubble  as  compared  with  what?  A. 
Crazy  work. 

Q.  1  understood  you  to  say  this,  that  the  differ- 
ence in  the  price  between  rough  rubble  work  and  429 
the  crazy  work  as  much  as  you  have  pointed  out 
in  Plaintiff's  Exhibit  C,  is  that  the  crazy  work 
would  cost  about  three  times  as  much  as  the 
rubble,  the  rough  rubble?   A.  Yes. 

Q.  And  you  say  that  it  would  take  three  times 
as  long  to  build  that  same  wall  crazy  work,  than 
it  would  if  you  Avere  to  build  it  rough  rubble? 
A.  Yes,  sir. 
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430  By  the  Referee. 

Q.  How  much  more  expensive  is  rough  rubble 
than  the  solid  wall  per  cubic  foot?  A.  What  do 
you  mean,  solid  wall? 

(<>.  Referring  to  Plaintiff's  Exhibit  C,  you  said 
that  this  was  crazy  work,  didn't  you,  the  other 
front  foundation  wall?    A.  Yes,  sir. 

Q.  You  said  crazy  work,  because — that  crazy 
work  cost  about  three  times  as  much  as  rubble 
work?    A.  Yes. 

Q.  How  much  more  or  less  does  rough  rubble 
cost  than  the  cellar  wall  ?   Is  this  part  of  the  cel- 

431  lar  wall?    A.  Yes. 

By  Mr.  B  rati  bury. 

Q.  The  cellar  walls  excepting  in  this  one  in- 
stance on  Harrison  Avenue  are  all  rough  rubble? 
A.  Yes,  sir. 

Q.  That  is  the  foundation  work;  did  I  under- 
stand von  to  sav  that  the  foundation  work  below 

W  ft 

the  grade,  below  the  surface,  had  been  pointed 
up  ?    A.  No,  I  did  not  say  that. 

Q.  You  only  pointed  up  above  the  ground?  A. 
Above  the  grade,  yes. 
'  Q.  Where  you  are  going  to-  put  in  a  concrete 

driveway,  for  instance,  you  let  the  work  or  most 
of  it  remain  unpointed,  to  be  pointed  up  later,  un- 
til you  see  just  where  the  concrete  is  coming,  and 
then  you  point  it  up  from  there?  A.  We  never 
point  up  the  walls  below  the  grade;  if  we  have  got 
the  room,  we  close  the  holes  that  remain;  that  is 
all. 

Q.  If  you  have  the  room  you  close  up  the  holes 
that  remain?    A.  Yes. 

Q.  That  is  as  much  as  you  do  on  the  dirt  side  ? 
A.  Yes. 
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By  the  Referee.  433 

Q.  Pointing  up  above  the  grade  is  just  for  ap- 
pearance sake,  isn't  it?    A.  Yes. 

The  Referee :  Do  vou  claim  that  the  build- 
ing  of  these  retaining  walls  in  front,  was 
part  of  the  contract  made  between  your  client 
and  Phelanf 

Mr.  Bradbury:  Yes,  because  he  was  to 
have  the  mason  work. 

The  Referee:  And  the  retaining  wall  in 
the  rear  also? 

Mr.  Bradbury:    Yes,  sir.  ^ 

By  Mr.  Bradbury. 

Q.  You  have  been  working  there  by  the  day, 
haven't  you,  or  by  the  job?  A.  I  started  by  the 
day. 

Q.  And  then  later  you  changed  to  per  house? 
A.  Yes. 

Q.  What  was  your  work  there  on  the  Phelan  job 
as  long  as  you  have  been  on  it?  A.  I  took  the 
job  and  used  my  own  foremen  on  the  job. 

Q.  What  is  your  business?    A.  Stone  mason. 

Q.  What  was  the  character  of  your  work  on 
the  Phelan  job?    A.  In  the  beginning  I  went  as  435 
a  foreman. 

Q.  What  kind  of  work  did  you  do  there?  A. 
Stone  mason  work. 

Q.  You  say  that  when  you  first  went  to  work 
on  the  Phelan  job  you  worked  there  by  the  day? 
A.  Yes,  sir. 

Q.  Later  you  worked  per  contract?    A.  Yes. 

Q.  Was  that  so  much  a  house?  A.  No,  sir;  so 
much  per  cubic  foot. 

Q.  When  did  you  change  from  working  there 
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436  by  (ho  day  to  working;  by  so  much  per  cubic  foot? 
A.  Just  only  week's  work. 

Q.  Are  you  a  member  of  the  defendant  in  this 
action,  the  Stone  Masons'  Union,  Local  No.  74? 
A.  Yes,  sir. 

Q.  And  all  the  time  you  have  been  here  testi- 
fying, Mr.  Mazzola  has  been  present,  has  he  not? 
A.  Yes. 

Q.  You  have  seen  all  that  time  he  has  been 
watching  you  while  you  have  been  testifying, 
haven't  you? 

Mr.  Menken:    I  object  to  that  question. 

437  The  Referee:    The  objection  is  sustained 
and  you  may  have  an  exception. 

Q.  What  office  does  Mr.  Mazzola  hold  in  this 
Stone  Masons'  Union,  Local  No.  74,  that  you  are 
a  member  of?    A.  President  and  delegate. 

Q.  Are  you  familiar  with  the  rules  of  this 
union?   A.  No,  sir. 

Q.  Is  it  a  rule  of  this  union  that  a  stone  mason 
is  to  lay  only  75  cubic  feet  of  stone  mason  work 
per  day? 

Mr.  Menken:    That  is  objected  to. 

The  Referee:    The  objection  is  sustained 

438  on  the  ground  that  it  is  not  the  best  evidence, 
dence. 

Mr.  Bradbury:  Exception. 

Q.  Do  you  employ  your  own  men  there  in  do- 
ing this  work  now?   A.  Yes,  sir. 

Q.  And  have  ever  since  the  first  week?  A. 
From  the  first  week,  yes. 

Q.  Ever  since  your  first  week  there  as  an  em- 
ployee?   A.  Yes,  sir. 
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Q.  Have  you  the  same  stone  masons  with  you  439 
now  as  you  had  with  yon  in  the  beginning?  A. 
No,  sir. 

Q.  The  stone  masons  on  this  Phelan  job  as  long 
as  you  have  been  on  the  job  as  a  contractor,  have 
they  been  members  of  the  defendant  in  this  case, 
the  Stone  Masons'  Union,  Local  Xo.  74?  A.  Yes, 
sir. 

Q.  Are  they  all  members  of  this  union?  A.  Yes, 
sir. 

Q.  Were  the  men  members  of  the  union  that 
were  working  there  prior  to  the  time  or  during  the 
first  week  that  you  were  on  the  job? 

Mr.  Menken:  Objected  to  as  wholly  im- 
material and  not  pertinent  to  the  inquiry  be- 
fore the  Referee. 

The  Referee:  It  is  immaterial  to  the  is- 
sues before  me  to  be  tried.  Objection  sus- 
tained. 

Mr.  Bradbury:  Exception* 

Q.  I  understand  you  to  say  that  the  masons 
that  were  working  there  on  the  Phelan  job  dur- 
ing the  first  week  that  you  were  on  the  Phelan 
job,  were  not  the  same  persons  that  afterwards 
worked  for  you  as  contractor?  441 

Mr.  Menken :  Objected  to  as  wholly  im- 
material and  irrelevant. 

The  Referee:    The  objection  is  overruled. 
Mr.  Menken :  Exception. 

A.  They  are  not  the  same  masons. 

Q.  And  have  not  been  since  you  have  been 
there  as  contractor;  is  that  what  you  mean?  A. 
They  are  not  the  same  masons  I  had  the  first 
week;  I  changed  them  pretty  often;  not  very 
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442  often;  I  had  a  couple  working  for  me  a  long 
time,  they  are  not  the  first  masons. 

Re-cross  examination  by  Mr.  Menken. 

Q.  You  say  after  you  were  there  on  this  job 
one  week  as  foreman  for  Mr.  Phelan,  you  made 
an  agreement  with  Mm  to  do  that  work  as  per 
contract;  is  that  right?    A.  Yes,  sir. 

Q.  What  price  did  you  and  Mr.  Phelan  agree 
upon  for  the  rough  foundation  work? 

Mr.  Bradbury:     I  object  to  that,  your 
Honor. 

443  Objection  sustained.  Exception. 

Q.  You  stated  that  contract  was  not  in  writ- 
ing, didn't  you!   A.  Yes,  sir. 

Q.  In  addition  to  the  element  of  cost  of  erect- 
ing the  stone  wall  that  you  have  testified  to,  there 
is  also  the  cost  of  pointing  it  up;  is  that  right  I 

Mr.  Bradbury:    Objected  to;  that  is  not 
the  testimony. 

(Question  withdrawn.) 

Q.  Tn  figuring  the  cost  of  the  stone  work,  did 
you  not  take  into  consideration  the  cost  of  car- 

444  rying  workmen's  compensation? 

Mr.  Bradbury:  Objected  to  as  immaterial. 
Objection  overruled.  Exception. 

A.  Yes. 

Q.  And  do  you  know  what  rate  was  fixed  by 
the  State  of  New  York  for  workmen's  compensa- 
tion  or  was  fixed  at  that  time  for  stone  masons' 
and  laborers? 

Mr.  Bradbury:    Objected  to  as  incompe 
tent  and  not  the  best  evidence. 
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The  Referee:  Objection  overruled.  445 
Mr.  Bradbury:  Exception. 

A.  No,  sir. 

Q.  You  were  laying  cement  blocks;  the  rate 
for  laying  cement  blocks  is  so  much  per  block; 
is  it  not?  A.  Yes,  sir. 

Mr.  Bradbury:  I  object  to  that;  what- 
ever may  be  the  custom  is  not  binding  upon 
us. 

The  Referee:    The  objection  is  overruled. 
Mr.  Bradbury:  Exception. 

Q.  Is  the  work  of  laying  cement  blocks,  the  446 
same  as  building  cubic  feet  of  masonry  or  stone; 
is  that  the  same?   A.  No,  sir. 

(,).  Does  it  cost  more  or  less  measuring  it  up 
by  the  cubic  feet  to  lay  concrete  blocks  than  by 
laying  it  per  block?    A.  It  costs  less. 

Q.  Wh  ch  costs  less?    A.  The  blocks. 

Q.  Per  cubic  feet?   A.  Yes. 

Q.  The  blocks,  shown  here,  were  those  laid  in 
the  retaining  walls  and  stoops?  A.  Some  of  them. 

Q.  I  mean  used  in  constructing  the  retaining 
walls  and  stoops?    A.  Yes. 

Q.  When  you  got  there  on  University  Avenue, 
did  you  see  the  plans  of  the  houses  on  University 
Avenue?    A.  I  did. 

Q.  Did  you  see  any  plans  on  Harrison  Avenue 
when  you  got  there  on  the  job  first?  A.  No, 
sir. 

Q.  How  long  after  you  got  to  the  job  did  you 
first  see  any  plans  of  any  house  on  Harrison 
Avenue?  A.  I  should  judge  about  three  months 
and  a  half  later. 

O.  The  plans  of  how  many  houses  on  Harrison 
Avenue  did  vou  then  see?    A.  One  set. 
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448        Q.  One  double  house?   A.  Yes. 

Q.  Near  what  sheet  was  that?  A.  Morton 
Place. 

Q.  And  that  was  the  first  double  house  that  was 
built,  northerly  from  Morton  Place?    A.  Yes. 

Q.  And  do  I  understand  you  to  say  that  you 
had  not  only  the  foundation  work  but  also  the 
excavation  work!    A.  Yes. 

Q.  When  was  it  that  you  started  to  excavate, 
do  you  remember  about  when  it  was  you  started 
to  excavate  in  connection  with  this  first  double 
house  on  Harrison  Avenue?  A.  I  think  it  was 
about  the  middle  of  February,  1920. 

Q.  How  long  after  you  saw  this  plan  for  the 
double  house  on  Harrison  Avenue  did  you  see 
the  plans  for  the  next  double  house  on  Harrison 
Avenue?    A.  About  a  week  later,  I  guess. 

Q.  How  long  after  that  did  you  see  the  plan 
for  the  other  double  house? 

Mr.  Bradbury:    I  object  to  this. 
The  Referee:    The  objootion  is  overruled 
and  you  may  have  an  exception. 

■ 

A.  I  don't  remember  now. 

Q.  About  how  long;  have  you  any  recollection 
450  of  it?  A.  No;  it  was  the  winter  time  and  we 
did  not  do  much  more,  maybe  a  week  or  a  month; 
I  don't  know. 

Q.  Are  there  any  houses  on  Harrison  Avenue 
that  are  built  with  garages  in  the  front?  A. 
Yes. 

Q.  How  many?  A.  Maybe  about  twelve,  I 
think. 

Q.  They  are  built  where,  with  reference  to  the 
stoop  now?    A.  Right  on  the  side  of  the  stoop. 

Q.  They  are  built  of  what  material?  A.  Most- 
ly cement  blocks. 
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How  many  houses  were  built  first  before  451 
tliey  built  those  with  a  garage  along  the  stoop? 
A.  Eight  houses. 

Were  built  first?   A.  Yes. 
Q.  Eight  double  houses?    A.  Yes. 
(,>.  There  are  no  houses  011  University  Avenue 
with  garages  in  the  front,  are  there?    A.  No, 
sir. 

Q.  Did  you  have  any  other  job  in  the  fall  of 
1919,  stone  mason  work? 

Mr.  Bradbury:    Objected  to  as  irrelevant 
and  immaterial. 

The  Referee:  Objection  overruled.  452 
Mr.  Bradbury:  Exception. 

A.  No,  sir. 

Up  to  the  time  that  you  started  on  this 
Phelan  work  you  were  a  journeyman  mason;  is 
that  it?    A.  No,  sir. 

Q.  Were  you  in  business  for  yourself  before 
that  time?   A.  Yes,  sir. 

Q.  How  long  had  you  been  in  business  for 
yourself?    A.  About  eighteen  or  nineteen  years. 

Q.  Doing  contract  work  ?  A.  Yes. 

(t).  During  all  that  time  you  employed  masons 
and  masons'  helpers  in  connection  with  the  work 
that  you  did?   A.  Yes,  sir. 

Q.  When  you  testify  here  that  a  mason  did  do 
7f>  cubic  feet  of  stone  work  of  eighteen  inch  wall 
per  day,  that  was  based  upon  your  experience 
given  by  these  years  of  business? 

Mr.  Bradbury:   Objected  to  as  leading  and 
suggestive. 

The  Referee:    Objection  overruled. 
Mr.  Bradbury:  Exception. 

A.  Yes,  sir. 


453 
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454  Q.  From  your  experience,  wil  a  mason  and  two- 
thirds  of  a  helper  do  any  more  or  less  stone  work 
per  day  than  they  did  in  1919? 

Mr.  Bradbury:    Objected  to. 
Objection  overruled.  Exception. 

A.  About  the  same. 

Q.  During  all  those  eighteen  years  of  experi- 
ence that  you  have  testified  to,  you  can  say  that 
a  mason  and  two-thirds  of  a  helper  will  build 
an  average  of  75  cubic,  feet  of  stone  mason  foun- 
dation work  per  day  f  A.  For  eight  hours,  yes. 
^j-j.  Q.  In  addition  to  that  the  pointing  consumes 
an  additional  amount  of  time,  does  it  not?  A. 
Yes. 

Q.  And  did  you  find  from  your  experience  on 
this  Phelan  job  that  that  was  the  average  work 
of  the  masons  and  helpers  per  diem? 

Mr.  Bradbury:    Objected  to,  that  is  cer- 
tainly violating  all  the  rules  of  evidence. 
The  Referee:    The  objection  is  sustained. 
Mr.  Menken:  Exception. 

Re-direct  examination  by  Mr.  Rradbury. 

Q.  You  say  you  had  sixteen  or  eighteen  years' 
456  experience  in  this  country  as  a  contractor?  A. 
Yes,  about  eighteen  or  nineteen  years. 

Q.  As  a  stone  mason  contractor?    A.  Yes,  sir. 

O,  And  you  used  the  knowledge  that  you  had 
acquired  during  all  these  eighteen  years  in  fig- 
uring up  the  amount  of  the  stone  work  that  you 
had  done  here?  A.  I  was  a  stone  mason  foreman 
before  that. 

Q.  In  getting  at  the  work  of  measuring  up 
the  stone  mason  work  that  you  did  on  the  Phelan 
job  you  relied  upon  and  used  the  knowledge  that 
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you  had  in  general  acquired  in  all  these  eighteen  457 
years  in  doing  that  work?    A.  Yes. 

Q.  Did  you  use  in  the  construction  of  the  foun- 
dations of  any  of  these  houses  concrete  blocks? 
A.  Yes,  sir. 

Q.  I  mean  by  that  how  many  houses  on  the 
Phelan  job  did  you  use  concrete  blocks  in  con- 
structing the  cellar  walls?  A.  Two  houses  on 
University  Avenue. 

Q.  Any  on  Harrison  Avenue?    A.  Not  all  the 
houses;  some  of  them. 

Q.  As  T  understand  you  two  of  the  houses  on 
University  Avenue  the  cellar  walls  are  construct-  ^^g 
ed  of  concrete  blocks?    A  Yes,  sir. 

lip  the  Referee. 

Q.  The  whole  wall?    A.  Yes. 

Bif  Mr.  Bradbury, 

Q.  Some  of  the  houses,  some  of  the  founda- 
tions of  the  houses  on  Harrison  Avenue  are  part- 
ly constructed  of  concrete  blocks.  In  other 
words,  there  seems  to  be  concrete  blocks  in  the 
foundation  work  of  some  of  the  houses  on  Har- 
rison Avenue?  A.  Yes,  sir. 

Q.  To  what  extent  did  you  use  the  concrete  459 
blocks  in  some  of  the  houses  on  Harrison  Avenue 
in  the  foundation  work,  how  much  of  the  founda- 
tion work?    A.  A  very  small  percentage. 

What  percentage?    A.  Maybe  150  in  each 
house,  some  of  the  houses. 

Q.  And  in  some  of  the  houses  you  used  150 
blocks?    A.  One  hundred  to  150  blocks. 

Q.  If  you  have  been  a  contractor  for  eighteen 
years,  how  is  it  you  are  a  member  of  Local  No. 
74.  one  of  the  defendants  in  this  action?  A.  I 
am  a  mason  by  trade. 
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460        Q.  Have  you  ever  been  a  journeyman  ?  A.  Yes, 
sir. 

Q.  For  any  considerable  length  of  time?  A. 
Yes,  until  about  eighteen  years  ago. 

(,).  Up  to  eighteen  years  ago  you  were  a  jour- 
neyman?   A.  Yes. 

Q.  Since  then  you  have  been  a  contractor? 
A.  Yes. 

Q.  Even  now  you  are  a  member  of  Local  No. 
74?   A.  Yes. 

Q.  How  long  have  you  been  a  member?  A. 
Since  the  union  was  composed,  about  22  years 
ago;  I  don't  remember  exactly;  21  years. 

Q.  When  you  started  in  on  the  Phelan  job,  did 
you  have  your  union  card  from  Local  No.  74?  A. 
No,  I  did  not  pay  my  dues  for  some  time,  and  I 
had  to  go  back  again. 

Q.  You  were  behind  with  your  dues,  that  is  all? 
A.  Yes. 

Q.  You  have  paid  those  all  up  since?  A.  Yes, 
sir. 

Q,  You  said  that  in  arriving  at  the  cost  of 
the  stone  mason  work  on  the  Phelan  job  or  any 
other  job  you  would  include  the  cost  of  the  in- 
surance, did  you  not?  A.  I  did. 
462  Q.  If  you  did  not  know  the  rates,  how  could 
you  make  such  a  calculation?  A.  I  did  not  make 
it  exactly,  more  or  less;  I  would  put  in  so  much 
money  for  each  foot  of  stone  work. 

Q.  How  much  did  you  put  in  for  each  foot  of 
stone  work?  A.  I  allowed  about  $10  for  each 
house;  I  thought  it  was  enough. 

Q.  How  long  were  you  doing  the  stone  mason 
work  per  house;  in  other  words  how  long  did  it 
take  you  to  do  the  stone  mason  work  of  the 
Phelan  house? 
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Mr.  Menken:  Objected  to  as  immaterial  463 
and  irrelevant. 

The  Referee:  Tlie  objection  is  overruled. 

Mr.  Menken:  Exception. 

A.  I  can't  answer  that  question. 

(,).  You  don't  know  how  long  you  were  in  doing 
stone  mason  work  on  each  house?    A.  No,  sir. 

Q.  Or  any  of  the  houses?    A.  No,  sir. 

Q.  Whether  a  week  or  a  month?  A.  Because 
I  had  six,  eight  or  ten  men  started  at  the  same 
time. 

Q.  At  this  time  did  you  carry  any  compensa- 
tion insurance?  464 

Mr.  Menken :   Objected  to  as  immaterial. 
Objection  sustained.  Exception. 

Q.  Did  you  at  any  time  during  this  time  make 
inquiry  of  anyone  as  to  the  rate  of  compensation 
insurance ! 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  sustained.  Exception. 

Q.  Have  you  at  any  time  while  acting  as  a  con- 
tractor, carried  compensation  insurance? 

Mr.  Menken:    Objected  to  as  immaterial. 
Objection  sustained.  Exception. 

Q.  Did  you  at  any  time  while  acting  as  con- 
tractor on  the  Phelan  job  carry  compensation  in- 
surance? 

Mr.  Menken:    Objected  to  as  immaterial. 
Objection  sustained.  Exception. 

Q.  Do  vou  know  what  compensation  insurance 
is? 


465 
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466  Mr.  Menken :    Objected  to  as  immaterial. 
Objection  sustained.  Exception. 

Q.  How  many  men  have  you  had  working  for 
you  at  any  one  time  on  the  Phelan  job? 

Mr.  Menken:  Objected  to  as  immaterial. 
Objection  overruled.  Exception. 

A.  I  have  got  about  35  men  working. 
Q.  Is  that  a  fair  average  of  what  you  had  all 
along?   A.  That  is  the  most  I  had. 

Q.  What  would  be  about  the  average  number? 

Mr.  Menken:    Objected  to  as  immaterial 

467  and  irrelevant. 

Objection  overruled.  Exception. 

A.  I  should  judge  about  12  men  on  an  average. 
Q.  Did  you  at  any  time  undertake  this  work 
for  so  much  per  house? 

Mr.  Menken:    Objected  to  as  immaterial. 
Objection  .sustained.  Exception. 

Q.  You  say  that  you  have  been  doing  the  work 
for  the  first  week  that  you  went  on  this  job  as 
a  contractor,  and  you  have  said  that  you  received 
so  much  per  cubic  foot?   A.  Yes. 

468  Q.  Did  you  do  this  work  under  an  agreement 
for  so  much  per  cub:c  foot  or  did  you  work  at 
any  time  under  an  agreement  for  so  much  per 
house?  A.  I  got  some  of  the  houses  at  so  much 
per  house. 

Q.  How  many  houses  at  so  much  per  house? 
A.  I  don't  remember. 

can't  remember. 

Q.  You  have  no  recollection?    A.  No. 

Q.  Is  that  true?  A.  I  can't  think  of  so  many 
things ;  1  can 't  remember ;  that,  is  the  truth ;  I  can't 
remember. 
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(Whereupon  at  4:50  o'clock  p.  m.  an  adjourn-  469 
ment  was  taken  to  meet  on  Thursday,  December 
8th,  1921,  at  2:30  o'clock  p.  m.) 

Next  exhibit,  Plaintiff's  Exhibit  D. 


2  Rector  Street,  New  York, 

December  8th,  1921,  2 :30  p.  m. 

The  Referee:  All  parties  hereto  having 
requested  an  adjournment,  the  further  hear- 
ing will  be  adjourned  to  December  15th,  1921, 
at  2:30  o'clock  p.  m.  470 

Adjourned  to  December  15,  1921,  at  2:30  p.  m. 


2  Rector  Street,  New  York, 
December  15,  1921,  2:30  o'clock  p.m. 

Present : 

Thk  Rki  t.kkt.  and  Mit,  P>kai>iu;ry. 

At  2:45  p.  m.  Mr.  Menken's  office  telephoned, 
and  stated  that  Mr.  Menken  could  not  attend,  ow- 
ing to  a  death  in  his  family  which  necessitated 
his  going  to  Philadelphia,  and  requested  an  ad-  471 
journment  to  a  later  date. 

Adjourned  accordingly  to  December  22,  1921, 
at  2 :30  o'clock  p.  m. 


2  Rector  Street,  New  York, 

December  22,  1921,  2:30  p.  m. 

Met  pursuant  to  adjournment. 

Present:    Thk  Referee,  Mb.  Bradbury  and  Mr. 
Menken. 
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472  Domixk  k  Cafarki.u,  recalled,  further  testified 
as  follows; 

By  the  Referee. 

Q.  As  I  recall  your  testimony,  you  stated  that 
a  mason  working  a  day  of  eight  hours  could  lay 
approximately  75  feet  of  this  cubic  cellar  wall, 
18  inches  thick?   A.  Yes,  sir. 

Q.  What  were  the  duties  of  the  helper?  What 
does  the  helper  do  ?  A.  He  carries  the  stone, 
makes  up  the  mortar  and  carries  the  mortar  and 
fixes  up  the  scaffold.  He  has  got  to  attend  to 
the  mason. 

473  Q.  So  that  the  mason  would  simply  have  a 
lot  of  stone  handed  to  him,  or  put  near  him  to 
build  the  wall?    A.  Yes,  sir. 

Q.  Is  the  stone  dressed  when  it  is  brought  by 
the  helper  to  the  mason?    A.  No,  sir. 

Q.  How  large  are  the  stones  that  are  brought 
by  the  helper  to  the  mason.'  A.  It  runs  about — 
the  largest  is  about  a  cubic  foot  or  a  little  bit 
more. 

Q.  Is  that  a  foot  each  way?    A.  Just  a  cubic 
foot;  about  18  inches  long  and  10  inches  thick. 
Q.  And  in  your  testimony  were  you  referring 

474  to  that  kind  of  foundation  walls  that  were  being 
built  on  this  job!  A.  Yes,  sir. 

Q.  A  wall  of  that  kind,  10  feet  long  and  5  feet 
high  would  be  75  cubic  feet,  wouldn't  it?  A.  Yes, 
sir. 

Q.  Did  the  helper  do  anything  else  besides 
bringing  the  stone  and  the  cement  and  mortar, 
and  whatever  was  necessary  to  use  in  the  laying 
of  the  wall?    A.  No,  sir. 
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By  Mr.  Bradbury.  475 

(t).  All  the  stone  mason  does  is  to  lay  up  the 
stone?    A.  Yes,  sir. 

(c).  Everything  is  handed  to  him,  the  mortar  and 
the  stone/  A.  Yes,  sir.  He  has  only  to  handle 
the  trowel,  spread  the  mortar,  dress  up  the  stone 
and  lay  the  stones. 

Q.  What  do  you  mean  dress  up  the  stone?  A. 
He  has  got  to  dress  the  face;  even  if  it  is  rough 
work,  he  has  to  dress  it  a  little  bit. 

Q.  Dress  it  a  little  bit;  1  don't  understand  what 
you  mean.    Do  what.'    A.  Sometimes  you  get  a 
stone  and  you  have  got  to  knoek  it  off  with  a  ham-  476 
mer  to  straighten  the  face  more  or  less. 

Q.  That  requires  a  blow  or  two  on  the  stone 
with  the  hammer,  does  it,  now?  A.  Sometimes 
very  little  work  to  do,  and  sometimes  more. 


Frankun  B.  Huntington,  called  for  plaintiff, 
being  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Bradbury. 

Q.  Where  do  you  live,  Mr.  Huntington?  A. 
218  West  59th  Street ;  office,  7  East  42nd  Street, 
New  York  City.  477 

Q.  And  what  is  your  profession?  A.  I  am  an 
architect. 

Q.  And  have  been  engaged  in  that  wTork  about 
how  long?    A.  Eighteen  years. 

Q.  Were  you  employed  by  the  plaintiff  here,  the 
Brescia  Construction  Company,  to  measure  up  a 
house  or  houses  known  as  the  Phelan  houses  on 
University  Avenue  and  Harrison  Avenue  in  the 
Borough  of  the  Bronx?    A.  I  was,  yes,  sir. 

Q.  Were  you  employed  by  the  plaintiff  to  meas- 
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478  ure  up  the  stone  mason  work  in  the  houses  upon 
the  avenues  I  have  referred  to?  A.  I  was;  yes, 
sir. 

Q.  As  well  as  the  retaining  wall  against  or 
next  to  the  aqueduct?   A.  I  was. 

Q.  That  runs  between  the  two  houses — between 
the  two  avenues,  University  and  Harrison  and 
bnck  to  the  Phelan  houses  on  both  avenues?  A. 
Yes,  sir. 

Q.  Did  you  measure  up  the  stone  work  in  con- 
nection with  the  construction  of  the  chimneys  in 
any  of  these  houses,  where  stone  work  was  used? 
4?9     A.  No. 

Q.  Then  your  measurements  exclude  the  stone 
work  in  connection  with  the  chimney  work  in  any 
or  all  of  the  houses  where  stone  work  was  used? 
A.  They  do. 

Q.  With  that  exception,  you  measured  all  the 
stone  masonry  work  in  all  of  those  houses  when- 
ever there  was  stone  masonry  work?    A.  Yes. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  house  designated  1853-1855  Harrison  Ave- 
nue?   A.  1  did. 

Q.  How  many  cubic  feet  did  you  find  in  those 
two  houses  excluding  the  stone  masonry  work 
480     in  the  garage?    A.  5401.62  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  garage  in  connection  with 
the  house  1858  Harrison  Avenue?   A.  I  did. 

Q.  How  manv  cubic  feet  did  vou  find  there  ?  A. 
365.15. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  house  designated  1857-1859  Harrison  Ave- 
nue?  A.  I  did. 

Q.  And  how  many  cubie  feet  did  you  find?  A. 
5401.65. 
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Q.  Did  you  measure  the  stone  masonry  work  481 
in  connection  with  the  garage  of  house  1855-57 
Harrison  Avenue?    A.  I  did. 

Q.  How  many  cubic  feet  did  you  find  there? 
A.  919.58  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  house  designated  1861- 
1863  Harrison  Avenue?    A.  1  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
5421.33  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  garage  in  connection  with 
house  1859-1861  Harrison  Avenue?    A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  600.65  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
connection  with  the  house  designated  1865-67  Har- 
rison Avenue?    A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
5083.24  cubic  feet. 

Q.  Did  yon  measure  the  stone  masonry  work 
in  the  garage  in  connection  with  house  1863-65 
Harrison  Avenue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  806.58. 

Q.  Did  you  measure  the  stone  mason  work  in  483 
the  garage  in  connection  with  house  No.  1867 
Harrison  Avenue?    A.  There  are  two  houses 
there;  a  double  house. 

Q.  There  is  a  garage  at  1867?   A.  A.  garage, 
yes.   465.1 1  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
the  house  designated  1869-1871  Harrison  Ave- 
nue?  A.  Yes. 

Q.  How  many  cubic  feet  did  you  find  there? 
A.  6210.75  cubic  feet. 
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484  q.  Did  yOU  measure  the  stone  masonry  work 
in  house  designated  as  1873-1875  Harrison  Ave- 
nue? A.  Yes. 

Q.  How  many  cubic  feet  did  you  find  there? 
A.  5340.92  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
house  designated  1877-79  Harrison  Avenue?.  A. 
I  did 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  4756.47  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
the  garage  in  connection  with  house  1879  Harri- 

485  son  Avemie*   iX-  *  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A. 
878.73. 

Did  you  measure  the  stone  mason  work  in 
house  designated  1SS1-1SS3  Harrison  Avenue?  A. 
I  did. 

Q.  How  many  cubic  feet  did  you,find  there  ?  A. 
5481.52  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
house  designated  1885-1887  Harrison  Avenue?  A. 
I  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A. 
6225.12  cubic  feet. 

486  Q.  Did  you  measure  the  stone  masonry  work  in 
house  designated  1889  Harrison  Avenue?  A.  I 
did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3276.45  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  house  designated  as  1891  Har- 
rison Avenue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3206.25  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 


1 


Digitized  by  Google 


163 


F.  B.  Huntington— For  Plaintiff — Direct 

connection  with  the  house  designated  as  1893  487 
Harrison  Avenue!  A.  I  did. 

Cc).  And  how  many  cubic  feet  did  you  find  there? 
A.  3461.29  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
house  designated  1895  Harrison  Avenue?   A.  Yes. 

Q.  And  how  many  cubic  feet  did  you  find  ?  A. 
3241.19  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  house  designated  1897  Har- 
rison Avenue  .'    A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3226.90  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
connection  with  the  house  designated  1899  Harri- 
son Avenue .'    A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3226.90  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  house  designated  1901  Harrison  Avenue?  A. 
I  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A. 
24S(J.25  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
the  garage  in  connection  with  the  house  1901-1903 
Harrison  Avenue?   A.  Yes,  1  did.  489 

Q.  And  how  many  cubic  feet  did  you  find?  A. 
972  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
house  designated  as  1903-1905  Harrison  Avenue? 
A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
5226.36. 

Q.  Did  you  measure  the  stone  masonry  work 
in  house  designated  1907  Harrison  Avenue?  A. 
I  did. 
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490  Q.  And  how  many  cubic  feet  did  you  find?  A. 
2465.25  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
the  garage#  in  connection  with  house  1905-1907 
Harrison  Avenue?   A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A.  891. 

(,).  Did  you  measure  the  stone  masonry  work  in 
connection  with  the  house  designated  as  1915-1917 
Harrison  Avenue?   A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
5053.88  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  garage  in  connection  with  house  designated 
as  1915  Harrison  Avenue?   A.  I  did. 

Q.  How  many  cubic  feet,  did  you  find?  A.  857.25. 

Q.  Did  you  measure  the  stone  mason  work  in 
house  designated  as  1919-1921  Harrison  Avenue? 
A.  I  did. 

Q.  And  how  many  cubic  feet  did  vou  find?  A. 
5589.38  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
the  garage  in  connection  with  the  house  1917-1919 
Harrison  Avenue?   A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
1408.12  cubic  feet. 
492         Q.  Did  you  measure  the  stone  mason  work  in 
the  house  designated  as  1923  Harrison  Avenue? 
A.  I  did. 

Q.  How  many  cubic  feet  did  vou  find?  A. 
3020.37  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
of  the  garage  in  connection  with  the  house  desig- 
nated as  1921-1923  Harrison  Avenue?    A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A 
1375.12  cubic  feet. 

Q.  Did  you  find  an  extra  garage  in  connection 


Digitized  by  Google 


165 


F.  B.  Huntington— For  Plaintiff— Direct 

with  the  house  designated  as  1923  Harrison  Ave- 
nue ?  A.  I  did. 

Q.  And  did  you  measure  the  stone  mason  work 

thereon!  A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find!  A. 

788.25  cubic  feet. 

Q.  I  call  your  attention  to  the  houses  on  Uni- 
versity Avenue  of  the  Phelan  job,  and  ask  you 
if  you  measured  the  stone  masonry  work  in  house 
designated  as  1852  University  Avenue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  2499.75. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  house  designated  as  1856  University  Ave- 
nue ?  A.  T  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A. 
2186.83  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
house  designated  as  1862  University  Avenue?  A. 
I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
3130.83  cubic  feet. 

(,).  Did  you  measure  the  stone  mason  work  in 
house  designated  1866-1868  University  Avenue? 
A.  I  did. 

(,).  How  many  cubic  feet  did  you  find  there? 
A.  5745.75  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
of  the  garage  in  connection  with  the  house  1866 
University  Avenue?  A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  the 
stone  masonry  work  to  bet   A.  280.06. 

<L>.  Did  yon  measure  the  stone  masonry  work  in 
house  designated  1872  University  Avenue?  A. 
I  did. 

Q.  How  many  cubic  feet  did  you  find?  A. 
3403.62  cubic  feet. 


166 


F.  B.  Hmtington—For  Plaintiff— Direct 

496  Q.  Did  you  measure  the  stone  masonry  work 
in  the  garage  in  connection  with  house  1872  Uni- 
versity Avenue?   A.  I  did. 

Q.  How  many  cubic  feet  did  you  find  t  A.  243.21 
cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  house  designated  as  1876 
University  Avenue  /   A.  I  did. 

(,).  How  many  cubic  feet  did  you  find?  A.  3663.88 
cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
connection  with  the  garage  of  the  house  desig- 

497  "ated  1S7li  Uuivcr8ity  Avenue?  A.  1  did. 

•  4  Q.  And  how  many  cubic  feet  did  you  find  ?  A. 
299.95  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  house  designated  1880  University  Avenue  ? 
A.  I  did. 

(t>.  And  how  many  cubic  feet  did  vou  find  there  ? 
A.  393!>.7o  cubic  feet. 

(t).  Did  you  measure  the  stone  masonry  work 
in  connection  with  the  house  designated  as  1884 
University  Avenue  ?  A.  1  did. 

Q.  And  how  many  cubic  feet  did  you  find?  A 
3818.56  cubic  feet. 

498  Q-  Did  you  measure  the  stone  mason  work  in 
the  garage  in  connection  with  the  house  desig- 
nated as  1884  University  A~venue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  510.07  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work 
in  the  house  designated  as  1888  University  Ave- 
nue I   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3877.49  cubic  feet. 

Q.  Did  you  measure  the  stone  mason  work  in 
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the  garage  in  connection  with  houses  1888  Univer- 
sity Avenue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  423.77. 

Q.  Did  you  measure  the  stone  masonry  work  in 
connection  with  house  designated  as  1892  Univer- 
sity Avenue?   A.  I  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  3810.u'5  cubic  feet. 

Q.  Did  you  measure  the  stone  masonry  work  in 
connection  with  house  designated  as  1896  Univer- 
sity Avenue.'    A.  1  did. 

Q.  And  how  many  cubic  feet  did  you  find  there? 
A.  4004.14  cubic  feet. 

(L).  Did  you  measure  the  stone  masonry  work 
of  the  garage  in  connection  with  houses  designated 
as  1892-1896  University  Avenue?  A.  I  did. 

<t>.  And  how  many  cubic  feet  did  you  find  there? 
A.  J 032.30. 

Q.  Did  you  measure  the  stone  masonry  work  in 
the  retaining  wall  in  every  section  thereof,  run- 
ning along  and  by  the  aqueduct  in  back  of  the 
houses  on  Harrison  Avenue?    A.  I  did. 

Q.  How  many  cubic  feet  did  you  find  there? 

Mr.  Menken:  I  object  to  that.  It  is  not 
called  for  by  the  agreement  between  the  par- 
ties here,  and  not  called  for  by  the  order  of 
reference. 

The  Referee :  The  objection  is  overruled. 
Mr.  Menken:  Exception. 

A.  10,889.18  cubic  feet,  Harrison  Avenue. 

Q.  Did  you  measure  the  stone  masonry  work  in 
the  retaining  wall  running  along  and  against  the 
aqueduct  and  back  to  the  houses  of  the  Phelan 
job  on  University  Avenue  ? 
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502  Mr.  Menken:   The  same  objection. 

The  Referee:    Same  ruling  and  exception. 

A.  T  did. 

Q.  How  many  cubic  feet  did  you  find!  A.. 
4774.12  cubic  feet. 

Cross  examination  by  Mr.  Menken. 

Q.  What  is  your  business,  Mr.  Huntington?  A. 
Architect. 

Q.  How  long  have  you  been  an  architect?  A. 
18  years. 

Q.  And  where?  A.  In  New  York  City. 

503  Q.  Where  is  your  office  ?  A.  7  East  42nd  Street. 
Q.  When  did  you  go  to  this  place  where  the 

Phelan  houses  are?   A.  About  three  weeks  ago. 

Q.  Who  asked  you  to  go?  A.  Mr.  Charles  R. 
Bradbury. 

Q.  Have  you  been  paid  for  your  services  in  con- 
nection with  this  matter?  A.  I  have  not  been  paid. 

Q.  Do  you  expect  to  be  ?  A.  Yes,  I  expect  to  bo. 

Q.  What  day  did  you  go  there  first  t  A.  1  went 
there  on  Sunday,  four  weeks  this  coming  Sunday 
that  I  was  there.    The  27th  of  November,  1921. 

Q.  Are  you  a  client  of  Mr.  Bradbury?    A.  No. 

Q.  Are  you  a  friend  of  Mr.  Bradbury?    A.  I 

504  have  known  Mr.  Bradbury  a  good  many  years. 

Q.  Are  you  a  friend  of  Mr.  Bradbury  ?  A.  I  am. 

Q.  And  what  time  of  the  day  did  you  go  there  ? 
A.  In  the  morning. 

Q.  What  time  in  the  morning?  A.  I  should  say 
about  ten  o'clock. 

Q.  How  long  did  you  stay  there?  A.  About  an 
hour  and  a  half. 

Q.  Who  was  with  you?  A.  Mr.  Bradbury  and 
Mr.  Brescia. 

Q.  Who  else?  A.  No  one.  I  met  Mr.  Phelan 
there. 
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Q.  What  did  you  do?  A.  I  don't  know  that  I 
did  anything  but  size  up  the  situation,  that  is  the 
property  and  the  houses. 

Q.  Is  that  all  you  did!   A.  Yes. 

Q.  Were  you  talking  during  that  hour  and  a 
half  you  were  there  ?   A.  Yes,  sir. 

Q.  And  then  you  went  away  ?  A.  Yes. 

Q.  Is  that  the  only  time  you  were  there?  A. 
Oh,  no. 

Q.  When  were  you  there  again  ?  A.  I  was  there 
from  that  time  until  the  completion  of  the  meas- 
urements of  the  buildings,  just  about  a  week  and 
a  half— about  ten  days. 

Q.  Who  was  with  you  then?  A.  One  of  Mr. 
Brescia's  workmen. 

Q.  What  did  you  do  up  there?  A.  Measured 
up  the  buildings. 

Q.  How  did  you  measure  them  up?  A.  With  a 
tape  and  with  a  rule. 

Q.  What  did  you  do  then?  A.  I  worked  them 
out. 

Q.  And  who  put  down  the  figures?   A.  I  did. 
Q.  Where?  A.  In  this  book  right  here  (indicat- 
ing book). 

Q.  What  house  did  you  measure  first?  A. 
1853-1855  Harrison  Avenue. 

Q.  Has  that  got  a  foundation  to  it?  A.  I  imag- 
ine so. 

Q.  Are  you  joking  now?   A.  No. 

Q.  Why  state  your  imagination?   A.  I  couldn't 

see  it. 

Q.  How  did  you  measure  it  ?  A.  I  did  not  meas- 
ure the  foundation. 

You  did  not  measure  the  foundation?  A. 

No. 

Q.  What  did  you  measure?  A.  I  measured  all 
the  stone  that  I  could  see. 
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508  Q.  Kindly  tell  us  more  definitely  what  you  did 
to  measure  the  stone  that  you  say  was  in  sight'/ 
A.  Took  the  houses  pointed  out  to  me  and  meas- 
ured it  from  grade  up,  and  took  an  average  of  all 
the  45  houses  and  used  that  average. 

Q.  What  do  you  mean  took  an  average/  A.  I 
measured  each  house  the  same  way,  and  then  took 
an  average  of  the  45  houses,  and  used  it  as  a  unit. 

Q.  You  mean  the  foundations  of  the  walls  were 
different?    A.  Yes,  sir. 

(^.  Some  higher  and  some  lower!  A.  Well,  yes; 
the  same  grade. 

Q.  What  do  you  mean  by  "grade";  what  do  you 

Q.  As  it  now  is  ?  A.  As  it  now  is. 

Q.  Then  the  actual  measurement  that  you  took, 
as  1  understand  it,  was  the  highest  point  of  the 
foundation  above  the  grade?  A.  No,  it  is  the 
average  point,  the  average  point  above  grade  of 
the  45  houses. 

Q.  You  are  not  talking  about  each  house  now! 
A.  No. 

Q.  Take  the  first  one  you  mentioned,  you  took 
the  highest  point  above  grade?   A.  Y'es. 

Q.  That  is  not  the  only  measurement  you  took  ? 
A.  No. 

510  Q-  What  other  measurements  did  you  take?  A. 
I  took  the  four  corners  and  established  the  high- 
est point,  and  then  1  averaged  the  45  houses, 
what  the  unit  in  height  average  would  be,  and 
used  that  unit. 

Q.  You  mean  you  went  through  that  same  oper- 
ation with  reference  to  the  four  corners  of  each 
foundation?   A.  I  do. 

Q.  And  then  added  them  all  together  ?  A.  Yes, 
sir. 
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Q.  And  took  an  average  of  them?  A.  Yes.  And 
then  I  used  that  average  as  a  unit  for  all  45 
houses. 

Q.  And  the  foundations,  some  of  them  are 
longer  and  wider  than  others?   A.  Yes,  sir. 

Q.  You  used  that  resultant  as  a  multiplier  in 
connection  with  the  length  and  breadth  of  the 
foundation,  is  that  it  ?   A.  I  did. 

Q.  Did  you  measure  the  thickness  of  the  walls? 
A.  I  did. 

Q.  Are  they  all  the  same?   A.  No. 

Q.  Are  they  all  built  of  stone  ?  A.  No. 

Q.  Do  these  figures  which  you  give  here  in- 
clude those  which  were  built  of  stone  and  those 
which  were  not  built  of  stone?  A.  Include  both; 
the  material  which  was  used  as  a  rubble  stone 
wall. 

Q.  You  mean  as  a  foundation  wall,  do  you  not? 
A.  I  mean  as  a  rubble  stone  wall. 

Q.  You  mean  as  a  foundation  wall,  do  you  not? 
A.  I  mean  as  a  rubble  stone  wall. 

{}.  What  material  was  used  which  was  not 
stone?  A.  Concrete  block. 

Q.  That  is  not  a  rubble  stone  wall,  is  it?  A. 
Yes,  it  is  a  rubble  stone  wall.  You  can  use  con- 
crete blocks  with  a  rubble  face. 

Q.  We  are  not  talking  about  what  you  can  use. 
The  blocks  there  are  not  rubble  face,  are  they? 
A.  Some  of  them  are. 

Q.  Where,  what  house?  A.  I  don't  recollect  ex- 
actly ;  any  -surface  that  is  rough  is  rubble,  you 
know. 

Q.  These  are  all  smooth  blocks,  aren't  they? 
A.  No. 

Q.  Which  house  has  not  smooth  blocks?  A. 
None  of  them  are  smooth,  what  you  would  call 
smooth  face,  not  one. 
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514  Q.  They  are  all  pressed  blocks,  aren't  they? 
A.  I  couldn't  swear  whether  they  were  pressed 
or  poured. 

Q.  What  is  the  difference  between  pressed  and 
poured?  A.  There  is  a  big  difference.  The  crush- 
ing strength  is  

Q.  Is  there  any  difference  in  appearance?  A. 
A  great  deal. 

Q.  What  is  the  difference?  A.  A  poured  con- 
crete block  is  absolutely  a  smooth  face,  smooth 
as  this  table  with  no  voids  whatsoever.  With 
pressed  tamped  blocks,  you  are  bound  to  get 
(-jj.      voids  in  it. 

Q.  Which  are  these?  A.  It  looks  to  me  like  a 
pressed  tamped  block. 

Q.  Which  are  they  ?  A.  I  would  say  they  are 
pressed  tamped  blocks. 

Q.  You  say  that  as  an  expert?  A.  Yes,  sir. 

Q.  A  pressed  tamped  block,  you  are  sure  about 
that?   A.  I  am. 

Q.  How  many  of  those  are  used  there?  A.  A 
great  many;  I  didn't  count  them;  I  would  say 
many  thousands.  There  is  hardly  a  building  or 
garage  or  retaining  wall,  outside  of  the  aqueduct 
retaining  walls,  that  has  not  that  block  in,  together 
516     with  the  stone  masonry. 

Q.  The  foundation  walls  in  University  Avenue 
have  these  blocks?   A.  Some. 

Q.  Which  one?  A.  (Referring  to  book)  I  see 
here  1880  University  Avenue,  concrete  blocks  and 
rubble  stone  masonry;  1884  University  Avenue, 
1888,  1876;  1872,  the  garage  alongside  of  that 
house,  the  walls  of  the  garage  is  right  out  there. 

Mr.  Menken:  I  move  to  strike  that  all  out. 
We  are  not  talking  about  the  garage. 
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The  Witness:   One  of  the  walls  of  the  ga-  517 
rage  forms  the  wall  of  the  house.   That  is  the 
way  the  garage  is. 

By  ike  Referee. 

Q.  Did  you  count  that  in  with  the  house?  A. 
No,  that  is  separate. 

The  Heferec:    Strike  it  out. 
The  Witness:    1808  and  18G6  University 
Avenue. 

By  Mr.  Menken. 

Q.  18()0'  University  Avenue,  which  foundation 
walls  or  wall  are  composed  of  blocks!  A.  They 
are  mixed.  There  is  concrete  blocks  mixed  in  with 
stone. 

t,).  Are  they  partitions  of  the  cellar  wall;  is 
that  what  you  are  referring  to.'  A.  No;  used 
right  in  the  front  wall,  the  outside  wall,  the  bear- 
ing wall. 

Q.  The  outside  wall?   A.  Yes. 

tv>.  Did  you  see  any  stone  mason  work  there  at 
all  ?  A.  Not  in  some  of  the  new  houses. 

Q.  None  on  University  Avenue?   A.  No. 

Q.  No  stone  work  at  all?  A.  What  stone  work? 

Q.  I  ask  you  if  you  saw  any  stone  work  at  all?  519 
A.  Oh,  yes,  surely. 

Q.  What  kind  of  stone  work  is  that?   A.  Rub- 
ble stone  the  same  as  Harrison  Avenue. 

Mr.  Menken:     1  move  to  strike  out  the 
same  as  Harrison  Avenue. 

Q.  Will  you  designate  the  kind  of  stone  work 
there?    A.  Hubble  masonry. 

Q.  What  kind  of  stone  work,  what  was  the  re- 
taining wall  composed  of  in  front  of  the  houses? 
A.  Bubble  masonry  and  also  some  blocks. 


Digitized  by  Go 


174 


F.  B.  Huntington — For  Plaintiff — Cross 

520  Q.  What  are  the  dimensions  of  the  houses  1853 
Harrison  Avenue?  A.  42  feet  wide  by  47.7  long; 
it  is  irregular. 

Q.  Where  are  all  the  dimensions  of  the  average 
you  made,  your  calculations  of  that  house  for 
the  cubic  foot  content  of  the  stone  work  of  that 
house;'  A.  They  are  all  there.  1853-1853,  house 
walls.  Do  you  want  those  dimensions  detailed,  or 
do  you  want  them  as  a  whole  ? 

(,).  Detailed.  How  did  you  reach  that  result? 
A.  I  took  the  length  of  each  wall  and  the  width 
of  each  wall,  and  multiplied  it  by  the  unit  height. 

Q.  What  did  you  do  with  this  house  1853-1855? 

521  A.  Two  walls  40  feet,  one  wall  39  feet  and  one  36 
feet.  Two  breaks  which  were  equal  to  three  feet, 
or  two  one  and  a  half  feet  each;  one  wall  37  feet 
6  inches  long  and  another  wall  44  feet  6  inches 
long,  and  another  wall  15  feet  long,  making  a 
total  of  255  feet.  Now  the  height — 11  feet  by  1 
foot  6  inches.  There  is  your  answer  for  your 
house  walls. 

Q.  How  do  you  get  the  11  feet?  A.  I  think  1 
explained  that  before,  that  I  used  11  feet  as  a 
unit  for  all  houses. 

Q.  Did  you  measure  the  height  of  the  walls  of 

522  this  house?  A.  I  measured  the  height  of  all 
houses. 

(t>.  And  the  height  of  this  house?   A.  11  feet. 

Q.  How  did  you  measure  that  11  feet!  A. 
From  grade. 

(t>.  What  grade?  The  curb  grade  or  what?  A. 
T  measured  each  house  at  grade  at  the  corner  of 
the  building  where  the  highest  part  was.  1  meas- 
ured it  at  that  point  at  grade,  and  allowing  three 
feet  below  grade  gives  me  8  feet.  8  and  3  are 
11.  According  to  the  Building  Code,  you  have 
got  to  go  down  three  feet  below  grade. 
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Mr.  Menken:    1  move  to  strike  out  about 
the  Building  Code. 

The  Referee :  It  may  stand. 

By  the  llefrree. 

Q.  How  much  was  that  per  house  from  the  cel- 
lar floor  to  the  top  of  the  cellar  wall  of  the  house 
185:5  Harrison  Avenue,  if  you  know!  A.  7  feet 
from  the  cellar  floor  to  the  ceiling. 

By  Mr.  Menken. 

You  did  not  make  any  measurements  below 
the  cellar  lloor,  did  you  ?    A.  1  did  not. 

You  don't  know  whether  it  was  3  feet  or  1 
foot,  or  '2  feet  below  the  cellar  lloor  if   A.  No. 

Whether  or  not  the  foundation  extended 
below  the  cellar  floor  L,  2,  3  or  4  feet,  as  matter 
of  fact.'   A.  No. 

Q,  Did  you  go  in  these  houses  on  University 
Avenue  ?   A.  I  did. 

Every  one?    A.  Every  one. 

Q.  Did  you  measure  the  height  from  the  cellar 
floor  up  to  the  top  of  the  beam?   A.  1  did  not. 

Q.  I  mean  to  the  resting  point  of  the  beam? 
A.  1  did  not  because  

Q.  Of  course  you  did  not  dig  any  holes  in  the 
ground  and  find  out  how  deep  the  foundation  wall 
went,  did  you?    A.  I  did. 

Q.  Where  ?  A.  ( )n  the  retaining  wall,  and  found 
out  the  wall  was  

Q.  I  am  speaking  of  University  Avenue?  A. 
1  did. 

Q.  And  found  out  what?  A.  The  width  of  the 
walls. 

Q.  But  not  the  depth?  A.  I  couldn't  very  well 
find  out  the  depth  without  digging  in  somebody's 
property. 
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526  Q.  I  am  asking  you  whether  you  did  or  did  not? 
A.  1  did  not. 

Q.  Then  these  measurements  which  you  have 
testified  to  here  include  measurements  of  alleged 
si  one  work  below  the  cellar  Moor  of  each  house; 
is  that  it?  A.  1'art  of  the  measurements  is  for 
stone  work  assumed  to  be  below  grade. 

Q.  Which  was  not.  as  matter  of  fact  actually 
measured;  is  that  right?  A.  Yes,  sir. 

Q.  Have  you  seen  the  balance  of  these  houses, 
Mr.  Huntington?   A.  1  have  not  seen  one  of  them. 

Q.  Are  all  the  walls  18  inch  walls?   A.  Xo. 

527  ^"  ^ na*  waH-s  were  not  18  inch  walls  I  A. 
There  were  some  walls  that  were  8  inches;  somc- 
were  14  inches;  some  were  16  inches;  some  were 
12  inches;  some  were  9  inches. 

Q.  Where  were  those  ?  A.  Various  parts  of  the 
walls  of  the  house. 

Q.  Interior  walls  or  exterior  walls?  A.  Some 
interior  and  some  exterior. 

Q.  Have  you  figured  any  brick  walls  in  the  in- 
terior?  A.  None. 

Q.  You  say  there  was  an  8  inch  interior  wall 
of  stone?    A.  Of  concrete  block. 

Q.  Steps?   A.  No. 

528  Q.  Garage?   A.  Yes. 

Q.  "We  want  you  to  address  yourself  in  this 
particular  testimony  to  the  houses?  A.  Yes,  in 
some  of  the  houses  too. 

Q.  You  had  foundation  walls  six  inches  thick? 
A.  T  didn't  say  6  inches  thick. 

Q.  Eight  inches  thick  ?    A.  Eight  inches. 

Q.  Twelve  inches  thick:'    A.  Twelve  inches. 

Q.  And  eighteen  inches?  A.  Eighteen  inches 
thick. 

Q.  Built  of  stone?  A.  Both  stone  and  concrete 
blocks. 
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Q.  Were  the  foundation  walls  pointed  up?   A.  529 
In  some  cases  they  were  pointed  pretty  well;  in 
other  cases  they  were  not  pointed  at  all. 

Q.  Where  were  they  not  pointed!  A.  I  don't 
exactly  recollect  each  house;  there  were  a  num- 
ber of  them  not  pointed  up  well.  I  don't  recollect 
exactly  which  houses  they  were. 

Q.  That  is  a  source  of  additional  expense,  isn't 
it,  to  point  them  up  carefully?  A.  Tt  is  part  of  the 
contract  I  should  imagine. 


Mr.  Menken :   I  move  to  strike  that  out. 
The  Referee:   Strike  it  out. 

Q.  Does  it  add  to  the  expense  to  point  up  a 
wall.'  A.  1  don't  know  how  to  answer  the  ques- 
tion. 


530 


By  the  Referee. 

Q.  Counsel  asks  you  does  it  add  to  the  expense 
of  the  wall  to  point  it  up?  A.  Yes. 

By  Mr.  Menken. 

Q.  Are  there  any  foundation  walls  now  being 
built  on  the  premises?   A.  Yes,  sir. 

Q.  Did  you  measure  those?  A.  I  did  not. 

He-direct  examination  by  Mr.  Bradbury.  531 

Q.  Yon  measured  up  each  house  separately? 

Mr.  Menken:   Objected  to  as  to  form. 
Objection  overruled.  Exception. 

A.  I  did. 

Q.  In  giving  your  measurements  of  stone  ma- 
sonry work,  they  included  where  you  found  con- 
crete blocks?   A.  Yes,  sir. 

Q.  Did  you  find  in  connection  with  any  houses 
any  stone  masonry  work  known  as  crazy  stone 
masonry  work  ?   A.  None. 
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Q.  The  question  was  put  to  you  whether  you 
had  measured  up  to  the  resting  point  of  the  beam 
of  the  cellar  floor,  and  you  said  you  had  not. 
Why  didn't  you?  A.  1  couldn't  do  it  because 
there  was  a  ceiling.  Every  cellar  had  a  ceiling. 
You  couldn't  judge  from  your  cellar  how  high 
your  masonry  work  went.  The  high  point  from 
your  grade  would  be  your  height,  and  that  is  what 
I  used. 

By  the  Referee. 

Q.  Is  the  ceiling  of  the  cellar  fastened  on  the 
lower  side  of  the  beams  that  rest  on  the  cellar 
wall !  A.  That  I  couldn't  tell  you. 

By  Mr.  Bradbury. 

(t>.  Did  you  make  a  sketch  of  each  house  as  you 
went  along!  A.  I  did. 

Mr.  Bradbury:  I  would  like  to  ask  Mr. 
Huntington,  and  1  forgot  it  on  my  direct  and 
ask  your  indulgence,  Mr.  Referee,  to  permit 
me  to  prove  by  him  the  different  houses, 
whether  brick  or  tile  and  brick,  because  that 
goes  into  the  question  of  damages. 

The  Referee:   I  will  allow  you  to  do  so. 

Q.  Did  you  take  note  of  the  character  of  the 
superstructure  of  each  of  the  houses  as  you  went 
along.'    A.  I  dill. 

Q.  Will  you  give  me  the  character  of  the  house 
designated  1853-1855  Harrison  Avenue,  the  char- 
acter of  the  superstructure? 

M  r.  Menken :   I  object  to  that. 

The  Referee :  I  think  it  is  perfectly  compe- 
tent for  him  to  show  that  one  house  was  brick 
and  one  hollow  tile.   Objection  overruled. 
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Mr.  Menken:  Exception. 

A.  ISO:]  1  855  Harrison  Avenue,  brick  face,  sides 
and  rear  walls  stucco.  That  means  the  face  of 
the  building  is  brick,  and  the  side  walls  are  stucco 
on  tile. 

1857-1851)  Harrison  Avenue  

Mr.  Menken:  This  testimony  is  irrelevant, 
incompetent  and  immaterial,  and  not  within 
any  issue  before  the  Referee. 

Objection  overruled.  Exception. 

A.  (Continued)  1857-59  Harrison  Avenue,  the 
sumo  as  185.'!- 1 855.  1861-1863  Harrison  Avenue, 
the  same.  1865-1867  Harrison  Avenue,  frame 
superstructure. 

1869-1871  Harrison  Avenue,  all  walls  stucco  on 
till-. 

L873-1875  Harrison  Avenue,  frame  superstruc- 
ture. 

1877-1879  Harrison  Avenue,  front  superstruc- 
ture of  brick;  two  sides  and  rear  stucco  on  tile. 

1881-1883  Harrison  Avenue,  frame  superstruc- 
ture. 

1885-1887  Harrison  Avenue,  brick  front,  side 
walls  and  rear  pebble  dash  on  tile. 

1889  Harrison  Avenue,  superstructure  stucco 
and  half  timber.  Stucco  on  tile.  Rear  and  side 
walls  stucco. 

1891  Harrison  Avenue,  front  wall  brick,  rear 
side  wall  pebble  dash  on  tile. 

1893  Harrison  Avenue,  all  walls  pebble  dash  on 
tile. 

1895  Harrison  Avenue,  brick  front,  rear  and 
side  walls  pebble  dash  on  tile. 

1897  Harrison  Avenue,  all  walls  of  superstruc- 
ture pebble  dash  on  tile. 


180 


F.  B.  Huntington — For  Plaintiff — Re-direct 

538  1899  Harrison  Avenue,  front  walls  brick  and 
pebble  dash  on  tile.  Rear  and  side  walls  pebble 
dash  on  tile. 

1901  Harrison  Avenue,  all  frame. 

1903-1905  Harrison  Avenue,  frame  structure. 

1907  Harrison  Avenue,  pebble  dash  on  tile. 

1915-1917  Harrison  Avenue,  front  wall  brick, 
rear  and  side  walls  pebble  dash  on  tile. 

1919-1921  Harrison  Avenue,  the  same. 

1923  Harrison  Avenue,  superstructure  brick 
and  pebble  dash  on  tile;  rear  and  side  walls  peb- 
ble dash  on  tile.  That  is  all  of  the  Harrison  Ave- 

539  nue' 

University  Avenue,  1852,  stucco  on  tile,  all  four 
walls. 

1856  University  Avenue,  frame. 
1862  University  Avenue,  superstructure  half 
brick  and  stucco  on  tile. 

1866-68  University  Avenue,  frame  throughout. 

1872  University  Avenue,  frame. 

1876  University  Avenue,  brick. 

1880  University  Avenue,  frame. 

1884  University  Avenue,  stucco  on  hollow  tile. 

1888  University  Avenue,  brick. 

1892  University  Avenue,  superstructure  brick 

540  and  stucco  on  hollow  tile. 

1896  University  Avenue,  stucco  on  hollow  tile. 

By  the  Beferee. 

Q.  When  you  went  there  to  make  these  meas- 
urements, how  many  houses  were  on  University 
Avenue,  and  when  T  say  houses,  that  would  mean 
two  family  houses.  How  many  were  there  on 
University  Avenue?    A.  Twelve. 

Q.  How  many  were  there  on  Harrison  Avenue? 
A.  33  on  Harrison  Avenue;  that  would  be  45  all 
told. 
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By  Mr,  Menken. 

Do  you  tell  the  Referee  that  there  are  other 
houses  now  being  constructed  on  Harrison  Ave- 
nue?   A.  T  don't  know  anything  about  that. 

Q.  Bid  you  say  there  were  other  foundations 
being  constructed  other  than  what  you  measured 
on  Harrison  Avenue!  A.  I  did. 

Q.  Did  you  include  that  in  your  answer?  A.  I 
did  not. 

By  Mr.  Bradbury. 

Q.  You  did  not  measure  any  houses  in  the 
course  of  construction?   A.  I  did  not. 

By  the  Referee. 

(t>.  There  are  45  completed  houses  there,  is  that 
right?  A.  Yes. 


William  L.  I'hklan,  resumed,  further  testified 
as  follows: 

Bp  Mr.  Bradbury. 

Q.  I  ask  you  if  the  following  houses  have  been 
erected  by  you  on  Harrison  Avenue:  Nos.  1853, 
1855,  1857,  1859,  1861, 1863, 1865, 1867, 1869,  1871, 
1873,  1875,  1877,  1879,  1881,  1883,  1885,  1887,  1889, 
1891,  1893,  1895,  1897,  1899,  1901,  1903,  1905,  1907, 
1915,  1917,  1919.  1921  and  1923,  same  being  in  the 
Borough  of  the  Bronx,  City  of  New  York?  %A. 
Yes,  sir. 

Q.  Those  are  the  houses  that  you  were  building 
or  about  to  build,  at  the  time  the  plaintiff  in  this 
action  was  doing  work  for  you? 

Mr.  Menken:    I  object  to  that,  on  the 
ground  that  the  building  or  about  to  build 
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houses  calls  for  a  mental  operation  of  this 
witness,  and  the  muling  of  the  Appellate  Divi- 
sion is  for  only  twelve,  and  those  were  the 
houses  in  .contemplation  at  the  time  of  this 
arrangement. 

The  Referee:    Objection  overruled. 

Mr.  Menken:  Exception. 

The  Referee:  I  understand  the  object  of 
the  question  is  to  locate  those  houses  on  the 
Phelan  property. 

Q.  These  houses  that  I  have  referred  to  on 
Harrison  Avenue,  and  University  Avenue,  in  the 
Borouidi  of  the  Bronx,  are  the  houses  that  were 
referred  to  in  your  conversation  with  Mr.  Brescia, 
the  president  of  the  plaintiff  company,  at  the  time 
the  plaintiff  entered  into  your  employ? 

Mr.  Menken:   I  object  to  that. 
The  Referee:    Objection  overruled  on  the 
same  grounds  as  before. 
Mr.  Menken:  Exception. 

A.  Yes,  sir. 

Q.  When  I  refer  to  you,  I  mean  William  L. 
Phelan  Company;  that  is  the  name  of  the  corpor- 
ation?  A.  William  L.  Phelan,  Inc. 

Q.  And  you  are  the  president  of  that  corpora- 
lion?   A.  Yes,  sir. 

Q.  It  is  William  L.  Phelan,  Inc.,  that  erected  all 
these  houses  that  I  have  referred  to  by  numbers 
on' University  and  Harrison  Avenues?  A.  Yes, 
sir. 

Cross  examination  by  Mr.  Menken. 

Q.  Have  you  got  your  payrolls  for  the  brick 
mason  work  on  this  job?   A.  With  me,  no,  sir. 
Q.  Are  they  in  existence  ?  A.  Yes. 
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Q.  And  they  show  when  the  first  brick  mason 
work  was  started  on  this  job  by  you?  A.  Yes,  sir. 

Q.  Can  you  tell  that  date  without  referring  to 
those  pay  rolls  ?  A.  No,  sir. 

Mr.  Menken:    Please  produce  them  at  the 
next  hearing. 

(Whereupon,  at  5  o'clock  P.  M.,  an  adjourn 
nient  was  taken  to  meet  on  December  27th,  1921, 
at  2-.IM)  o'clock  P.  M.) 


2  Hector  Street,  New  York, 
December  27th,  1921,  2:30  P.  M. 
Met  pursuant  to  adjournment. 
Present: 
The  Bk 

1'  Kit  I .  Bj  Mit.  Bkaijuury  and  Mr.  Men- 
ken. 


Frank kix  B.  Huntington  was  recalled  as  a 
witness,  and  further  testified  as  follows: 

liy  Mr.  Bradbury. 

Q.  I  call  your  attention  to  your  testimony  on 
page  127  of  the  minutes,  with  reference  to  the 
number  of  cubic  feet  of  stone  masonry  work  in 
house  designated  1899  Harrison  Avenue,  wherein 
yon  state  that  the  number  of  cubic  feet  in  same 
was  3226.09.  Is  that  correct,  and  if  not.  what, 
should  it  be  ?   A.  3226.90. 

Q.  It  should  be  .90  instead  of  .097   A.  Yes. 

Q.  I  call  your  attention  to  the  testimony  on 
page  131  with  reference  to  the  number  of  cubic 
feet  of  stone  masonry  work  in  the  garage  in  con- 
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550  liootioil  with  the  house  designated  University 
Avenue,  where  the  minutes  show  that  you  stated 
279.95;  is  that  correct,  and  it'  not,  what  should  it 
be?  A.  It  should  be  295.95. 

Q.  I  call  vour  attention  to  the  testimonv  on 
page  130,  where  the  following;  question  was  put  to 
you:  "Q.  What  do  you  mean  by  grade,  what  do 
you  mean  by  that  ?  A.  All  rough  outside."  Was 
that  the  answer  you  made  or  intended  to  make? 

Mr.  Menken:   I  object  to  the  question  as  to 
form. 

The  Referee:    I  think  the  witness  has  a 

551  right  to  explain  the  testimony.  Objection 
overruled. 

Mr.  Menken:  Exception. 

(,>.  (Continued)  Is  that  the  answer  you  made  or 
intended  to  make  in  answer  to  that  question  which 
reads:  "Q.  What  do  you  mean  by  grade;  what 
do  von  mean  by  that/"   A.  That  is  not  very  defi- 

WW  * 

nite,  "All  rough  outside";  I  don't  remember  say- 
ing that  because  it  does  not  mean  anything. 

Q.  What  do  you  mean  by  grade,  and  what  did 
you  mean  by  grade  wheu  you  referred  to  grade  in 
your  testimony? 

552  Mr.  Menken :  I  object  to  the  form  of  the 
question. 

The  Referee:  Objection  overruled. 

Mr.  Menken:  Kxception. 

/>//  the  Referee. 

Q.  What  do  you  mean  by  grade?  A.  Grade  is  a 
natural  surface.  I  measured  from  the  natural 
surface  up  to  the  top  of  the  stone  work. 

Q.  I  call  your  attention  to  the  testimony  on 
page  142,  and  your  answer  to  the  question  reading 
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as  follows:  "Q.  What  did  you  do  with  this  house 
1853-1855?"  and  that  part  of  your  answer  read- 
ing "225  feet."  Is  225  feet  correct,  and  if  not, 
what  should  it  he?   A.  That  should  he  255. 

Q.  That  should  he  255  instead  of  225?   A.  Yes, 
sir. 

Q.  And  further  to  that  part  of  your  same  an- 
swer, "Now,  the  height — 11  feet  by  1  foot  6 
inches."  Is  that  correct?  A.  That  should  he  11 
feet  high  by  1  foot  (>  inches  width. 

Q.  What  did  you  do  with  those  figures  in  con- 
nection with  the  255?    A.  Multiplied  them. 

Q.  And  on  the  same  page  I  call  your  attention 
to  your  testimony  in  answer  to  the  question  read- 
in"::  "(,).  What  grade?  The  curb  grade  or 
what?"  And  that  part  of  your  answer  reading, 
"And  allowing  three  feet  below  grade  gives  me 
8  feet."   Is  that  correct?   A.  No. 

Q.  What  should  it  be?  A.  11  feet. 

/>//  the  Referee. 

Q.  In  your  testimony  on  page  142,  did  you  in- 
tend to  say  that  the  cellar  itself,  the  walls  were 
8  feet  high,  and  were  3  feet  below  grade,  and  add- 
ing 8  and  3  together  made  11  feet  of  wall?  A. 
Yes,  sir.  T  got  grade  and  added  3  feet,  assumed  555 
3  feet  below  grade,  according  to  the  Building 
Code. 

I iii  Mr.  Bradbury. 

Q.  I  call  your  attention  to  your  testimony  on 
page  144  in  answer  to  the  question  reading:  "Q. 
Have  you  seen  the  balance  of  these  houses,  Mr. 
Huntington?"  And  your  answer  thereto,  t4I  have 
not  seen  one  of  them."  What  houses  did  you  un- 
derstaiul  Mr.  Menken  to  be  referring  to  when  he 
asked  you  that  question  and  you  made  that  an- 
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swer  i  A.  The  houses  under  construction  on  Har- 
rison Avenue. 

By  the  Referee. 

Q.  How  many  of  them  were  there f  A.  Four  or 
five. 

Q.  At  the  northerly  end  of  the  operation?  A. 
Yes,  sir. 

By  Mr.  Bradbury. 

Q.  And  those  four  or  five  were  not  included  in 
any  of  the  houses  that  you  measured,  namely,  the 
45?   A.  No. 

(,).  The  45  houses  that  you  measured,  did  you 
find  that  all  the  stone  masonry  work  was  com- 
pleted? A.  Yes,  sir. 

(t>.  Now  1  call  your  attention  to  the  testimony 
on  page  148,  and  to  your  answer  reading:  "1853- 
1855  Harrison  Avenue,  brick  face."  Does  that 
mean  the  front  wall  t   A.  Yes. 

Q.  That  is  the  front  wall  is  brick?   A.  Yes. 

Q.  What  is  the  rear  wall  of  the  house  1853-1855 
Harrison  Avenue.'   A.  Stucco  on  tile. 

Q.  I  call  your  attention  to  your  testimony  near 
the  bottom  of  the  page  reading:  "1877-1879  Har- 
rison Avenue,  trout  superstructure  of  brick."  Ts 
the  front  wall  of  that  house  brick?   A.  Yes. 

Q.  And  the  two  sides  and  the  rear  wall  stucco 
on  tile?  A.  Yes. 

Q.  At  the  bottom  of  that  page  I  call  your  at- 
tention to  your  testimony  reading,  "1885-1887 
Harrison  Avenue,  brick  front,  side  walls  and  rear 
pebble  dash  on  tile."  When  yon  refer  to  "rear," 
do  you  mean  the  rear  walls?   A.  Yes. 

Q.  I  call  your  attention  to  page  149,  reading, 
"1889  Harrison  Avenue,  superstructure  stucco 
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and  half  timber."  When  you  say  superstructure 
stucco,  do  you  moan  stucco  on  tile?  A.  Yes. 
Wherever  stucco  is  used  it  is  on  tile 

Q.  And  further  to  that  part  of  your  answer, 
"Rear  and  side  walls  stucco."  Are  the  rear  and 
side  walls  of  that  house  1889  Harrison  Avenue, 
stucco  on  tile?   A.  Yes. 

Q.  T  call  your  attention  to  your  testimony  on 
the  same  page,  "1891  Harrison  Avenue,  front  wall 
brick,  rear  and  side  walls  pebble  dash  on  tile." 
Po  you  mean  rear  and  side  walls  ?   A.  Yes. 

Q.  On  the  same  page,  your  testimony  reading, 
"1903-1905  Harrison  Avenue,  frame  structure." 
Do  you  mean  there  frame  superstructure?  A. 
Yes. 

Q.  And  on  the  same  page  to  your  testimony 
reading,  "191'.*)  Harrison  Avenue,  superstructure 
brick  and  pebble  dash  on  tile."   A.  Yes. 

Q.  What  is  the  front  wall  of  that  house?  A. 
Brick  and  pebble  dash  on  tile,  192."]  Harrison 
Avenue. 

By  the  Referee. 

Q.  The  front  is  the  same  as  the  side,  is  it?  A. 
Yes,  it  is  pebble  dash  on  tile,  together  with  brick- 
work. 

By  Mr.  Bradbury. 

Q.  I  ask  you  if  you  have  computed  the  meas- 
urements showing  the  total  of  same  relative  to 
the  stone  mason  work  on  the  houses  on  Harrison 
Avenue,  and  if  so,  what  is  the  total? 

Mr.  Menken:  I  object  to  this  line  of  testi- 
mony; flie  houses  or  the  garages,  or  the 
houses  separately. 
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562  Q.  The  houses  separately  on  Harrison  Avenue! 
A.  92,803.09  cubic  feet. 

Q.  Now,  as  to  the  parages  on  Harrison  Avenue? 
A.  10,327.54  cubic  feet;  a  total  of  103,130.63. 

Q.  Now  as  to  the  stone  mason  work  in  the 
houses  on  University  Avenue  f  A.  40,481.24  cubic 
feet. 

Q.  And  as  to  the  garages  in  connection  there- 
with? A.  2785.3(5  cubic  feet  ;  a  total  of  43,260.00. 
And  a  grand  total  of  Harrison  and  University 
Avenues,  including  houses  and  garages,  of  140,- 
397.23  cubic  feet. 

Q.  And  those  totals  exclude  the  measurements 
of  the  retaining  walls  on  University  Avenue.  1 
mean  the  rear  retaining  walls  next  to  the  aque- 
duct? A.  Yes. 

By  M?'  Menken. 

Q.  Do  you  know  when  these  houses  were 
erected?  A.  No. 

Q.  And  some  of  the  houses  on  Harrison  Avenue 
that  you  did  measure  the  foundation  work  of 
are  still  in  the  course  of  construction?  A.  I  will 
say  that  they  are  not  fully  completed  as  to  interior 
such  as  plumbing;  your  masonry  work  is  all  fin- 
564  ished. 

You  are  an  architect,  aren't  you?    A.  Yes. 

Q.  You  know  what  construction  is?   A.  Yes. 

Q.  When  a  house  is  finished,  construction  is 
completed?  A.  Yes;  but  there  is  a  line  of  demar- 
cation— you  can  draw  quite  a  line  between  

Q.  Are  the  houses  of  which  you  gave  the  meas- 
urements of  the  stone  work,  wholly  completed? 
A.  As  far  as  the  stone  work,  yes. 
As  far  as  the  stone  work,  yes. 

(L>.  How  many  are  not  so?  A.  Two  or  three,  as 
far  as  I  can  see. 
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Q.  And  the  mechanics  are  now  working  there?  565 
A.  There  may  be  some  work  going  on  in  the  others 
that  I  did  not  see;  I  did  not  go  in  the  upper  part 
of  any  of  the  buildings  above  the  cellar  floor  ex- 
cept probably  in  two  buildings,  and  saw  some 
stone  tire  places  which  1  have  not  even  ligured  in. 

Mr.  Menken:   I  move  to  strike  out  the  last 
part  of  the  answer. 

By  Mr.  Bradbury. 

Q.  The  two  or  three  that  you  refer  to  as  not 
having  been  wholly  completed,  what  did  you  no- 
tice about  them  that  had  not  been  completed  /   A.  555 
Some  painting  and  some  plumbing. 

Q.  And  that  is  what  you  mean  when  you  say 
those  two  or  three  houses  had  not  been  fully  com- 
pleted? A.  Yes,  sir. 

By  Mr.  Menken. 

Q.  Did  you  see  workmen  working  on  them?  A. 
Yes. 

By  the  Referee. 

Q.  Were  the  foundation  walls  completed  in  each 
house  as  to  which  you  have  testified  that  you 
measured  the  cubic  capacity  of  the  foundation  567 
walls?  A.  They  were. 

By  Mr.  Bradbury. 

Q.  That  is  so  as  to  each  and  every  one  of  the 
45  houses?  A.  Yes,  sir. 

Q.  In  measuring  these  houses  you  measured  all 
stone  masonry  work,  did  you  not?   A.  I  did. 

Q.  That  would  include  the  front  retaining  wall, 
the  side  of  the  steps  or  the  cheeks,  and  the  gar- 
ages?   A.  No,  the  garages  are  taken  separately; 
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568  but  the  rear  stops  and  the  front  steps  and  the 
retaining  wall,  and  the  house  walls,  all  sections. 

Q.  Have  yon  the  memorandum  showing  the 
measurements  that  you  took  of  each  and  every 
one  of  the  45  houses  here?   A.  I  have. 

Q.  So  that  you  are  in  a  position  to  give  them, 
if  the  opposing  counsel  wauls  them?   A.  I  am. 

By  the  Referee, 

Q.  Do  I  understand  that  you  have  included  in 
your  totals,  the  retaining  walls  of  the  sidewalk  in 
each  house.'  A.  Yes,  sir;  it  forms  a  big  part  in 
some  of  the  houses 

569  Q.  There  is  a  house  and  a  garage  at  the  back, 
and  you  include  the  front  retaining  wall  and 
house  foundations  in  one  figure,  and  the  garage 
in  another?   A.  Yes,  sir. 

By  Mr,  Bradbury. 

Q.  I  show  you  this  photograph  (handing)  and 
ask  you  if  you  recognize  that  to  be  the  picture  of 
the  rear  end  of  one  of  the  garages  of  the  Phelan 
job  on  Harrison  Avenue,  coming  in  contact  with 
the  retaining  wall  next  to  the  aqueduct?   A.  I  do. 

Q.  Is  that  a  correct  representation  of  the  con- 
dition  as  existing  when  you  were  taking  these 
measurements?   A.  Yes,  sir. 

Mr.  Bradbury:  I  offer  the  picture  in  evi- 
dence. 

Mr.  Menken:  I  do  not  think  anything  is 
gained  by  having  admitted  in  evidence  a 
photograph  of  any  particular  kind  of  wall. 
This  evidence  is  not  taken  here  before  you 
as  to  the  character  of  workmanship,  the  only 
evidence  before  you  is  the  quantity  of  wall 
built.  It  is  of  no  aid  in  determining  the  fact 
which  is  here  before  you  as  Referee. 
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By  Mr.  Bradbury.  571 

lt>.  The  garage  that  is  shown  in  this  picture  is 
behind  which  house  on  Harrison  Avenue/  A.  I 
think  it  is  1923  Harrison  Avenue. 

The  Referee :  I  will  admit  it  on  the  ground 
that  it  may  throw  some  light  upon  the  sur- 
roundings of  this  particular  part  of  the  job 
on  Harrison  Avenue. 

Mr.  Menken:  Exception. 

(  Received  and  marked  Plaintiff's  Exhibit 
D,  Dec.  27,  1921.) 

I  show  you  Plaintiff's  Exhibit  C,  being  a  ^72 
photograph  of  one  of  the  houses  on  the  Phelan 
job  on  Harrison  Avenue,  and  ask  you  if  that  front 
retaining  wall  is  constructed  of  concrete  blocks, 
such  as  you  refer  to  in  your  testimony?   A.  It  is. 

Q.  Is  the  side  wall  there  of  concrete  blocks 
also?   A.  Yes,  the  side  wall  of  and  retaining  wall. 

(Adjourned  to  Tuesday,  Jan.  3,  1922,  at  2.30 
P.  M.) 

Next  exhibit,  Plaintiff's  E. 


2  Rector  Street,  New  York, 
January  3,  1922,  2.30  P.  M. 

Met  pursuant  to  adjournment. 

Present : 

The  Referee,  Mr.  Bradbury  and  Mr.  Men- 
ken. 
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William  L.  Phelan,  resumed,  further  testified 
as  follows: 

By  Mr.  Bradbury. 

Q.  Mr.  Phelan,  it  was  William  L.  Phelan,  Inc., 
was  it  not,  that  erected  the  following  houses  on 
University  Avenue,  Borough  of  the  Bronx,  this 
city:  Nos.  1852, 185(5,  1802,  1866,  1868,  1872,  1876, 
1880,  1884,  1888,  1892  and  1896? 

Mr.  Menken:  I  object  to  the  form  of  the 
question. 

The  Referee:  Objection  overruled. 

Mr.  Menken:  Exception. 

A.  I  built  those  houses,  yes,  sir;  1850  to  1896  Uni- 
versity Avenue.  1  built  twelve  houses  there  and 
No.  1850  is  the  first  one. 

Q.  William  L.  Phelan  Inc.  erected  the  houses 
1850  to  1890  University  Avenue  that  I  have  re- 
ferred to?   A.  Yes,  sir. 

Q.  And  the  houses  that  I  have  referred  to  on 
University  Avenue  in  the  Borough  of  the  Bronx, 
are  the  houses  that  were  referred  to  in  your  con- 
versation with  Mr.  Brescia  as  the  presidenl  of 
the  Brescia  Construction  Company,  the  plaintiff 
at  the  time  that  the  plaintiff  entered  into  the  em- 
ploy of  William  L.  Phelan  Inc.? 

Mr.  Menken  :  1  think  it  is  an  improper  way 
to  examine  this  witness,  and  I  object  to  it  as 
incompetent,  immaterial  and  irrelevant. 

Q.  Referring  to  your  conversation  with  Mr. 
Brescia,  as  president  of  the  plaintiff  company,  at 
the  time  that  the  plaintiff  company  entered  into 
the  employ  of  the  William  L.  Phelan  Inc.,  did  you 
refer  to  houses  on  University  Avenue.'  A.  Yes, 
sir. 
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Q.  W  hat  liousea  did  you  at  that  time  refer  to?  577 
A.  The  12  houses  I  built  between  Treraont  and 
Burnside  Avenues,  known  as  1850  to  1896  Uni- 
versity Avenue. 

Q.  In  the  Borough  of  the  Bronx,  City  of  New 
York?  A.  Yes,  sir. 

(I  I  show  you  Plaintiff's  Exhibit  C,  and  call 
your  attention  to  the  concrete  blocks  that  show 
in  the  front  retaining  wall  running  around  the 
front  yard,  and  ask  you  how  many  of  those  con- 
crete blocks  were  put  into  the  different  houses 
that  we  have  referred  to  here  on  University  Ave- 
nue and  Harrison  Avenue? 

Mr.  Menken:  I  object  to  that  question  as 
Immaterial  and  irrelevant.  The  Harrison 
Avenue  houses  are  not  within  the  scope  of 
this  reference. 

The  Referee:    Objection  overruled. 

Mr.  Menken:  Exception. 

A.  I  had  about  80,000  of  these  blocks. 

Mr.  Menken:  I  move  to  strike  out  the  an- 
swer. 

Motion  denied.  Exception. 

Q.  Were  those  80,000  blocks  put  into  these  579 
houses  on  University  Avenue  and  Harrison  Ave- 
nue? A.  Yes. 

Q.  They  were  all  used  in  these  houses  by  Wil- 
liam L.  Phelan  Inc.? 

Mr.  Menken:  Objected  to  as  immaterial 
and  irrelevant. 

Objection  overruled.  Exception. 

A.  Yes,  sir. 

Q.  W  hat  is  the  size  of  these  concrete  blocks  that 
I  have  called  your  attention  to  /  A.  Almost  a  cubic 
foot  in  each  block;  not  quite  a  cubic  foot. 
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Q.  How  much  would  it  lack  of  a  cubic  foot,  if 
you  know?  A.  If  1  can  remember  right  they  are 
6  by  8  by  22.  That  is  a  little  bit  short  of  a  cubic 
foot. 

By  the  Referee. 

0  by  6  by  24  would  be  just  a  cubic  foot,  would 
it  not  ?  A.  Yes,  sir. 

Cross  examination  (continued)  by  Mr.  Menken. 

Q.  Who  drew  the  plans  for  these  houses?  A. 
Moore  &  Landseidel,  148th  Street  and  Third  Ave- 
nue, Columbia  Trust  Company  building. 

(J.  When  did  you  give  them  the  order  to  draw 
the  plans  for  the  University  Avenue  houses  I  A. 
1  couldn't  tell  you  that;  I  don't  remember. 

(J.  Have  you  any  record?   A.  Yes. 

Q.  Whore  are  the  records?  A.  Up  in  the  office. 
What  record  is  it  that  you  are  now  refer- 
ring to?  A.  1  could  refer  to  the  date  of  the  plan 
or  I  could  refer  to  the  plan  number,  and  in  that 
way  find  out  when  the  plans — when  the  order  for 
the  plans  was  given.  It  was  given,  if  I  can  re- 
member, some  time  in  April  or  May,  1919.  It 
might  have  been  later. 

Q.  Can  you  make  that  date  certain?  A.  I  can 
refer  to  my  records. 

Q.  Will  you  refer  to  your  records.'  A.  Yes,  1 
will  be  glad  to. 

Q.  Wluue  is  the  building  permit  for  the  12 
houses  on  University  Avenue  ?  A.  I  couldn't  tell 
you  where  it  is  now.  We  probably  have  them 
amongst  our  papers. 

Q.  Do  you  know  when  you  got  the  building  per- 
mit? A.  I  think  I  stalled  that  job  around  July 
or  August;  that  would  be  the  time  I  got  the  build- 
ing permit,  July  or  August,  1919. 


195 


William  L.  Phclan — For  Plaintiff — Cross 

Q.  That  is  August?  A.  Yes,  that  is  August,  as  583 
f.-i  r  as  I  can  remember, 

Q.  Have  you  got  that  building  permit  1  A.  Yes. 

Q.  Do  you  know  when  you  gave  the  order  to 
draw  the  plans  for  the  Harrison  Avenue  houses? 
A.  That  was  the  following  February,  I  think  I 
was  working  on  that. 

Q.  February,  1920?  A.  Yes. 

Q.  You  gave  the  order  for  those  plans  to  the 
san  e  archil  eel  I    A.  The  same  architect. 

Q.  And  you  got  a  building  permit  for  those? 
A.  Yes,  sir. 

Q.  Will  you  bring  down  that  building  permit,  ,_g^ 
please.'     A.  Yes. 

Q.  Did  you  keep  a  record  of  the  first  work  that 
was  done  by  the  plaintiff  in  this  action.'    A.  Yes. 

What  record  is  that  which  you  refer  to?  A. 
What  he  sent  me  the  bill  for. 

(t».  What  is  that?    A.  Stone  work,  brick  work 
and  laying  some  blocks. 

Q.  Where  is   that    record?     A.  It  must  be 
amongst  our  papers  up  in  the  office. 

Q.  Were  you  asked  to  bring  that  down?  A. 
No,  I  was  not.  I  was  asked  about  when  the  brick 
work  was  started. 

Q.  Have  you  the  pay  rolls  for  the  brick  mason  585 
work?    A.  1  have  that  here;  I  didn't  know  you 
wanted  anything  else. 

Q.  Have  you  got  the  pay  rolls  themselvqs? 
A.  Yes,  sir,  I  have  the  pay  rolls  for  all  the  brick- 
work on  the  job. 

Q.  What  is  the  first  date  upon  which  brickwork 
was  done  on  the  job?  A.  The  first  payment  Oc- 
tober 17,  1919. 

Q.  That  was  for  work  done  for  what  week? 
A.  The  week  of  October  17,  1919.  I  presume  that 
was  a  Saturday. 
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586        Q.  From  the  10th  to  the  17th  of  October,  1919? 
A.  Yes,  sir. 

Q.  What  was  the  date  of  the  first  work  that 
the  Brescia  Const  ruction  Company  did  for  you? 
A.  That  must  have  been  before  that. 

Q.  Have  you  got  it  ?  A.  I  don't  know;  I  couldn't 
tell  you. 

Q.  Have  you  the  date  of  that!  A.  Yes,  sir; 
I  find  it  here. 

Q.  Did  you  pay  the  Brescia  Construction  Com- 
pany any  money  for  work  before  that  date?  A. 
Xo,  sir. 

5gy         Q.  Did  you  make  any  advances  to  them?  A. 
No,  sir. 

Q.  How  long  after  they  commenced  doing  work 
did  you  make  advances?  A.  I  guess  he  was  work- 
ing there  thirty  days  before  I  gave  him  any 
money. 

Q.  When  did  he  start  work,  do  you  know?  A. 
I  don't  know  off-hand. 

Q.  Have  you  got  a  record  of  that?   A.  Yes. 

Q.  Will  you  produce  that  record?   A.  Yes,  sir. 

Q.  Have  you  got  anything  to  tell  us  the  date 
when  you  had  the  first  conversation  with  Brescia 
about  doing  work  on  these  houses?  A.  I  have 
588  an  estimate  from  them,  and  I  suppose  I  could 
refresh  my  memory  from  that. 

Q.  Will  you  do  so?    A.  Yes,  sir. 

Mr.  Menken:  Without  those  exact  dates, 
Mr.  Referee,  I  do  not  want  to  go  further  with 
the  examination  of  this  witness,  because  it 
would  only  be  duplicating  the  questions. 
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Domixick  Cafarelli,  recalled,  further  testified  589 
as  follows: 

liy  Mr.  I!  nut  bury. 

Q.  You  laid  the  stone  work  in  the  retaining 
wall  that  runs  along  against  the  Aqueduct  on 
University  Avenue?   A.  Yes,  sir. 

Q.  Do  you  know  the  thickness  of  the  base?  A. 
1  tell  you,  there  was  rock  there ;  some  places  may 
be  2  feet  6  inches,  may  be  some  places  was  only 
about  (J  inches  on  account  of  the  rock. 

Q.  Would  2  feet  G  inches  be  the  greatest  thick- 
ness?  A.  Yes,  sir;  about  2  feet  6  inches. 

Q.  And  you  laid  or  made  the  retaining  wall 
that  runs  along  against  the  aqueduct  on  the 
Harrison  Avenue  side  of  the  Phelan  property? 
A.  Yes,  sir. 

Q.  Do  you  know  the  thickness  of  the  base  of 
that  retaining  wall  ?  A.  20  inches. 

Q.  "Would  that  be  the  greatest  thickness?  A. 
Yes,  sir,  the  average,  I  think. 

Q.  The  average  thickness  is  20  inches?  A. 
Yes,  sir. 

(Adjourned  to  Thursday,  January  5,  1922,  at 
2:30  o'clock.) 


2  Rector  Street,  New  York, 
January  5,  1921,  2 :30  P.  M. 

Met  pursuant  to  adjournment. 

Present:  The  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 

After  waiting  until  3  o'clock  P.  M.,  and  the  wit- 
ness not  appearing,  an  adjournment  was  taken  to 
meet  on  Tuesday,  January  10,  1922,  at  2:30 
o'clock  P.  M. 
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592  2  Rector  Street,  New  York, 

January  10,  1922,  2:30  P.  M. 

Present:    The  Rkiekee. 

The  Referee:  At  the  request  of  Mr.  Brad- 
bury by  telephone,  he  being  engaged  in  the 
trial  of  an  action  in  Bronx  County,  the  hear- 
ing is  adjourned  until  January  11,  1922,  at 
2 :30  o'clock  p.  m. 


593 


2  Rector  Street,  New  York, 
January  11,  1922,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Reeekee,  Mr.  Braouury  and  Mr. 
Menken. 


William  L.  Phelax,  resumed,  further  testified 
as  follows: 

Cross  examination  continued  by  Mr.  Menken. 

Q.  You  were  asked  to  produce  some  papers; 
have  you  got  them  with  you.'  A.  I  have  some  of 
1  lie  papers;  I  don't  know  as  1  have  got  them  all. 
594  Q.  And  the  payrolls,  did  you  bring  those  down? 
A.  Yes,  I  have  some  memorandums  from  the  pay- 
rolls. 

Q.  You  say  you  have  with  you  what,  now?  A. 
I  have  a  memorandum  of  the  payrolls  on  brick- 
work and  stonework  on  Harrison  Avenue  and  Uni- 
versity Avenue. 

Q.  1  am  talking  now  about  the  payroll  for 
University  Avenue  only?  A.  What  part  of  the 
work  ? 
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Q.  Tin-  first  brick  mason  work?  A.  That  was  595 
October  17th,  that  payroll  tor  brick  work  on 
University  Avenue;  October  17,  1019,  and  June 
25,  1920,  bricklayers  and  laborers.  These  are 
memorandums  of  the  money  1  spent  on  the  dif- 
ferent jobs. 

Q.  They  are  not  the  original  payrolls?  A.  No, 
I  have  not  the  original  payrolls  to  bring  down 
here. 

Q.  You  said  you  had  the  payrolls  in  your  previ- 
ous testimony?  A.  Memorandums  of  the  money 
we  spent;  that  is  what  I  call  a  payroll. 

Q.  I  meant  a  paper  with  the  names  of  the 
men  that  were  working  on  the  job;  that  is  gen- 
erally known  as  a  payroll,  isn't  it?  A.  That  is  a 
time  book.  I  may  have  them;  I  didn't  sec  them; 
I  didn't  find  them;  that  did  not  have  the  men's 
names  in. 

Q.  You  mean  that  wh'ch  you  are  now  looking 
at  is  a  transcript  of  your  book  account  ?   A.  Yes. 

Q.  And  you  mean  to  tell  us  that  you  kept  track 
of  the  men  and  their  time,  at  the  time  that  they 
were  working.'    A.  Yes,  I  did. 

Q.  Where  is  that  record?    A.  I  don't  know;  I 
would  have  to  look  it  up. 

Q.  That  is  what  is  known  in  the  building  busi-  597 
ness  as  a  payroll,  isn't  it?  A.  I  call  a  payroll  my 
weekly  expenses  of  my  various  contractors  and 
even  t  hing. 

Q.  The  payroll  of  your  mason  work,  isn't  that 
a  paper  which  has  the  names  of  the  men,  where 
employed  by  you  to  work,  and  the  particular  kind 
of  work,  and  the  number  of  hours  they  work  on 
it  during  the  week  for  which  they  are  paid.  Is 
that  what  they  call  a  mason's  payroll?  A.  Yes, 
sir. 
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598  Q.  Have  you  those?  A.  I  haven't  got  the  orig- 
inals with  mo,  no  sir. 

Q.  You  were  asked  to  produce  those  I  A.  I 
did  not  find  them;  I  looked  for  them;  my  book- 
keeper has  been  sick,  he  has  not  been  around  for 
two  or  three  weeks. 

Q.  You  have  not  destroyed  them?  A.  I  don't 
know ;  I  could  not  tell  you. 

Q.  That  is  a  record  of  the  job,  isn't  it?  A. 
We  do  not  keep  those  tilings  forever. 

Q.  The  job  is  not  finished  yet,  is  it?  Part 
of  the  Harrison  Avenue  job  is  not  finished  yet? 
A.  Tt  has  been  continued. 

Q.  Have  you  finished  it  yet?   A.  No. 

Q.  The  Harrison  Avenue  job  was  a  continua- 
tion of  the  University  Avenue  job?  A.  I  would 
like  to  ask  you  what  you  asked  me  to  bring  down 
here;  you  didn't  ask  me  to  bring  down  any  orig- 
inal time  books. 

Q.  You  were  asked  on  page  153  of  the  record: 
"Have  you  got  your  payrolls  for  the  brick  mason 
work  on  this  job?    A.  With  me,  no,  sir. 

"Q.  Are  they  in  existence?    A.  Yes,  sir. 

"Q.  And  they  show  when  the  first  brick  mason 
work  was  started  on  this  job  by  you?  A.  Yes, 
600  sir. 

"Q.  Can  you  tell  that  date  without  referring  to 
those  payrolls?    A.  No,  sir. 

"Q.  Please  produce  them  at  the  next  hearing?" 

A.  You  asked  me  for  the  payrolls — 

Q.  Can  you  get  those  payrolls?  A.  I  don't 
know;  I  suppose  I  could. 

Q.  You  stated  at  page  169  in  answer  to  the 
question,  "Q.  Have  you  got  the  payrolls?  A. 
Yes." 

A.  Yes,  sir,  I  have  the  payrolls  right  here  for 
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that  brick  work  on  the  job,  the  amounts  of  the  601 
payrolls. 

Q.  Instead  of  the  payrolls?    A.  I  don't  under- 
stand what  you  mean. 

You  understood  that  we  wanted  the  payrolls 
showing'  the  amount  paid  to  the  masons,  and  the 
time  they  worked  during  that  week?  A.  Yes,  I 
understand  that  now. 

Q.  Have  you  got  the  building  permits  here? 
A.  No,  sir. 

<x>.  Where  arc  they?  A.  You  will  have  to  go 
over  to  the  Building  Department  and  get  them. 

Q.  You  received  when  you  started  to  build 
what  you  call  a  duplicate  building  permit?  A. 
We  never  kept  them,  we  destroyed  them. 

Q.  When  did  you  destroy  them?  A.  I  don't 
know;  I  don't  think  that  should  be  put  up  to  me 
to  go  and  get  any  building  certificate;  I  don't 
see  why  I  should  be  called  upon  to  spend  my 
time  to  go  over  there  and  dig  out  these  records. 

Q.  When  you  started  building  operations,  you 
got  from  the  city  what  is  known  as  a  building 
permit,  did  you  not?   A.  What  kind  of  a  permit? 

Q.  You  got  a  building  permit  showing  that 
the  plans  had  been  passed  by  the  Department, 
and  that  you  have  been  duly  authorized  to  erect  603 
the  buildings  in  accordance  with  those  plans?  A. 
We  do  not  get  that;  the  architect  gets  it. 

Q.  And  turns  them  over  to  you?   A.  We  never 
got  those  permits. 

Q.  Do  you  mean  to  tell  us  that  the  architect 
did  not  turn  over  to  you  the  building  permit  for 
the  University  Avenue  houses?    A.  He  did  not. 

Q.  And  that  you  never  saw  it?   A.  I  would  not 
say  that. 

Q.  Where  did  you  see  it?  A.  I  don't  remember 
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604     seeing  it  for  any  of  the  jobs,  and  I  have  built  300 
houses. 

Q.  Who  was  the  architect?  A.  Moore  &  Land- 
siedcl. 

Q.  Who  was  the  one  you  did  business  with?  A. 
The  firm  of  Moore  &  Landsiedel. 

Q.  Of  that  firm  who?  A.  Mr.  Frederick  Land- 
siedel and  Mr.  Frank  Moore. 

Q.  Both  of  them?   A.  Yes. 

Q.  Do  you  know  whether  they  received  the 
building  permit  after  approval  of  the  plans?  A. 
I  know  that  they  must  have. 
gQj-         Q.  And  to  the  best  of  your  knowledge  they 
never  turned  it  over  to  you  ?   A.  That  is  right. 

Q.  Nor  to  any  one  on  your  behalf?  A.  Not 
as  I  know  of. 

Q.  You  are  the  only  one  interested  in  that 
operation?  A.  There  are  some  others  in  the  fam- 
ily interested;  it  is  a  corporation. 

Q.  And  you  haven't  got  those  records  of  the 
corporation  to  your  knowledge?  A.  My  book- 
keeper might  have  received  them  and  tucked  them 
away  somewhere. 

Q.  Will  you  inquire  about  that?   A.  I  will. 

Mr.  Bradbury:    Inquire  about  what? 
Mr.  Menken:   The  building  permits. 

Q.  You  say  from  the  record  that  you  took 
from  your  books  that  the  first  brick  mason  pay- 
roll that  you  paid  out  there  was  when? 

Mr.  Bradbury:    I  object  to  that. 
Objection  overruled.  Exception. 

A.  I  paid  out  to  the  bricklayers  that  I  had  em- 
ployed, (he  first  money  they  got  was  October  17, 
ll)li>,  and  the  first  money  that  Brescia  got,  he 
did  a  ltitle  brick  work,  was  October  10th,  1919. 
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Q.  And  the  brick  mason  work  that  you  now 
refer  to  was  for  the  week  preceding  that  date, 
was  it  not? 

Mr.  Bradbury:   I  object  to  that. 
Objection  overruled.  Exception. 

A.  Yes,  sir. 

Mr.  Bradbury:  I  move  to  strike  out  the 
answer  on  the  ground  it  is  immaterial,  irrele- 
vant and  incompetent,  and  that  it  is  not  con- 
cerned with  the  issues  in  this  case. 

Motion  denied.  Exception. 

Q.  And  these  brick  masons  that  did  that  work, 
were  they  employed  by  the  company  or  by  you? 

Mr.  Bradbury:  Objected  to  as  no  date  is 
fixed,  whether  before  Mr.  Brescia  was  there 
or  after  Mr.  Brescia  was  there. 

Objection  overruled.  Exception. 

A.  They  were  hired  by  me. 

Q.  By  you  as  President  of  the  Phelan  Com- 
pany? A.  Yes,  sir. 

Q.  When  was  the  last  money  that  you  paid  to 
the  Brescia  Construction  Company;  what  is  the 
date  of  it?  A.  I  don't  remember  that  I  brought 
that  with  me. 

By  the  Referee. 

Q.  Can  you  answer  it  without  any  data?  A.  I 
was  only  asked  when  the  first  money  was  given. 
I  did  not  expect  to  be  called  upon  to  tell  when 
lie  <rol  the  last  money.  Tt  was  three  or  four 
months  after  he  had  the  trouble,  after  the  job 
was  stopped. 


William  L.  Phdan—For  Plaintiff— Cross 

610  By  Mr.  Menken. 

Q.  When  was  the  date  of  the  first  money  that 
you  paid  to  Mr.  Cafarellif 

Mr.  Bradbury :  I  object  to  that.  What 
purpose  can  there  be  in  asking  the  question 
when  was  the  first  moneys  he  paid  Mr.  Cafa- 
relli,  or  the  date. 

The  Referee :  I  think  it  is  competent.  The 
objection  is  overruled. 

Mr.  Bradbury:  Exception. 

A.  October,  1919;  I  don't  know  the  day. 

611  Q.  Have  you  got  that  day  in  your  records? 
A.  Yes. 

Q.  Have  you  got  any  record  with  you  to  show 
the  date  when  Mr.  Brescia  started  that  work  of 
building  the  stone  foundations?  A.  1  have  a 
memorandum  here  which  would  lead  me  to  be- 
lieve he  started  in  August,  the  19th  of  August, 
1919. 

Q.  You  are  sure  it  was  not  about  the  15th  of 
September  1  A.  1  think  it  was  before  that.  I 
think  he  started  in  August,  although  it  could  have 
been  September. 

Q.  Do  you  remember  upon  the  trial  of  this  case 

612  before  Judge  Tierney  being  asked  this  question: 
"Q.  So  the  middle  of  October  you  say  that  Mr. 
Brescia — the  first  of  October  Mr.  Brescia  stopped? 
A.  No,  sir;  he  started  about  the  15th  of  Septem- 
ber." What  work  was  he  doing?  A.  He  was 
laying  the  foundation  for  four  houses,  stone  work. 

Q.  Do  you  remember  those  questions  and  an- 
swers? A.  T  will  take  that  in  preference  to  this, 
because  at  that  time  I  was  familiar  with  it. 
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By  the  Referee.  613 

Q.  You  think  it  was  the  middle  of  October!  A. 
No,  August  or  September. 

By  Mr.  Menken. 

You  were  doing  the  excavating  there,  weren't 
you/    A.  Yes,  sir. 

And  the  first  plans  that  you  ordered  drawn 
were  the  plans  for  the  12  houses  on  University 
Avenue,  is  that  right?   A.  Yes. 

O,.  And  1  believe  you  told  us  that  the  plans 
for  the  first  of  the  Harrison  Avenue  houses  were 
drawn  the  following  year,  is  that  right?    A.  I  614 
have  a  memorandum  here  of  when  the  plans  were 
ordered  and  filed. 

Q.  When  were  the  plans  ordered  for  the  Uni- 
versity Avenue  houses?  A.  About  two  weeks  be- 
fore August  18th,  1919;  we  have  the  date  here 
that  they  were  filed  on  August  18th,  1919,  plans 
for  five  houses  on  the  east  side  of  University 
Avenue. 

Q.  Those  are  known  as  the  first  five  houses 
built?  A.  Yes,  sir. 

Q.  In  other  words,  you  had  the  plans  ordered 
for  the  first  five  houses  on  University  Avenue; 
is  that  correct?    A.  Yes,  sir.  615 

(,).  Those  were  the  plans  that  were  drawn  by 
the  architects  Moore  &  Landseidel?   A.  Yes,  sir. 

Q.  And  those  were  the  houses  for  which  they 
got  you  the  first  permit  to  build?   A.  Yes,  sir. 

Q.  And  those  were  the  houses  the  plans  of 
which  you  showed  to  Mr.  Brescia?    A.  Yes,  sir. 

Q.  When  were  the  plans  for  the  next  houses 
on  University  Avenue  filed  with  the  Department? 
A.  September  13,  1919. 

Q.  For  how  many?    A.  That  was  for  one  or 
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616  two  houses.   I  don't  know  whether  they  were  dou- 
ble or  single  houses. 

Q.  When  was  the  next?  A.  The  next,  Novem- 
ber 13,  1919,  University  Avenue;  and  then  No- 
vember 20,  1919,  for  University  Avenue.  The 
first  plans  filed  for  Harrison  Avenue  was  No- 
vember 24,  1919. 

Q.  That  was  for  how  many?  A.  That  was  for 
sixteen  houses  if  I  can  remember  right,  on  No- 
vember 24  th,  1919. 

By  the  Referee. 

Q.  Then  you  had  four  different  sets  of  plans 

617  for  University  Avenue,  is  that  right?    A.  Some 
of  the  plans  were  the  same. 

Q.  You  filed  four  different  sets?  A.  Some  were 
duplicates. 

By  Mr.  Menken. 

Q.  When  did  you  first  speak  to  Mr.  Brescia 
about  this  matter?  A.  Some  time  in  July  or  Au- 
gust, 1919;  August  I  have  it  here  (referring  to 
memorandum). 

Q.  Do  you  remember  being  asked  this  ques- 
tion on  the  trial  before  Judge  Tierney:  "Q.  You 
had  no  contract  with  the  Brescia  Construction 
Company  to  do  any  brick  work,  did  you?"  And 
your  answer,  "No,  sir."    Is  that  correct? 

Mr.  Bradbury:  I  objeet  to  that.  That  is 
matter  brought  out  on  the  other  trial  and  has 
no  bearing  here. 

Objection  overruled.  Exception. 

Q.  (Continued.)  Do  you  remember  that  ques- 
tion being  asked  and  you  giving  that  answer?  A. 
I  don't  remember. 
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Did  you  have  any  contract  in  writing  with  619 
the  Brescia  Construction  Company? 

Mr.  Bradbury:    Objected  to  for  the  same 
reason. 

Objection  overruled.  Exception. 

A.  Yes,  sir. 

Where  is  that  contract?   A.  Somewhere  up 
in  the  office. 

Q.  Do  you  remember  this  question  being  asked 
you  on  that  trial:  MQ.  Did  you  have  any  contract 
in  writing  with  the  Brescia  Construction  Com- 
pany.' A.  No,  sir;  just  lie  gave  me  a  little  mem- 
orandum, and  it  was  verbal."  Did  you  so  testify?  ®0 
A.  Yes;  that  is  the  contract  I  refer  to. 

Q.  Where  is  that  paper?   A.  Somewhere  up  in 
my  office. 

<t>.  Did  you  ever  accept  that  paper  in  writing? 
A.  I  believe  1  did. 

Q.  Where  is  the  copy  of  that  acceptance?  A. 
If  I  accepted  it,  I  would  accept  it  by  writing  him 
a  letter  staling  that  1  hereby  accept  your  proposal 
of  such  and  such  a  date,  a  little  card. 

q.  Did  you  do  that?   A.  I  think  I  did. 

Q.  Do  you  remember  being  asked  this  question 
at  the  previous  trial  and  making  this  answer:  g21 
"Q.  Did  you  do  any  writing  to  accept  it?  A.  No, 
sir."  Did  you  so  testify?  A.  I  guess  I  did,  if  it  is 
there.  T  may  be  wrong.  Maybe  T  didn't  send  him 
any;  I  don't  know;  I  am  trying  to  answer  it  to  the 
best  of  my  knowledge. 

Q.  Did  you  know  at  that  time  what  the  union 
rate  of  wages  wras  for  stone  masons?  A.  Yes, 
sir. 

Q.  What  was  it  ?  A.  $8  a  day. 
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622  Q.  Did  you  know  at  that  time  what  the  union 
rate  of  wages  for  mason  helpers  was?  A.  Yes, 
it  was  $6  a  day. 

Q.  Do  you  know  what  the  union  rate  of  wages 
for  stone  masons  was  in  1920?    A.  Yes,  sir. 

Q.  What  was  it?    A.  $9  a  day  in  1920. 

Q.  All  of  the  year  1920?  A.  Yes,  for  the  whole 
of  the  year  1920  I  believe  it  was  $9  a  day. 

Q.  Don't  you  know  it  was  $10  a  day?  A.  No; 
I  don't  know  that. 

(,).  Will  you  say  that  it  was  not  $10  a  day 
in  May,  June  and  July?   A.  No,  I  would  not  say 

623  that- 

By  the  Referee. 

Q.  Your  best  recollection  is  it  was  not  $10  a 
dav  in  1920?  A.  Mv  best  recollection  is  it  was 
$9.* 

By  Mr.  Menken. 

Q.  You  did  not  inquire  about  it?  A.  I  have  so 
much  stuff  in  my  head  I  can't  remember;  lots  of 
things  I  can't  remember.  1  had  a  nervous  break- 
down last  April. 

Q.  Do  you  know  what  the  union  rate  of  wages 

624  of  mason  helpers  was  for  1920?  A.  They  were 
getting  seven  or  eight  dollars  a  day. 

Q.  Did  you  employ  any  stone  masons  in  the 
latter  part  of  1919?   A.  Did  I  employ  them? 

Q.  Yes.   A.  No,  sir,  I  did  not  employ  them. 

Q.  Did  you  employ  any  in  the  year  1920?  A. 
Not  in  New  York. 

Q.  When  did  you  make  the  first  payment  to 
Brescia  ?  A.  The  first  payment  made  to  Brescia 
was  made  October  10th,  1919. 
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Re-dir<  ct  examination  by  Mr.  Bradbury. 

Q.  Did  Oafarelli  succeed  the  plaintiff  in  this  ac- 
tion the  Brescia  Construction  Company?  A.  Yes, 
sir. 

Q.  He  did  not  start  to  do  any  work  there  until 
after  the  plaintiff  here  had  been  stopped  on  the 
job?    A.  Yes,  sir. 

Q.  And  it  was  after  the  plaintiff  had  been 
stopped  on  this  job  that  you  employed  brick 
masons?   A.  Yes,  sir. 

Q.  And  the  moneys  that  you  refer  to  as  hav- 
ing been  paid  to  the  plaintiff  in  October,  were 
in  payment  of  services  rendered  prior  to  that 
time,  and  prior  to  that  payment?    A.  Yes,  sir. 

Q.  Was  the  money  that  you  pave  the  plaintiff 
in  this  action  in  October,  1919,  in  full  payment 
or  in  part  payment?  A.  That  was  the  first  pay- 
ment he  got  from  me;  I  believe  he  pot  two  or 
three  other  payments  after  that. 

<t>.  And  after  the  plaintiff  had  been  stopped 
on  the  job?    A.  Yes,  sir. 

Q.  Have  you  since  you  were  here  last  looked 
at  the  house  that  I  referred  to  at  the  last  ex- 
amination as  1852  University  Avenue?  A.  Yes, 
sir. 

Q.  And  did  you  find  that  that  is  the  correct 
number  of  it?   A.  1852;  I  made  a  mistake. 

Q.  I  referred  to  it  on  the  last  examination  as 
1852,  and  you  referred  to  it  as  1850?  A.  The  man 
that  bought  it  put  1852  on  it. 

Q.  That  is  the  correct  number  now?  A.  Yes, 
sir. 

Q.  At  the  time  that  William  L.  Phelan,  Inc., 
the  company  that  the  plaintiff  had  arranged  to  do 
this  work  for,  commenced  work  on  the  University 
Avenue  job,  did  the  company  also  own  property 
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on  Harrison  Avenue,  where  it  later  built  these 
houses?  A.  I  believe  it  did;  we  bought  that  prop- 
erty in  July;  yes,  we  owned  that. 

Q.  At  the  time  that  the  plaintiff  started  work 
there  you  owned — or  rather  at  the  time  William 
L.  Phelan,  Inc.,  entered  into  this  arrangement 
with  the  plaintiff,  "William  L.  Phelan,  Tnc.,  owned 
the  laud  on  which  the  houses  are  now  erected  on 
University  and  Harrison  Avenues?  A.  I  believe 
we  did;  yes,  sir. 

Q.  At  that  time  William  L.  Phelan,  Tnc,  con- 
templated building  all  these  houses  on  both  these 
avenues? 

Mr.  Menken:    I  object  to  that. 
Objection  sustained.  Exception. 

Q.  At  the  time  that  you  as  president  of  Wil- 
liam L.  Phelan,  Inc.,  talked  with  Mr.  Brescia  as 
president  of  the  plaintiff  herein,  what  did  you  say 
about  building  operations,  if  anything,  on  Uni- 
versity and  Harrison  Avennes,  Borough  of  the 
Bronx,  with  reference  to  the  number  of  houses? 

Mr.  Menken:  Objected  to,  as  the  witness 
on  his  direct  examination  was  examined  fully 
as  to  these  matters,  and  it  is  not  the  subject 
of  redirect  examination. 

Objection  overruled.  Exception. 

A.  I  told  Mr.  Brescia  there  was  going  to  be 
twelve  houses  on  University  Avenue,  and  about 
40  houses  on  Harrison  Avenue. 

By  the  Beferee. 

Q.  When  did  your  company  take  title  to  these 
Harrison  Avenue  lots?  A.  1  believe  it  was  July, 
1919. 
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Q.  Was  it  before  you  talked  to  Brescia?    A.  I  631 
think  it  was  in  negotiation  at  that  time;  1  don't 
remember. 

By  Mr.  Bradbury. 

Q.  Is  it  your  recollection  that  you  took  title 
to  the  Harrison  Avenue  property  in  July,  1919? 
A.  I  don't  think  so;  that  was  a  little  too  early. 

Q.  What  is  your  best  recollection?  A.  It  was 
while  the  first  part  of  the  work  was  being  done 
on  University  Avenue  that  I  bought  the  Harrison 
Avenue  property. 

The  Referee:   Will  you  bring  down  at* the  532 
next  hearing  the  contract  of  sale  and  deed  of 
the  Harrison  Avenue  property? 

The  Witness:   Yes,  sir. 

Q.  It  was  prior  to  September  13th,  wasn't  it f 
A.  1  think  it  was. 

Mr.  Menken:    I  move  to  strike  that  out  as 
not  the  best  evidence. 

Objection  overruled.  Exception. 

Q.  I  understood  you  to  say  that  on  November 
24,  1919,  plans  for  sixteen  houses  on  Harrison 
Avenue  were  tiled?  A.  Yes,  on  November  24th 
we  tiled,  I  believe  it  was,  plans  for  the  first  six- 
teen houses  for  Harrison  Avenue. 

Q.  It  is  your  recollection  that  you  talked  with 
Mr.  Brescia,  president  of  tin'  plaintiff,  here  in 
September,  on  or  about  the  15th.  about  doing  the 
work  that  we  have  referred  to?  A.  Talked  about 
it  on  various  occasions;  yes,  September  and  Oc- 
tober— August,  September  and  October,  1  would 
say. 

Q.  When  you  finally  came  to  an  agreement,  that 
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634     was  the  time  he  actually  went  to  work?   A.  Yes, 
sir. 

Q.  When  were  the  plans  filed  for  the  balance 
of  the  houses  that  have  now  been  erected  on  Har- 
rison Avenue?  A.  The  first  plans  were  filed  No- 
vember 24,  1919,  and  filed  as  we  went  ahead  up  to 
September  17th,  1921.  That  was  the  last  plan 
filed  for  the  small  houses. 

Q.  Where  the  houses  are  duplicates  of  other 
houses,  did  yon  use  the  same  plans?  A.  Yes, 
we  did  in  some  cases.    We  had  to  refile  them. 

Q.  Then  Mr.  Cafarelli,  as  testified  here,  suc- 
(  ceded  the  Brescia  Construction  Company,  in  do- 
ing the  stone  work  there?  A.  Yes. 

Q.  And  he  has  been  there  ever  since?  A.  Yes, 
sr. 

Q.  And  is  still  there  on  the  Harrison  Avenue 
job  at  this  time?  A.  Yes,  sir. 

liil  the  Referee. 

Q.  Taking"  this  entire  job  on  Harrison  Avenue 
and  University  Avenue  as  I  understand  it,  yon 
bei»an  at  the  southerlv  end  of  University  Ave- 
quo  and  built  north  f  A.  I  began  at  the  north 
and  south  on  University  Avenue. 
636  Q-  you  begin  at  two  places  at  the  same 
time.'    A.  Yes.  sir. 

Q.  And  on  Harrison  Avenue,  did  you  begin  at 
the  south  and  build  north?    A.  Yes,  sir. 

Q.  And  the  building  of  houses  has  not  yet 
been  completed  on  Harrison  Avenue;  you  haven't 
reached  Burnside  Avenue,  have  you?  A.  Yes,  I 
am  working  there  now. 

Q.  As  1  understand  you,  you  began  work  on  this 
job  about  September  15,  1919?   A.  Yes,  about. 

Q.  And  from  the  time  you  began  to  build  until 
the  present  time,  were  you  personally  on  the  job? 
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A.  Kvery  day,  only  when  I  was  sick  and  had  to  go  637 
away. 

Q.  How  many  times  were  you  absent  from  the 
job  on  account  of  sickness,  approximately?  A. 
I  was  away  about  ten  days,  and  then  I  was  away 
about  three  weeks  last  summer. 

Q.  With  that  exception  you  have  been  there 
practically  every  day?  A.  Every  day  including 
Sundays. 

Q.  Do  you  know  personally  of  your  own  knowl- 
edge how  far  the  foundations  of  these  houses 
go  below  the  floor  of  the  cellar?  A.  Some  cases 
they  go  three  feet;  some  cases  probably  eighteen  ggg 
inches;  some  cases  probably  12  inches;  we  are 
on  rock. 

Q.  Can  you  state  what  proportion  of  the  houses 
have  cellar  walls  that  go  three  feet  below  the  eel 
lar  floor?  A.  I  would  sav  in  answer  to  that,  that 
all  the  front  walls  are  practically  below  the  level 
of  the  cellar  floor — all  the  walls  are  below  the 
cellar  floor  level;  and  the  front  walls  are  prac- 
tically five  or  six  feet  down;  and  the  rear  I  would 
say  would  be  the  shortest,  that  is  the  least,  the 
rear  walls  of  the  house. 

(,).  How  about  the  sides?  A.  The  sides  in  some 
cases  they  arc  deeper  than  others;  it  all  depends  639 
on  how  the  grade  is.    Some  in  the  front  would 
be  three  feet;  they  would  have  to  go  below  the 
frost  line. 

Q.  They  vary?   A.  They  vary;  yes,  sir. 

Iijf  Mr.  Bradbury. 

Q.  All  this  that  you  refer  to  is  below  the 
ground!  A.  Below  the  cellar  floor. 

Q.  And  you  say  practically,  ail  the  front  walls 
are  six  feet  below  the  cellar  floor?  A.  I  would 
say  practically  all  are  five  or  six  feet;  maybe 
seven  feet. 
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640  Q.  Would  you  say  an  average  of  three  feet  to 
a  house  below  the  cellar  floor  was  a  fair  aver- 
age! 

Mr.  Menken:    T  object  to  that. 
Objection  sustained.  Exception. 


Jacob  Bashkin,  called  for  plaintiff,  being  first 
duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Bradbury. 

Q.  Mr.  Bashein,  are  you  the  president  of  the 
La  Bash  Garage  Corporation!    A.  Yes,  sir. 

Q.  And  that  is  a  corporation  organized  under 
the  laws  of  the  State  of  New  York?   A.  Yes,  sir. 

Q.  In  May,  1920,  did  you  have  a  talk  with  Mr. 
Brescia  here,  the  president  of  the  Brescia  Con- 
struction Company  ?    A.  Yes,  sir. 

Q.  And  you  talked  with  him  in  behalf  of  the 
LaBash  Garage  Corporation?    A.  Yes,  sir. 

Q.  And  as  its  president?    A.  Yes,  sir. 

Q.  Will  you  please  state  to  the  Referee  what 
you  said  and  what  Mr.  Brescia  said?  A.  I  asked 
Mr.  Brescia  to  estimate  the  concrete  footings  and 
stone  work  for  a  certain  operation  that  we 
642  contemplated  on  the  west  side  of  Whitlock  Ave- 
nue, 200  feet  south  of  Norwood  Avenue,  Borough 
of  the  Bronx.  Mr.  Brescia  submitted  an  estimate 
for  the  work;  I  haven't  the  figures  before  me — 
I  believe  it  was — 

Mr.  Menken:    I  object  to  that. 

By  the  Referee. 

Q.  What  is  your  recollection  of  what  he  said? 
A.  Ho  said  he  would  lay  the  concrete  footing  for 
32  cents  per  cubic  foot,  and  the  stone  work  for 
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30  cents  per  cubic  foot;  this  would  include  ma-  643 
tr rial  and  labor. 

By  Mr.  Bradbury. 

Q.  Thou  did  you  have  a  further  conversation 
with  him?  A.  1  helieve  on  two  further  occa- 
sions. 

Q.  Will  you  give  lis  the  first  conversation,  what 
was  said?  A.  The  conversation  in  the  first  in- 
stance was.  1  asked  him  to  proceed  with  the  work 
as  soon  as  we  got  the  official  approval  from  the 
Building  Department,  and  he  said  that  he  would 

be  readv  to  <>o  ahead  with  the  work  immediatelv 

i  644 

upon  my  giving  him  notice. 

On  the  second  occasion,  I  believe  two  or  three 
days  later,  1  gave  him  notice  of  that  fact,  by 
sending  one  of  my  men  over  to  tell  him  to  report 
for  work  the  following  day.  lie  came  there  and 
said,  "1  tun  sorry  to  say  they  won't  let  me  work" — 

Mr.  Menken  :   I  object  to  that. 

The  Referee:    Objection  overruled. 

Mr.  Menken:  Exception.  1  object  to  any 
conversation  between  Brescia  and  this  wit- 
ness as  to  what  somebody  else  did  or  said, 
and  move  to  strike  out  that  part  of  the  an- 
swer. 645 

Motion  denied.  Exception. 

Q.  Please  continue.  A.  I  asked  Mr.  Brescia 
who  the  people  or  the  person  was  that  would  not 
permit  him  to  go  to  work,  and  if  necessary  I 
would  call  in  the  Police  Department  to  enable 
us  to  proceed  with  our  construction.  He  said 
to  me,  as  near  as  I  can  recall,  "It  is  a  long  and 
sad  story."  He  said,  as  I  remember,  that  a  Mr. 
Adamo  Cicarone,  who  did  a  job  for  me  previously 
claims  that  this  is  his  job.   I  immediately  showed 
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646  Mr.  Brescia  the  plans  on  this  construction,  hav- 
ing been  filed  at  least  six  weeks  later  than  the 
plans  on  the  previous  construction,  on  which  Mr. 
Adamo  Cicarone  done  the  stone  work,  and  Mr. 
Brescia  told  me  that  regardless  of  that  fact  they 
would  not  give  him  any  men,  but  at  the  same 
time  himself,  and  I  believe  his  brother,  are  ready 
to  go  ahead  with  the  work. 

I  told  him  that  the  entire  job  would  possibly 
involve  in  the  neighborhood  of  10,000  cubic  feet  of 
stone  work,  and  that  the  renting  season  is  fast 
approaching,  and  that  I  must  have  the  building 

g^y  completed  before  September  first,  and  that  it 
would  require  not  less  than  a  gang  of  possibly 
ten  men.  I  said,  "Mr.  Brescia,  if  you  can  in 
any  way  enable  me  to  get  men,  I  am  at  your 
seiwice." 

The  next  thing  I  did  was  to  send  for  Mr.  Ci- 
carone,  and  he  showed  up  I  think  two  days  later, 
and  when  I  asked  him  by  what  right  he  was  in- 
timidating others  from  going  to  work,  he  shrugged 
his  shoulders,  smiled,  and  told  me  that  when  I 
grow  older  I  will  learn  a  little  bit  more  about 
the  game.  He  likes  me,  thinks  I  am  a  nice  fellow, 
otherwise  I  would  suffer  a  good  deal  by  my  action. 
648  I  subsequently  applied  to  eight  or  nine  boss 
masons ;  each  one  came  to  the  job,  gave  me  a 
look — 

Mr.  Menken  :    I  object  to  this. 

By  the  Referee. 

Q.  Did  they  work  or  did  not  they  work?  A. 
They  did  not,  sir. 
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By  Mr.  Bradbury.  649 

Q.  Did  you  ask  them  to  do  the  work!    A.  I 
did.   I  asked  them;  I  appealed  to  them. 

Mr.  Menken:  I  move  to  strike  out  the 
word  "appealed." 

Motion  granted.  Exception. 

Q.  About  two  weeks  later  what  occurred? 

Mr.  Menken:  I  object  to  that,  because  there 
is  no  time  fixed  when  this  two  weeks  is  run- 
ning. 

Q.  Can  you  fix  the  date?    A.  I  should  judge  550 
in  the  neighborhood  of  the  16th  or  18th  of  May, 
1920.   I  again  sent  Mr.  Toffani,  a  man  who  was 
employed  by  me  to  find  a  mason,  and  the  follow- 
ing day  Mr.  Brescia  came  on  the  job  again. 

By  the  Beferee. 

Q.  This  man  that  you  sent  to  get  a  mason,  was 
he  in  your  employ.'    A.  Yes. 

Q.  And  did  he  get  a  mason?  A.  With  no  re- 
sults. 

By  Mr.  Bradbury. 

Q.  This  man  came  back  with  no  results?  A.  651 
Yes,  sir. 

Q.  At  this  time,  or  about  this  time,  Mr.  Brescia 
came  again?  A.  Mr.  Breseia  came  again  and 
stood  there  looking  on  while  I  was  doing  the 
excavation  on  the  adjoining  lot.  I  promptly  spoke 
to  him — 

Mr.  Menken:    1  move  to  strike  that  out. 
Motion  denied.  Exception. 

Q.  Will  you  give  us  the  conversation?  A.  I 
asked  him  can  he  do  the  work,  and  told  him  of 
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652  my  plight.  He  said,  "I  would  like  to  do  it  if  you 
can  help  me  get  the  men,"  and  suggested  that 
perhaps  if  I  called  up  the  union  directly,  or  the 
hall  I  think  he  told  me.  I  left  him  on  the  block, 
went  into  the  telephone  booth,  called  up  the  num- 
ber that  he  gave  me,  and  informed  him  of  the 
answer  that  came  back  over  the  telephone. 

Q.  After  telephoning  you  talked  again  with 
Brescia?  A.  1  came  back,  and  Mr.  Brescia  told 
me — 

By  the  Referee. 

fi  Q.  Do  you  know  with  whom  you  were  talking 

over  the  telephone?    A.  I  do  not,  sir. 

By  Mr.  Bradbury. 

Q.  Tell  us  what  happened?  A.  I  talked  with 
the  person  on  the  other  end,  who  was  supposed  to 
be  the  union  or  the  hall. 

Q.  After  this  telephone  conversation  you  again 
had  a  talk  with  Brescia?  A.  I  came  to  Brescia 
and  told  him  that  the  person  on  the  other  end 
said — 

By  the  Referee. 

Q.  You  came  back  and  said  you  had  a  telephone 
conversation.'    A.  Yes,  sir. 

By  Mr.  Bradbury. 

Q.  You  came  back  and  said  you  had  a  telephone 
conversation?   A.  Yes,  sir. 

By  Mr.  Bradbury. 

Q.  And  you  reported  to  Mr.  Brescia  the  con- 
versation you  had  over  the  telephone  with  the 
person  or  the  number  that  he  gave  you?  A.  Yes, 
sir. 
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Q.  Aside  from  relating1  the  conversation  with  655 
him,  what  conversation  did  you  have?  A.  I  asked 
him  to  come  back  the  next  day. 

Q.  Did  he.'    A.  He  did,  sir. 

Q.  Then  what  conversation  did  you  have?  A 
None,  for  Mr.  Cicarone  showed  up. 

Mr.  Menken:    I  move  to  strike  out  "for 
Mr.  Cicarone  showed  up." 
Motion  denied.  Exception. 

What  conversation  did  you  have  with  Mr. 
<  icarone  that  day?  A.  I  asked  him  by  what  right 
lie  is  stopping  other  people  from  doing  work.  He 
said,  "I  am  going  to  work  myself"  and  immedi- 
ntely  proceeded  to  lay  up  stone  and  by  the  time 
Mr.  Brescia  showed  up,  I  think  three  or  four 
of  Mr.  Ciearone's  men  were  at  work. 

Q.  Did  you  employ  Mr.  Cicarone  to  do  the 
work? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  I  cannot  very  well  answer  the  question  for 
the  reason  that  he  never  asked  me;  he  came  in 
the  morning  and  started  to  work,  and  when  1  came  q^j 
on  the  job,  possibly  8:30  or  9  o'clock,  his  men  were 
at  work.  It  is  a  peculiar  situation,  but  these  are 
the  facts. 

Q.  Did  you  consent  to  his  going  to  work  there? 
A.  I  said  nothing  to  him  except  

Q.  Did  yon  make  any  objection  to  his  working 
there?    A.  I  did  not. 

Q.  And  he  went  to  work  doing  the  stone  work 
that  you  have  referred  to  in  your  presence?  A. 
Yes,  sir;  he  went  to  work  about  an  hour  before 
I  arrived  on  the  job. 
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658         Q.  Prior  to  that,  did  you  know  that  he  was 
going  to  go  to  work  that  morning?  A.  No,  sir. 

Q.  Had  you  had  any  prior  conversation  with 
him!   A.  I  did. 

What  was  that? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  sustained.  Exception. 

What  did  Mr.  Brescia  say  to  you,  if  any- 
thing, relative  to  his  inability  to  do  your  work, 
further  than  yon  have  said  ?  A.  Mr.  Brescia  told 
me  that  Mr.  Cicarone  claims  this  job  as  his  own, 
that  he  is  entitled  to  do  that  work,  and  for  this 
reason  he  cannot  get  any  men,  he  cannot  proceed 
with  the  work.  I  assured  him  that  I  had  no  ver- 
bal or  written  contract  with  Mr.  Cicarone,  and  if 
Mr.  Cicarone  makes  this  claim,  and  can  produce 
any  contract  to  that  effect,  1  would  be  glad  to  sulv- 
mit  to  any  of  the  rulings  of  Mr.  Cicarone. 
(^.  Did  Mr.  Cicarone  finish  this  work* 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  Yes,  sir. 

Q.  ITow  much  did  the  work  amount  to,  if  you 
know  Mr.  Bashein,  in  cubic  feet?  A.  I  cannot  say 
in  cubic  feet.  We  have  the  engineer's  figures,  of 
course. 

Q.  What  did  Mr.  Cicarone  take  it  for,  how 
much  per  cubic  foot? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  sustained.  Exception. 
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By  the  Referee.  661 

Q.  Do  you  know  the  dimensions  of  the  stone 
work?  A.  I  wouldn't  be  able  to  say  accurately; 
I  would  be  glad  to  submit  the  engineer's  esti- 
mate. 

Q.  Will  you  do  so  at  the  next  hearing?  A.  Yes, 
sir. 

(t>.  Would  you  be  able  to  tell  how  far  the  foot- 
ings went  below  the  ground?  A.  In  addition  to 
the  foundations,  we  also  built  about  15  feet  above 
the  street  level,  so  that  the  wall  was  about  20  feet 
high.  1  can  say  in  the  neighborhood  of  16,000 
cubic  feet.  662 

/>//  Mr.  Bradbury. 

Q.  But  you  can't  make  that  definite?  A.  Not 
very  definite. 

Q.  You  now  say  it  may  vary,  but  you  can  get 
the  engineer's  figures?  A.  I  have  the  engineer's 
plans. 

By  the  Referee. 

Q.  Do  the  plans  show.    Was  the  stone  work 
built  in  accordance  with  the  plans?    A.  Yes;  in 
addition  to  it  we  measured  up,  and  the  engineer 
measures  it  and  .submits  to  us  an  estimate  of  the  663 
amount  of  work. 

Adjourned  to  Tuesday,  January  17,  1922,  at 
2 :30  o'clock  p.  m. 


2  Rector  Street,  New  York, 
January  17,  1922,  2:30  P.  U. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mb.  Bradbury  and  Mr. 
Menken. 
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664  Wilijam  L.  Pi i elan,  resumed,  further  testified 
as  follows: 

By  Mr.  Menken. 

Q.  Have  you  produced  today  the  payroll  or 
time  book  that  you  kept  ou  the  job  on  University  • 
Avenue  of  the  bricklayers  and  masons?    A.  Yes, 
sir. 

Q.  Can  you  tell  us  after  looking  at  that  book 
when  the  first  brick  masons  were  employed  by 
you?  A.  Yes,  sir. 

Q.  When?  A.  The  first  bricklayers  were  paid 
on  October  17,  1911);  that  was  the  first  week. 

665  Q.  That  is  the  week  of  October  12,  ending  on 
<  K-tober  17  .'    A.  Yes,  sir. 

Q.  So  October  12  from  your  record  there  would 
be  the  first  day  on  which  you  employed  brick 
masons?  A.  About  the  12th.  It  was  about  Octo- 
ber 14  or  15,  I  would  say;  they  only  made  sixteen 
hours  that  week.  One  made  16,  another  15,  15  and 
8  hours. 

Q.  Xow  this  refers  to  the  stone  masons.  Have 
you  a  record  there  showing  when  the  stone 
masons  began  work !   A.  Yes,  sir. 

Q.  Did  you  employ  any  stone  masons?  A.  After 
566      Mr.  Brescia  got  off  the  job,  I  employed  

Q.  Have  you  any  record  there  showing  when 
Mr.  Brescia  started  to  work  on  that  job?  A.  I 
haven't  got  it  in  this  time  book.  I  had  it  here 
last  week.  He  started  to  work  about  September 
15. 

Q.  Did  you  keep  any  record  of  how  many  men 
were  employed  by  him  at  that  time?  A.  No,  I  saw 
them  working  there. 

Q.  How  many?  A.  He  had  as  high  as  eight  or 
ten  or  twelve  men. 
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Q.  And  as  low  as  how  many  ?  A.  As  low  as  one 
or  two. 

(,).  How  many  brick  masons  did  yon  employ 
there  on  the  12th  and  14th?  A.  Three  or  four- 
four  bricklayers. 

Q.  Did  you  employ  them  the  next  week,  the 
succeeding  week,  brick  masons?    A.  Yes,  sir. 

(t>.  How  many,  that  is  the  week  succeeding  the 
17th?  A.  I  had  live  or  six  bricklayers  and  five  or 
six  laborers.    Four  laborers  and  six  bricklayers. 

<t>.  And  the  next  week  after  that?  A.  The  next 
week  1  had  five  or  six  bricklayers  and  four  labor- 
ers. 

Q.  And  did  that  continue  right  straight  along? 
A.  Yes,  sir. 

Q.  About  the  same  number  each  week?  A.  Yes, 
I  should  think  so — about  the  same  number. 

Q.  Have  you  got  the  copies  of  the  building  per- 
mits? A.  Xo,  sir;  I  couldn't  find  them. 

Q.  Did  you  inquire  of  your  architects  if  they 
had  them?    A.  T  did;  they  did  not  have  them. 

lie-direct  examination  by  Mr.  B radbnry. 

Q.  Have  you  looked  up  your  records  to  see 
when  you  contracted  to  purchase  the  University 
Avenue  property?   A.  Yes,  sir. 

Q.  What  date  is  it?  A.  I  bought  that  Univer- 
sity Avenue  property  in  July,  1(J19. 

Q.  When  you  say  "1,"  you  mean  William  L. 
Phelan,  Inc.?   A.  Yes,  sir. 

Q.  When  did  William  L.  Phelan,  Inc.,  pur- 
chase the  Harrison  Avenue  property?  A.  Took 
title  August  2G;  1919.  I  haven't  the  contruct,  but 
I  have  the  purchase  money  mortgages;  they  went 
on  record  the  25th;  the  time  when  recorded  the 
26th  of  August,  1919. 
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670  Q.  Did  you  get  the  card  or  memorandum  you 
spoke  about  in  connection  with  the  agreement 
with  the  Brescia  Construction  Company?  A. 
Yes,  sir,  I  have  that  here  (producing  same). 

Q.  Was  this  signed  in  your  presence?  A.  It 
was. 

Q.  And  the  date  that  it  bears  there,  October  17, 

1919  .  A.  It  was  signed  after  he  was  working 

there. 

Mr.  Menken :   I  move  to  strike  that  out. 
Motion  granted.  Exception. 
The  Witness :  Yes,  he  signed  it. 

671  Mr.  Menken:   I  offer  it  in  evidence. 

(Same  received  and  marked  Defendant's 
Exhibit  No.  1,  January  17,  1922,  and  is  as 
follows) : 

Business  card  of  Brescia  Construction 
Company — — 

"Brescia  Construction  Company 
Mason  Contractors. 
681  Elton  Ave.  Bronx,  N.  Y." 

On  the  reverse  side  in  lead  pencil  the 
following: 

672 

"To  Wm.  Phelan  ft  Co. 

I  propose  to  do  all  stone  work  for  13c 
per  cubic  foot. 

Oct.  17/19.  Brescia  Construction  Co. 

Antonio  Brescia." 

By  Mr.  Bradbury. 

Q.  You  say  this  card  was  handed  to  you  Octo- 
ber 17,  1919?  A.  I  thought  it  was  the  7th;  I  don't 
know  whether  it  was  the  17th  or  7th. 
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Q.  Was  this  at  the  time  that  you  made  the  first  673 
payment  to  the  Brescia  Construction  Company? 
A.  That  card  was  signed  after  the  trouble  came 
on  the  job.   I  wrote  that  card  myself  and  Brescia 
signed  it.  I  did  that  for  my  own  protection. 

Mr.  Menken:    I  move  to  strike  out,  "I  did 
that  for  my  own  protection." 
Motion  granted.  Exception. 

Q.  Why  did  you  write  it  out  yourself  at  this 
timet 

Mr.  Menken :  That  I  object  to. 

Objection  overruled.    Exception.  674 

A.  Because  we  had  a  verbal  agreement,  and  I 
wanted  to  have  something  in  writing  to  show  what 
our  agreement  was. 

Q.  With  reference  to  the  stone  workf  A.  With 
reference  to  the  stone  work,  yes. 

<L>.  When  the  plaintiff  stated  to  you  that  it 
would  undertake  to  do  this  stone  work  at  13 
cents  per  cubic  foot,  what  was  said,  if  anything, 
about  brick  work?  A.  He  spoke  about  figuring 
on  the  brickwork. 

Q.  The  plaintiff  gave  you  a  price  for  the  brick 
work  of  $1)00  per  house?  §75 

Mr.  Menken:  Objected  to  on  the  ground 
that  the  witness  lias  been  exhausted  concern- 
ing the  matter,  and  we  arc  only  amplifying 
the  record. 

Q.  What  did  Mr.  Brescia  say  to  you,  if  any- 
thing, as  to  why  he  was  making  a  figure  of  13 
'•cuts  per  cubic  foot? 

Mr.  Menken:   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 
Objection  overruled.  Exception. 
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676      A.  He  told  mo  ho  wanted  to  got  all  the  work  1  was 
doing.   He  said  he  could  handle  200  houses. 

Q.  What  did  he  say,  if  anything,  about  the 
brickwork  on  the  University  and  Harrison  Ave- 
nue jobs  ?  A.  He  said  he  could  handle  the  brick 
work,  the  tile  and  stone  work,  and  all  mason 
work. 

Q.  What  did  he  say  with  reference  to  that,  if 
anything,  in  connection  with  giving  you  a  price 
of  13  cents?  A.  He  had  first  given  mo  a  price  of 
15  cents,  and  I  told  him  I  had  a  lot  of  work  not 
only  in  the  Bronx,  but  in  New  Rochelle  and  down 
in  Springfield  Gardens.  He  said,  "In  view  of 
the  fact  you  have  got  so  much  work,  I  will  cut 
my  price."  He  asked  mo  if  he  could  handle  all 
this  work  and  he  said  he  could  handle  200  houses, 
both  brick  work  and  stone  work,  everything. 

Q.  How  many  houses  did  you  build  in  New  Ro- 
chelle.'   A.  About  35  or  38. 

Q.  Following  this  time  in  September,  1919?   A.  . 
I  built  some  before  that  and  some  after  that. 

Q.  How  many  after  that,  about?  A.  I  can't  re- 
call offhand.   I  would  say  about  twenty. 

Q.  Defendant's  Exhibit  No.  1  was  handed  by 
you  to  Mr.  Brescia,  and  signed  after  the  job  had 
678      been  stopped?    A.  It  was  around  that  time.  I 
don't  know  whether  it  was  before  he  got  off  there 
altogether. 

Q.  It  was  about  the  time  the  job  was  stopped? 
A.  Yes,  sir. 
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'hob  Bashiex,  resumed,  further  testified  as  679 
follows: 

By  Mr.  Bradbury. 

Q.  You  were  asked  at  the  conclusion  of  the 
last  hearing  if  you  knew  the  number  of  cubic  feet 
of  stone  work  constructed  on  the  job  you  were 
testifying  about  .'   A.  Yes,  sir. 

Q.  Do  you  know  the  number  of  cubic  feet  in 
that  job?  A.  Yes,  sir. 

Q.  Please  state  it?   A.  11,459  cubic  feet. 

Q.  Is  it  your  recollection,  Mr.  Bashien,  thill 
the  plaint i IT  was  to  do  the  stone  work  for  30  cents 
per  cubic  foot?   A.  Yes,  sir. 

Q.  And  the  concrete  footings  at  32  cents?  A. 
Yes,  sir. 

Q.  Do  you  know  how  many  cubic  feet  of  con- 
crete footings  there  are?    A.  Yes,  sir. 
Q.  How  many? 

Mr.  Menken :    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  882  cubic  feet. 

Q.  You  testified  that  later  you  asked  the  plain- 
tiff to  proceed  with  the  work.  Was  he  to  pro- 
ceed in  keeping  with  the  estimate  that  had  been 
given  you  by  the  plain  tiff  1 

Mr.  Menken:   Objected  to  as  improper. 
Objection  sustained.  Exception. 

Q.  When  you  called  upon  the  plaintiff  to  pro- 
ceed with  the  work,  what  work  was  it  that  you 
called  upon  the  plaintiff  to  proceed  with? 

Mr.  Menken :   Objected  to  as  already  testi- 
fied to  by  the  witness. 

Objection  overruled.  Exception. 


681 
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682         A.  Laying  the  concrete  and  building  the  stone 
walls. 

By  the  Referee. 

Q.  You  mean  the  work  you  have  testified  tof 
A..  Yes. 

By  Mr.  Bradbury. 

Q.  Did  you  talk  with  any  of  the  defendants  in 
this  case  since  the  time  that  you  arranged  with  the 
plaintiff  to  do  this  work? 

Mr.  Menken:    Objected  to  as  incompetent, 
gg3  immaterial  and  irrelevant. 

Objection  overruled.  Exception. 

A.  Yes,  sir. 

Q.  Which  one?    A.  Two  or  three  of  them. 

Q.  Can  you  give  the  names?  A.  Mr.  Cicarone, 
Mr.  Cavalluzzo;  another  man  whose  name  I  don't 
recall. 

Can  you  fix  the  time  that  you  had  any  con- 
versation with  the  defendant  Cavalluzzo?  A.  Yes, 
sir. 

Q.  When  was  that  ?  A.  Some  time  in  Novem- 
ber— November  10,  1921. 

684  ^      *'le  eonversati°n  with  reference  to  the 

plaintiff  in  this  action,  the  Brescia  Construction 
Company  ?  A.  No,  sir. 

Q.  Was  it  with  reference  to  your  testifying  be- 
fore this  Referee?    A.  No,  sir. 

(Argument  had  between  the  Referee  and 
counsel  relative  to  the  admission  of  further 
evidence  along  this  line.) 

Mr.  Menken:   No  cross  examination. 

(Adjourned  to  January  24th,  1922,  at 
2:30  o'clock  P.  M.) 
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2  Rector  Street,  New  York,  685 
January  24th,  1922,  2 :30  P.  M. 

Met  pursuant  to  adjournment. 

Present : 

The  Referee  and  Mr.  Bradbury. 


Abraham  Gilson,  called  for  plaintiff,  being 
duly  sworn,  testified  as  follows : 

Direct  examination  by  Mr.  Bradbury. 

Q.  Your  name  is  Abraham  Gilson?    A.  Yes, 

sir. 

Q.  Where  do  you  reside?  A.  911  Simpson 
Street,  in  the  Borough  of  the  Bronx. 

(At  3  o'clock  P.  M.,  an  adjournment  was  taken 
to  meet  on  Thursday,  January  26,  1922,  at  2:30 
o'clock  P.  M.) 


2  Rector  Street,  New  York, 
January  26th,  1922,  2:30  P.  M. 
Met  pursuant  to  adjournment. 
Present : 

The  Referee  and  Mr.  Bradbury. 


Mr.  Menken  telephoned  at  one  o'clock  that  he 
was  unable  to  be  present  today. 

Mr.  Bradbury  appears  for  the  plaintiff,  and  re- 
quests that  the  reference  proceed. 

The  Referee  rules  that  the  reference  will  be  ad- 
journed to  Monday,  January  30,  1922,  at  2.30  P.M,. 
peremptorily,  and  the  reference  will  then  proceed 
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688     unless  counsel  for  the  defendant  presents  a  legal 
excuse  for  a  further  adjournment. 

Mr.  Bradbury:  I  ask  the  Referee  to  in- 
struct the  witness,  Mr.  Gilson,  to  return  here 
on  Monday,  January  30,  1922,  at  2.30  o'clock. 

The  Referee :  It  is  so  ordered. 

(Adjourned  to  Monday,  January  30,  1922,  at 
2.30  o'clock  P.M.) 


2  Rector  Street,  New  York, 
January  30th,  1922,  2.30  P.  M. 
Met  pursuant  to  adjournment. 
Present : 

The  Referee,  Mr.  Bradbury  and  Mr.  Uhr, 
representing  Mr.  Menkew. 


Mr.  IThr :   I  present  the  following  affidavit 
and  request  an  adjournment. 

SUPREME  COURT— BRONX  COUNTY. 


690  Brescia  Construction  Co.,  Plaintiff, 

against 

Stone  Masons  Contractors  Association,  et  al, 

Defendants. 


County  of  New  York,  ss.  : 

Mortimer  M.  Menken,  being  duly  sworn,  de- 
poses and  says  that  he  is  the  attorney  for  the  de- 
fendants in  the  trial  of  the  case  of  Rosenthal 
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against  [ T nito<l  Transportation  Company,  in  Mart  691 
Two  of  the  Supreme  Court,  New  York  Comity, 
which  trial  was  commenced  at  12:30  this  day. 

MORTIMER  M.  MENKEN. 

Sworn  to  before  me  this  30th  ) 
day  of  January,  1922.  j 

Philip  E.  Una,  Notary  Public,  Bronx  County. 

Clerk's  No.         Krister's  No.        King's  Co. 
Clerk's  No.       Reg.  No. 

The  Referee:  What  have  you  to  say  to 
this,  Mr.  Bradbury f  592 

Mr.  Bradbury:  I  am,  of  course,  ready, 
willing  and  able  to  go  on  to-day,  and  I  would 
ask  that  the  Referee  put  it  down  for  to-mor- 
row. 

The  Referee:  The  Referee  rules  that  the 
reference  will  be  adjourned  until  to-morrow 
at  2  :."»()  P.  M.T  subject  to  the  existing  engage- 
ment of  Mr.  Menken  as  set  forth  in  this 
affidavit. 

Mr.  Bradbury:  AVill  you  request  the  wit- 
ness Gilson  to  return  to-morrow  without  fur- 
ther subpoena? 

The  Referee :   Yes,  the  witness  will  be  in-  ^93 
structed  to  return  to-morrow  afternoon  at 
2:30. 

(Adjourned  to  Tuesday,  January  31st, 
1922,  at  2:30  P.  M.) 


2  Rector  Street,  New  York, 
January  31, 1922,  2 :30  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mb. 
Menken. 
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694        Abraham  Gii-son  was  recalled  as  a  witness, 
and  further  testified  as  follows: 

Direct  examination  by  Mr.  Bradbury  (continued). 

Q.  I  show  you  Plaintiff's  Exhibit  A,  and  ask 
you  if  that  is  the  signature  of  Gilson  Brothers  by 
A.  Gilson?    A.  Yes,  sir. 

Q.  Did  you  write  it  yourself,  the  signature! 
A.  Yes,  sir,  I  did. 

By  the  Beferee. 

Q.  Are  you  a  member  of  that  firm  of  Gilson 
Bros.?    A.  Yes,  sir. 

By  Mr.  Ti  rod  bury. 

Q.  That  firm  consisted  of  whom?  A.  My  broth- 
er and  myself. 

Q.  What  is  the  name  of  your  brother?  A.  Sam- 
uel. 

Q.  Has  the  one  story  building  referred  to  in 
Plaintiff's  Exh.bit  A  been  completed? 

Mr.  Menken:  Objected  to  as  immaterial. 
Objection  overruled.  Exception. 

A.  Yes,  sir. 

6gg         Q.  Is  the  firm  of  Gilson  Bros,  occupying  the 
building  at  this  time? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  Yes,  sir. 

Q.  When  did  the  firm  of  Gilson  Brothers  move 
into  that  building;' 

Mr.  Menken:    The  same  objection. 
Objection  overruled.  Exception. 
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A.  The  beginning  of  3921,  January. 

Q.  Do  you  know  Mr.  Brescia  here,  the  presi- 
dent of  the  plaintiff  in  this  action?    A.  Yes,  sir. 

Q.  Did  you  call  on  him  at  his  home  the  Sunday 
morning  following  the  entering  into  the  contract 
as  indicated  by  Plaintiffs  Exhibit  A?  A.  I  did 
call  on  him  on  Sundays;  I  don't  know  exactly 
whether  it  was  right  after  signing  the  contract; 
I  don't  know  exactly. 

Q.  Is  it  your  recollection  that  you  called  on 
him  shortly  after  the  making  of  the  contract? 
A.  Yes. 

Q.  And  that  it  was  a  Sunday  morning?  A. 
Yes,  sir. 

Q.  Did  you  have  a  conversation  with  him  at  that 
time  concerning  this  contract  Plaintiff's  Exhibit 
A?    A.  Yes,  sir. 

Q.  Did  you  with  Mr.  Brescia,  call  on  the  Sec- 
retary of  Local  No.  74,  one  of  the  defendants  in 
this  action,  at  125th  Street?    A.  Yes,  sir. 

Q.  Do  you  recall  his  name?    A.  No,  sir. 

Q.  Was  Mr.  Brescia  with  you  at  the  time?  A. 
Inside  or  outside? 

Q.  Outside?    A.  Yes,  sir. 

Q.  He  went  with  you  to  the  office?  A.  I  met 
him  there. 

Q.  By  appointment?   A.  Yes,  sir. 

Q.  What  did  you  say  to  him,  and  what  did  he 
say  to  you  on  the  Sunday  morning  you  saw  him 
at  his  home  with  reference  to  the  work  that  the 
plaintiff  has  contracted  to  do  pursuant  to  Plain- 
tiff's Exhibit  A? 

Mr.  Menken:  Objected  to  as  immaterial. 
Objection  sustained.  Exception. 

Q.  I  ask  you,  Mr.  Gilson,  to  state  what  you 
said  to  Mr.  Brescia  on  this  occasion  that  you  have 
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700  referred  to,  omitting  to  tell  us  what  Mr.  Brescia 
told  you  or  said  to  you? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  sustained.  Exception. 

Q.  Who  was  it  that  undertook  and  did  the  work 
that  the  plaintiff  in  this  action  was  to  do  accord- 
ing to  Plaintiff's  Exhibit  At 

Mr.  Menken:   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

701  A.  Conforti. 

Q.  Was  there  some  one  else  besides  Conforti? 
A.  Not  in  the  brickwork. 

Q.  Did  you  have  a  contract  with  Conforti?  A. 
Yes,  sir. 

Q.  Was  it  in  writing?   A.  Yes,  sir. 
Q.  Have  you  got  it  with  you?   A.  No,  sir. 
Q.  Have  you  got  it  at  home?    A.  I  couldn't 
tell  you. 

Q.  Is  it  still  in  existence?  A.  I  couldn't  tell 
you. 

Q.  When  did  you  last  see  it?    A.  Not  since 

702  that  time. 

Q.  Will  you  look  for  it  and  produce  it  here  at 
the  next  hearing?    A.  If  I  can  find  it. 

Q.  Would  you  know  the  first  name  of  Conforti 
if  you  heard  it?  A.  I  couldn't  tell  you  exactly; 
I  had  so  many  names — I  know  it  is  Conforti,  I 
don't  know  his  first  name. 

Q.  Was  his  first  name  Nicholas?    A  I  don't  • 
know. 

Q.  It  is  on  that  paper  I  have  asked  you  about, 
is  it  not?    A.  I  guess  so. 
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Q.  The  time  that  you  visited  the  Secretary  of 
Local  74  did  you  see  Mr.  Mazzola  there!  A.  I 
don't  remember. 

Q.  "While  the  work  was  progressing  on  that 
job,  the  building  that  is  referred  to  in  Plaintiff's 
Exhibit  A,  did  you  at  any  time  see  Mr.  Mazzola 
on  the  job!    A.  Yes,  sir. 

Q.  How  many  times!  A.  Three  or  four  or  five 
times. 

/>';/  the  Referee. 

Q.  Was  he  a  workman  on  the  job!  A.  No,  a 
delegate. 

Mr.  Bradbury:    That  is  all. 

Mr.  Menken:   No  cross  examination. 

(Adjourned  to  Thursday,  February  2, 
11*22,  at  2:30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 
Thursday,  February  2,  1922, 

2:30  o'clock  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 


Abraham  Gilson,  resumed,  further  testified  as 
follows : 

By  Mr.  Bradbury. 

Q.  When  you  were  here  at  the  last  hearing, 
you  testified  on  page  220,  that  the  person  who  un- 
dertook to  do  the  work  according  to  PlaintiiPs 
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706  Exhibit  A  was  named  Conforti;  have  you  since 
learned  what  his  first  name  isT  A.  Yes. 

Q.  What  is  it?    A.  Nicholas  Conforti. 
Q.  Do  you  know  where  he  resided  at  that  time ! 
A.  No. 

Q.  Were  you  ever  at  his  office?   A.  No. 

By  the  Referee. 

Q.  What  age  man  was  he!  A.  He  was  about 
60  I  guess;  or  65. 

By  Mr.  Bradbury. 

Q.  Was  he  an  Italian?    A.  Yes,  sir. 

707  Q.  Did  he  wear  a  beard  or  was  he  clean  shaven? 
A.  Moustache  and  eye  glasses. 

Q.  He  wore  eye  glasses?    A.  Yes,  sir. 

Q.  Like  Mr.  Menken  has,  or  spectacles?  A. 
I  don't  remember. 

Q.  Did  he  have  a  son  who  was  with  him  on  the 
job?    A.  Yes,  sir. 

Q.  How  old  a  man  was  he?  A.  Twenty  or 
twenty-two. 

Q.  Do  you  recollect  if  this  contract  you  had  was  . 
in  writing?    A.  Yes,  I  do;  but  I  couldn't  find  it. 

Q.  Where  did  you  see  it  last?    A.  A  year  and 
70g     a  half  ago. 

Q.  Where?    A.  At  my  house. 

Q.  Do  you  know  how  to  spell  the  name  Nicho 
las?    A.  Yes,  sir. 

Q.  Will  you  spell  it?    A.  N-i-c-h-o-l-a-s. 

Mr.  Bradbury :   That  is  all. 

Mr.  Menken:    No  cross  examination. 
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Antonio  Brescia,  resumed,  further  testified  as  709 
follows : 

Direct  examination  by  Mr.  Bradbury  (continued). 

Q.  Mr.  Brescia,  in  behalf  of  the  plaintiff,  did 
you  estimate  the  cost  of  doing  the  Gilson  job 
.pursuant  to  the  contract  your  company  entered 
into  with  Gilson  Brothers,  Plaintiffs  Exhibit  At 
A.  Yes,  sir. 

Q.  What  was  it? 

Mr.  Menken:  Objected  to  as  incompetent, 
immaterial  and  irrelevant,  no  proper  founda- 
tion being  laid.  710 

Objection  overruled.  Exception. 

A.  It  cost  $6,300. 

Q.  How  long  have  you  been  in  the  building 
business?    A.  Sixteen  years. 

Q.  During  that  time  you  have  figured  on  and 
constructed  brickwork  for  various  buildings  in 
the  Bronx?    A.  Oh,  yes. 

Q.  And  at  that  time  you  were  familiar  with 
the  price  of  material  and  labor?    A.  Yes,  sir. 

(,).  Your  estimate  was  based  on  the  cost  of  ma- 
terial and  labor  at  that  t!me?    A.  Yes,  sir. 

Q.  I  now  direct  your  attention  to  the  job  that  yjj 
we  have  referred  to  here  as  the  Bashien  job,  the 
same  job  that  the  witness  Bashien  testified  to, 
which  was  located  on  Whitlock  Avenue  near  Nor- 
wood, and  ask  you  if  at  or  about  the  time  your 
company  had  entered  into  the  arrangement  with 
Mr.  Bashien  as  testified  to  by  him,  you  saw  on 
that  job  Mr.  Mazzola,  one  of  the  defendants  in 
this  action?    A.  Yes,  I  did. 

Q.  Was  It  following  the  time  that  you  entered 
into  the  arrangement  as  testified  to  by  you  with 
Mr.  Bashien? 
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712  Mr.  Menken:  Objected  to.  There  is  no 
testimony  as  a  foundation  for  any  such  testi- 
mony. 

Objection  overruled.  Exception. 

A.  It  was  that  same  morning. 

Q.  Did  you  have  a  conversation  with  Mr.  Maz- 
zola?   A.  Yes,  sir. 

Q.  Will  you  tell  the  Referee  what  it  was  that 
you  said  to  him  and  what  he  said  to  you?  A.  It 
was  about  fifteen  minutes  after  I  closed  up  the 
job.  M  r.  Masliii-ii  

Mr.  Menken:   I  move  to  strike  that  out. 

713  Mr.  Bradbury:   Consented  to. 

Q.  Just  give  us  the  conversation?  A  Mr. 
Mazzola  was  on  the  job,  and  he  says,  "What  are 
you  going  to  do  here?"  I  says,  "This  is  my  job, 
I  am  going  to  do  this  job  here,  I  am  going  to  start 
tomorrow."  He  says,  "You  won't  do  this  job, 
not  on  your  life,  you  won't  get  any  stone  masons 
on  this  job." 

Q.  Following  this  conversation  did  you  have 
another  conversation  with  Mr.  Mazzola?    A.  Yes. 

Q.  Was  that  over  the  telephone?    A.  Yes. 

Q.  And  about  how  long  after?  A.  About  two 
7^     or  three  days  after. 

By  the  Referee. 

Q.  You  mean  after  you  signed  the  contract? 
A.  After  I  had  the  conversation  with  him. 

By  Mr.  Bradbury. 

Q.  How  long  had  you  known  Mr.  Mazzola?  A. 
I  knew  him  from  1905. 

Q.  Do  you  know  his  voice?  A.  I  know  his 
voice  well.    I  used  to  belong  to  that  union. 
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Q.  You  recognized  his  voice  when  you  talked 
with  him  on  the  telephone?    A.  Yes,  sir. 

Q.  What  did  you  say  to  him  and  what  did  he 
say  to  you?  A.  I  told  him  by  telephone,  "Why 
don't  you  want  to  give  me  any  stone  masons?"  I 
says,  "I  got  the  job  there  two  days  ago,  and  I 
got  to  go  ahead."  He  says,  "You  won't  get  any 
stone  masons  there  for  no  money  in  the  world; 
I  won't  send  one  stone  mason  over  there,  and  it 
is  no  way  for  you  to  do  the  job  there;  you  better 
go  away  from  that  job." 

Q.  You  heard  Mr.  Bashine  testify  here  at  a  re- 
cent, hearing  that  he  called  up  a  telephone  number 
and  asked  for  a  certain  party  at  your  suggestion. 
W  as  it  Mr.  Mazzola's  telephone  number,  and  Mr. 
Mazzola  you  asked  him  to  call  up?    A.  Yes. 

Q.  Did  you  meet  or  see  Mr.  Gilson,  who  testi- 
fied here  at  the  last  hearing,  at  the  meeting  place 
of  the  executive  committee  of  the  Bricklayers,  Ma- 
sons and  Plasterers  International  Union?  A. 
Fes,  I  did. 

Q.  Was  it  you  that  suggested  that  he  go  down 
there! 

Mr.  Menken:    1  object  to  the  form  of  the 
question. 

Mr.  Bradbury:    Question  withdrawn. 

Q.  Did  yon  see  Mr.  Mazzola  there  on  this  oc- 
casion?   A.  Yes,  sir. 

Q.  Did  vou  have  a  talk  with  him?  A.  Yes,  sir, 
I  did. 

Q.  Tell  us  what  he  said  and  what  you  said? 

Mr.  Menken:    Objected  to  unless  the  time 
is  fixed. 

Q.  About  when  was  it?  A.  It  was  in  the  be- 
ginning of  September,  a  little  after  when  I  signed 
the  contract  with  Gilson  in  September,  1920. 
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718        Q.  What  did  you  say  to  Mr.  Mazzola  and  what 
did  he  say  to  you?    A.  I  told  him  

Mr.  Menken :    I  object  to  this  so  far  as  it 
affects  the  defendants  other  than  Mazzola. 
The  Referee:   The  witness  may  answer. 
Mr.  Menken:  Exception. 

A.  I  said,  "Mr.  Mazzola,  why  do  you  refuse  to 
let  my  company  go  ahead  with  the  work  on  that 
job,  what  did  you  do  that  for?"  lie  said,  "What 
job?"  I  said,  "The  Gilson  job."  He  said, 
"Where?"  1  said,  "173rd  Street  and  Webster 
Avenue.'"  He  said,  "Von  won't  do  one  day's  work 

7 1  Q 

in  New  York  City  unless  you  drop  this  law  suit 
against  us,  no  matter  where  you  go,  because  our 
union  control  all  over  the  United  States." 

Q.  Mr.  Brescia,  are  yon  a  contractor  stone 
mason  ?   A.  I  am. 

Q.  And  you  have  been  working  at  that  trade  as 
a  stone  mason?  A.  As  a  stone  mason,  yes. 

Q.  Are  you  familiar  with  the  amount  of  work 
that  a  stone  mason  can  do  in  a  day?    A.  Yes,  sir. 

Q.  Having  in  mind  the  conditions  of  the  Phelan 
job  on  University  and  Harrison  Avenues  in  the 
Borough  of  the  Bronx,  and  by  that  I  mean  the 
720  stone  condition  there,  are  you  able  to  state  how 
many  cubic  feet  of  stone  wall  18  inches  thick,  a 
stone  mason  and  two-thirds  of  a  helper  would  lay 
or  erect  on  the  Phelan  property  in  a  day  of  eight 
hours  ? 

Mr.  Menken:    I  object  to  the  question  as 
incompetent,  irrelevant  and  immaterial. 
Objection  overruled.  Exception. 

A.  Yes,  sir. 

Q.  How  many  cubic  feet.'  A.  From  125  to  135 
cubic  feet  per  day,  and  half  a  laborer. 
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Q.  Are  you  cutting  it  down  to  a  half  of  a  la- 
borer?  A.  Yes. 

Q.  At  the  time  that  your  company  entered  into 
the  employ  of  the  Phelan  Company,  did  you  see 
on  the  Phelan  job  or  the  property,  the  concrete 
blocks  that  have  been  testified  to  here!  A.  Yes, 
.sir;  it  was  all  there;  that  is  why  I  took  the  job. 

Mr.  Menken:  I  move  to  strike  out  the  last 
part  of  the  answer. 

Mr.  Bradbury:  I  consent  to  the  last  part 
being  stricken  out. 

Q.  Do  you  know  what  those  blocks  measure?  A. 
Pretty  near  one  cubic  foot. 

Q.  And  when  laid  with  the  joint  would  measure 
about  how  much  ?  A.  One  cubic  foot. 

Q.  How  many  cubic  feet  do  you  as  a  rule  con- 
struct in  a  day  of  eight  hours;  I  am  referring  to  a 
stone  wall  18  inches  thick,  with  one  stone  mason 
and  two-thirds  of  a  helper?  A.  With  these  blocks  f 

Q.  Xo,  ordinary  stone  such  as  you  found  on  the 
Phelan  job? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  From  125  to  135  cubic  feet. 

On  the  Phelan  job  where  was  the  stone  that 
was  being  put  into  the  stone  mason  work,  with 
reference  to  where  the  stone  mason  would  work? 

Mr.  Menken:    Objected  to  unless  it  is  lim- 
ited to  the  12  houses  on  University  Avenue. 

Q.  (Continued)  Not  only  the  12  houses  as  built, 
but  all  the  houses  on  University  and  Harrison 
Avenues  ? 


242 


Antonio  Buscia — For  Plaintiff — Direct 

724  Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  All  the  houses  are  the  same  there;  all  the 
stone  walls  on  all  those  houses  is  the  same. 

Q.  I  am  referring,  Mr.  Brescia,  to  where  the 
stone  is  gotten  out  of  the  ground  would  lay  and 
did  lay  f  A.  On  the  same  places  where  the  houses 
are  built ;  underneath  on  the  same  place. 

Q.  And  at  all  times  near  to  the  stone  masons? 
A.  The  stone  had  been  blasted  from  the  place 
where  the  wall  had  to  be  put  up,  and  it  lay  un- 

725  derneath  the  feet  of  the  stone  mason,  right  back 
of  him,  six  inches  or  a  foot  away  from  his  feet. 

Q.  Yon  are  familiar  with  the  character  of  all 
the  stone  masonry  work  on  the  Phelan  job?  A. 
Yes,  sir. 

Q.  And  is  there  any  crazy  work  on  that  entire 
job  at  any  place/  A.  Not  a  bit  on  any  place;  not 
on  University  Avenue  or  Harrison  Avenue. 

Q.  What  kinds  of  stone  work  are  there  on  the 
Phelan  job?   A.  Rough  stone  work. 

Q.  By  that  you  mean  rubble  stone  masonry? 
A.  Rubble  stone  masonry,  yes. 

Q.  What  price  did  you  give  Mr.  Bashien  for 
the  stone  work  on  the  job  that  he  referred  to? 

Mr.  Menken:    Objected  to  as  already  tes- 
tified. 

Objection  overruled.  Exception. 
A.  32  cents. 

Q.  What  was  the  price  relative  to  the  concrete 
footings? 

Mr.  Menken:   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 
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A.  The  same  price  for  the  footings  as  the  stone 
work. 

Q.  And  that  price  is  what  ?  A.  32  cents  for  the 
concrete  footings  and  32  cents  for  the  stone  work. 

Q.  What  class  of  labor  is  used  in  putting  in 
concrete  footings!  A.  The  same  labor  as  the  la- 
bor that  attends  the  stone  masons. 

Q.  Who  puts  in  the  concrete  footing  for  the 
stone  mason?  A.  The  laborer  and  the  foreman  of 
the  stone  masons. 

Q.  Will  you  state,  if  you  know,  how  long  it 
would  take  to  point  up  a  stone  wall  18  inches 
thick,  for  72  cubic  feet?  A.  We  don't  point  up 
cubic  feet. 

Q.  Assuming  that  a  stone  mason  and  two- 
thirds  of  a  laborer  builds  75  cubic  feet  of  stone 
wall  IS  inches  thick  in  a  day  of  eight  hours,  how 
long  will  it  take  to  point  up  that  much  work?  A. 
About  lift  ecu  minutes  for  a  stone  mason. 

Q.  T  show  you  Plaintiff's  Exhibit  B,  and  call 
your  attention  to  the  retaining  wall,  that  is  the 
wall  that  runs  from  the  front  porch  out  to  the 
sidewalk  and  along  the  sidewalk  (showing  exhibit 
to  witness)  and  ask  you  to  state  if  you  know,  how 
long  it  would  take  a  stone  mason  and  a  laborer  to 
point  up  that  retaining  wall  shown  on  that  ex- 
hibit? A.  If  T  know  how  long  is  the  wall  and 
how  high  it  is — then  I  can  tell  you.  This  picture 
does  not  give  me  any  dimensions  of  the  wall. 
This  picture  does  not  show  how  many  feet  there 
is,  so  I  can't  tell  you  how  long  it  would  take  to 
point  up  this  wall. 

Bit  the  BeJ't  rce. 

Q.  Pointing  up  is  a  matter  of  square  feet?  A. 
Yes,  superficial  square  feet. 
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730     By  Mr.  Bradbury. 

Q.  Before  answering  the  question  that  I  have 
just  put  to  you,  you  say  it  would  be  necessary  for 
you  to  know  the  measurements  of  the  retaining 
wall?   A.  Yes. 

(Adjourned   to   Friday,   February  17th, 
1922,  at  3.30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 
February  17th,  1922,  3.30  P.  M. 

731         Met  pursuant  to  adjournment. 

Present:    The  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 


Antonio  Brescia,  resumed,  further  testified  as 
follows: 

Direct  examination  (continued)  by  Mr.  Bradbury. 

Q.  Mr.  Brescia,  1  again  show  you  Plaintiff's 
Exhibit  B  and  call  your  attention  to  the  retaining 
wall,  and  by  that  1  mean  the  wall  that  runs  from 
the  front  porch  line  out  to  a  point  near  the  side- 
walk, and  then  along  and  parallel  with  the  side- 
walk, to  where  it  again  runs  towards  the  house, 
and  assuming  that  there  are  322.83  square  feet 
in  that  retaining  wall,  and  by  that  I  mean  super- 
ficial square  feet, — and  ask  you  if  you  are  able 
to  state  how  long  it  would  take  a  stone  mason  and 
a  stone  mason's  helper  or  a  laborer  to  point  up 
that  retaining  wall? 

Mr.  Menken:  I  object  to  the  form  of  the 
question  as  leading,  immaterial  and  incom- 
petent. 

Objection  overruled.  Exception. 
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A.  For  one  stone  mason  it  will  take  about  two  733 
or  two  and  a  quarter  hours,  and  a  laborer  about 
one-half  an  hour. 

Q.  I  call  your  attention  to  the  foundation  wall 
running  from  the  porch  back  to  the  rear  corner 
of  the  house,  and  to  the  fact  that  the  witness 
Dominick  Cafarelli  at  page  78  of  the  minutes  tes- 
tified that  this  wall  was  40  feet  long,  and  ask  you 
if  you  have  measured  the  particular  wall  on  that 
exhibit,  to  which  I  am  now  calling  your  attention, 
and  when?   A.  I  did,  this  morning. 

Q.  TTow  many  square  feet  did  you  find  in  that 
wall?  ?34 

Mr.  Menken:    Objected  to  as  no  founda- 
tion laid. 

Objection  overruled.  Exception. 

A.  220  square  feet. 

Q.  Did  you  find  that  the  wall  was  40  feet  long? 

Mr.  Menken:    T  object  to  the  form  of  the 
question. 

Objection  sustained.  Exception. 

Q.  How  long  is  the  wall?    A.  40  feet. 

Q.  Are  you  able  to  state,  basing  your  opinion 
upon  your  knowledge  of  this  character  and  class  735 
of  work,  how  long  it  would  take  a  stone  mason 
and  a  stone  mason's  helper,  to  point  up  that  par- 
ticular wall  that  I  have  called  your  attention  to? 
A.  It  would  take  for  otic  stone  mason  one  hour 
or  one  and  a  quarter  hours. 

Mr.  Menken:   I  move  to  strike  that  out  as 
not  being  an  answer  to  the  question. 
Motion  granted.  Exception. 

Q.  (Question  repeated.)    A.  Yes. 

Q.  How  long?    A.  For  one  stone  mason  one 
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736     and  a  quarter  hours;  for  a  laborer  about  fifteen 
minutes. 

Q.  I  show  you  Plaintiff's  Exhibit  C,  and  call 
your  attention  to  the  front  foundation  wall  of  the 
wall  running  from  the  inside  cheek  of  the  stoop, 
along  in  front  of  the  house  shown  on  that  ex- 
hibit?  A.  You  mean  the  front  wall  of  the  house? 

Q.  Yes.  And  further  call  your  attention  to  the 
fact  that  the  work  in  that  wall  has  been  designated 
bv  the  witness  Dominick  Oafurelli  as  the  crazy 
work,  and  ask  you  to  state,  if  you  know,  the  kind 
of  work  found  in  that  wall  that  exists  at  this 
time?  A.  It  is  regular  stone  wall,  rough  wall, 
and  the  same  all  the  way  around  the  house,  the 
same  kind  of  wall. 

Q.  By  that  do  you  mean  rough  rubble? 

Mr.  Menken:    Objected  to  as  leading. 
Objection  sustained.  Exception. 

Q.  Go  ahead,  Mr.  Brescia,  and  describe  the 
wall?  A.  It  is  the  same  stone  wall  that  has  been 
put  all  the  way  around  the  house,  what  they  call 
rubble  masonry  work;  the  same  class  of  work, 
same  stone  is  laid  in  the  same  way,  only  pointed 
up  differently. 
738  ^-  What  is  there,  if  anything,  that  has  been 
put  over  the  stone  work  there  on  the  face  side? 
A.  Cement. 

Q.  I  call  your  attention  to  the  lines  that  show 
there,  will  you  state  whether  or  not  those  lines 
follow  the  joints? 

Mr.  Menken :  I  object  to  this  as  leading. 
Objection  overruled.  Exception. 

Q.  (Continued)  Will  you  state  whether  or  not 
those  lines  that  are  on  the  cement  of  that  wall 
follow  the  joint?   A.  No,  they  do  not. 
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Q.  Ts  there  any  crazy  work  at  all  on  any  of  the  739 
Phelan  jobl    A.  No  crazy  work  whatsoever. 

Q.  Have  you  examined  all  sides  of  the  stoops 
of  the  houses  on  the  Phelan  jobl   A.  Yes. 

Q.  I  mean  the  stone  work  ?  A.  The  stone  work ; 

ves. 

Q.  Did  you  find  any  difference  between  the 
stone  work  in  the  side  of  the  stoops  and  the  stone 
work  in  the  foundation  wall  at  any  place?  A. 
No  difference  whatsoever;  it  is  the  same  kind  of 
stone  work. 

Q.  T  refer  to  the  work,  the  work  is  the  same? 
A.  The  same,  yes. 

Q.  Are  you  able  to  state  approximately  the 
number  of  square  feet  that  one  mason  and  half 
of  a  laborer  can  point  up  in  a  day's  work  of  8 
hours  on  the  Phelan  job?  A.  One  stone  mason 
and  a  half  a  laborer  should  produce  1,500  square 
feet. 

Q.  Are  you  able  to  state  how  many  cubic  feet 
per  day  a  stone  mason  and  two-thirds  of  a  la- 
borer can  construct;  I  am  referring  to  a  stone 
wall  18  inches  thick,  faced  on  one  side? 

Mr.  Menken:    Objected  to  as  attempting 
to  contradict  the  witness's  direct  testimony. 
Objection  overruled.  Kxception. 

A.  Yes. 

Q.  How  many?  A.  Stone  wall  18  inches  wide, 
faced  on  one  side,  160  cubic  feet. 

Q.  How  many  when  faced  on  both  sides?  A. 
125  to  130  cubic  feet. 

Q.  Are  you  able  to  state  approximately  the 
ratio,  as  to  the  whole  of  the  stone  masonry  work 
under  the  surface  at  the  Phelan  job? 

Mr.  Menken:   I  object  to  that  question. 
Objection  overruled.  Exception. 


741 
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742  A.  It  is  half  and  half. 

Q.  Is  it  customary,  Mr.  Brescia,  to  face  a  stone 
foundation  wall  on  the  dirt  or  rough  side? 

Mr.  Menken:  Objected  to  as  incompetent. 
Objection  sustained.  Exception. 

Q.  Do  you  know  the  custom  with  reference  to 
facing  a  foundation  wall  on  the  dirt  side  and  by 
that  I  mean  the  side  opposite  from  the  wall  side? 

Mr.  Menken:   The  same  objection. 
Objection  sustained.  Exception. 

Q.  If  you  had  been  permitted  by  these  defen- 

743  dants  to  go  on  and  complete  this  work,  would  you 
on  the  dirt  side  have  faced  and  finished  the  foun- 
dation walls? 

Mr.  Menken:  That  is  objected  to,  it  is  im- 
material and  argumentative. 

Objection  sustained.  Exception. 

Q.  I  call  your  attention  to  the  retaining  wall 
that  runs  along  the  rear  of  the  houses  on  Harri- 
son Avenue  on  the  Phelan  job,  and  along  the  side 
of  the  aqueduct.  Are  you  able  to  state  how 
many  cubic  feet  per  day  of  eight  hours  a  mason 
and  one  laborer  could  construct  of  that  wall  ?  A. 
Yes. 
Q.  How  many  ? 

Mr.  Menken:  Objected  to  on  the  ground 
that  it  has  not  been  shown  that  he  is  familiar 
with  the  situation  existing  there  before  the 
wall  was  built. 

Objection  overruled.  Exception. 

A.  A  stone  mason  and  one  laborer  on  that  iden- 
tical wall  would  put  up  225  cubic  feet  per  day  of 
eight  hours. 


744 
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Q.  I  call  your  attention  to  the  retaining  wall  745 
shown  in  Plaintiff's  Exhibit  0,  and  ask  you  if 
you  are  able  to  state  how  long  one  mason  and  two 
laborers  would  take  in  constructing  that  retain- 
ing wall  ?  A.  That  depends  upon  how  many  cubic 
feet  there  is. 

Mr.  Menken:  I  move  to  strike  out  the  an- 
swer. 

Motion  denied.  Exception. 

Q.  Assuming  that  there  are  578.59  cubic  feet 
in  that  retaining  wall/ 

Mr.  Menken:    Objected  to  on  the  ground  745 
that  there  is  nothing  in  the  record  so  far  on 
which  (o  base  any  such  assumption.  There 
is  no  evidence  of  any  number  of  cubic  feet  in 
that  particular  wall. 

Mr.  Bradbury:  T  will  prove  later  that  that 
is  the  correct  measurement  of  the  retaining 
wall  referred  to. 

The  Referee:  Upon  the  statement  of  coun- 
sel for  plaintiff  that  he  will  later  on  prove 
that  this  wall  has  this  number  of  cubic  feet 
in  it,  I  will  overrule  the  objection. 

Mr.  Menken:  Exception. 

747 

A.  It  will  take  two  days  for  one  stone  mason 
and  one  helper. 

Mr.  Bradbury :    You  may  cross  examine. 

Mr.  Menken:  Before  proceeding  with  the 
cross  examination,  it  will  be  necessary  for  us 
to  have  all  the  books  and  papers  of  the  plain- 
tiff. 

Mr.  Bradbury:  Just  what  books  and  pa- 
pers do  you  want ;  will  you  please  enumerate 
them. 
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748  Mr.  Menken :   I  will  give  yon  a  list  of  the 

books  and  papers  desired. 

(Mr.  Menken  hands  Mr.  Bradbury  a  list 
of  the  papers  to  be  produced  by  the  witness.) 

(Whereupon  at  4.45  P.  M.  an  adjournment 
was  taken  to  meet  on  Thursday,  February 
23,  1922,  at  8.30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 
February  23, 1922,  2.30  P.  M. 

749  pursuant  to  adjournment, 

Present:    The  Referee,  Mr.  Bkai>bl'hy  and  Mit. 
Menkkn. 


Antonio  Brescia,  resumed,  further  testified  as 
follows. 

Cross  examination  hy  Mr.  Menken. 

Q.  Mr.  Brescia,  are  you  an  officer  of  the  plain- 
tiff corporation  in  this  action?   A.  I  am. 

Q.  What  oflicer?    A.  President. 

Q.  Who  transacts  the  business  of  the  Brescia 
750  Construction  Company  ?  A.  What  do  you  mean? 
The  business  transactions  you  mean? 

Q.  Who  transacts  the  business  of  or  for  the 
Brescia  Construction  Company?  A.  I  do  part 
of  it. 

Q.  Who  does  the  other  part?  A.  I  mean  part 
of  the  business. 

Q.  Who  transacts  all  the  business  of  the  Brescia 
Construct  ion  Company?    A.  1  do. 

Q.  Are  there  any  other  officers  of  the  Brescia 
Construction  Company  except  yourself?  A.  Yes, 
there  are. 
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Q.  Who  are  they?  A.  My  brother. 

Q.  What  is  his  name?   A.  His  name  is  Patsy. 

Q.  What  officer  was  he  in  1919?  A.  In  1919  it 
was  myself  and  my  brother  Vito. 

Q.  Who  else?    A.  That  is  all. 

Q.  What  office  did  Mr.  Vito  Brescia  hold  in 
this  concern?  A.  He  did  not  hold  any  office;  he 
only  was  interested — in  1919  you  mean? 

(,).  Yes.  A  he  was  only  interested;  he  did  not 
hold  any  office. 

Q.  What  do  you  mean  interested;  how  was  he 
interested?    A.  Tn  the  money  part  of  it, 

Q.  Will  you  kindly  explain  what  you  mean?  A. 
I  mean  he  used  to  hold  some  shares,  some  stock 
of  the  corporation. 

Q.  What  stock  did  he  hold  in  this  corporation, 
or  shares?   A.  He  held  some  stock. 

Q.  What  stock?    A.  Of  the  corporation. 

Q.  How  many  shares?  A.  1  don't  remember 
exactly;  it  is  nearly  four  years  now  past. 

Q.  Was  he  an  oflicer  of  the  corporation  in  1919? 
A.  No. 

Q.  Who  were  the  officers  in  1919?  A.  I  was 
president  and  there  was  Antonio  Bomagno. 

Q.  What  office  did  he  hold  in  the  corporation? 
A.  I  don't  remember. 

Q.  Who  else?    A.  My  wife. 

Q.  What  office  did  she  hold?  A.  I  think  she 
was  secretary  at  that  time. 

Q.  Who  was  Antonio  Romagno,  whose  name 
you  have  just  mentioned?   A.  This  man. 

Q.  Anything  else  to  describe  him;  what  is  his 
business?    A.  A  lawyer. 

Q.  Did  you  hold  any  interest  in  the  Brescia 
Construction  Company?    A.  Some. 

Q.  What  interest?  ' 
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754  Mr.  Bradbury:  I  think,  if  your  Honor 
pleases,  this  cross  examination  has  gone  far 
enough.  It  has  no  relevancy  or  materiality 
as  to  what  his  interest  is  in  the  Brescia  Con- 
struction Company,  and  I  object  to  it. 

Objection  overruled.  Exception. 

Q.  What  was  your  interest  in  the  Brescia  Con- 
struction Company;  were  you  a  stockholder?  A. 
I  don't  know  it*  I  am  stockholder. 

Q.  Didn't  you  answer  a  question  and  say  you 
were  a  stockholder;'   A.  I  am  holding  some  stock. 

Q.  How  many  shares  of  stock?    A.  I  don't  re- 

755  member. 

Q.  Do  you  remember  when  this  corporation  was 
organized,  Mr.  Brescia?   A.  It  was  in  1919. 

Q.  When  ?   A.  In  June,  1  believe. 

Q.  And  do  you  know  what  contracts  the  Brescia 
Construction  Company  had  for  stone  mason  work 
in  July  and  August,  1919? 

Mr.  Bradbury:  That  is  objected  to  be- 
cause it  is  not  at  all  material  or  relevant ;  it 
was  before  this  labor  trouble  came  on  the 
Phelan  job  and  it  was  prior  to  this  and  has 
nothing  to  do  with  any  issue  in  the  case. 

756  Objection  overruled.  Exception. 

A.  I  think  I  remember. 

Q.  Have  you  got  your  books  down  here?  A. 
No,  I  have  not  got  any  books. 

By  the  Referee. 

Q.  Do  you  mean  you  haven't  any  books?  A.  I 
haven't  got  any  books  here. 

By  Mr.  Menken. 

Q.  Did  the  Brescia  Construction  Company  keep 
any  books  showing  the  contracts  they  had  at  that 
time,  or  at  any  subsequent  time? 
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Mr.  Bradbury:    I  object  to  that,  it  calls  757 
for  a  conclusion.    It  is  irrelevant  and  imma- 
terial at  this  time  whether  he  kept  any  books 
or  not.    You  have  got  first  to  exhaust  the 
witness  and  find  out  whether  or  not  he  knows. 

Objection  overruled.  Exception. 

A.  I  never  filed  the  contract  in  the  books;  the 
contract  showed  for  itself. 

Q.  That  is,  you  made  no  entry  in  any  books  of 
the  contracts  that  the  Brescia  Construction  Com- 
pany made? 

Mr.  Bradbury :  T  object  to  that  on  the 
ground  that  it  is  incompetent,  irrelevant  and 
immaterial.  It  is  not  proper  cross  examina- 
tion. 

Objection  overruled.  Exception. 
A.  No,  because  the  contract  speaks  for  itself. 

Mr.  Menken:    I  move  to  strike  out  "be- 
cause the  contract  speaks  for  itself." 
Motion  granted.  Exception. 

Q.  Were  all  the  contracts  that  you  had  at  that 
time  in  writing?    A.  Yes. 

Q.  Have  you  got  those  contracts?    A.  I  do  not 
think  so.  759 

Have  yon  made  any  attempt  to  look  for 
those  contracts?  A.  I  did  not  make  any  attempt 
because — — 

Q.  (Interrupting)  T  did  not  ask  you  because. 
Did  you  keep  any  book  in  which  you  made  an  entry 
of  moneys  received  from  the  jobs  that  you  did? 
A.  From  the  pay  book. 

Q.  I  ask  you  if  you  kept  any  book  in  which  you 
made  entries  of  the  moneys  which  the  Brescia 
Construction  Company  received! 
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760  Mr.  Bradbury:   I  object  to  this  as  imma- 
terial and  irrelevant. 

Objection  overruled.  Exception. 

A.  In  1919? 
Q.  Yes,  1919?   A.  Yes. 
Q.  And  in  1920?  A.  Yes. 
Q.  And  in  1921?   A.  Yes. 

Q.  What  contracts  did  the  Brescia  Construc- 
tion Company  have  in  July,  August  and  Septem- 
ber, 1919? 

Mr.  Bradbury:    I  object  to  that  on  the 
ground  that  it  is  prior  to  this  litigation. 

761  Objection  overruled.  Exception. 

A.  I  had  a  contract,  141th  Street  and  Wbitlock 
Avenue;  I  had  a  contract  on  177th  Street  and 
Rosedale  Avenue;  I  had  a  contract  on  174th 
Street  and  Crotona  Park  north;  1  had  a  contract 
for  William  L.  Phelan,  Inc.  That  is  all  1  can  re- 
member until  September,  1919. 

Q.  What  contracts  did  you  have  in  October,  No- 
vember and  December,  1919?  A.  I  had  one  con- 
tract but  not  in  Now  York  City;  it  was  out  of 
New  York  City. 

Q.  Where  was  it?    A.  It  was  up  at  Pelham 

762  Manor,  New  York. 

Q.  In  the  months  of  October,  November  and 
December,  191!),  were  you  working  on  any  or  all  of 
those  contracts  which  you  mentioned  previously? 
A.  You  mean  in  October,  November  and  Decem- 
ber? 

Q.  Yes,  1919.  A.  On  the  Phelan  job  I  was 
stopped  entirely. 

Q.  Were  you  working  on  any  of  these  jobs  you 
have  mentioned  except  the  Phelan  job  in  the 
months  of  October,  November  and  December, 
1919?    A.  I  think  1  was  finishing  them  up. 
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Q.  Will  you  kindly  answer  yes  or  no  ?  A.  That 
is  the  best  T  can  remember. 

Q.  Have  you  got  any  time  books  in  which  you 
keep  a  record  of  the  men  that  worked  on  the  vari- 
ous jobs,  showing  the  names  of  the  men?  A.  1919 
time  book! 

Q.  Yes.   A.  I  haven't  got  that  here. 

Q.  Where  are  they?  A.  If  you  want  to  know 
where  they  are  it  is  a  long  story,  and  I  am  willing 
to  tell  you. 

Q.  Are  they  in  existence  or  out  of  existence? 
A.  Unless  you  want  to  know  the  story  I  won't 
tell  you  where  they  are. 

Q.  Can  they  be  had.  Can  they  be  obtained  if 
we  want  them?   A.  No,  1  do  not  think  so. 

Q.  Have  you  got  a  record  in  any  book  of  the 
moneys  that  were  paid  out  on  these  jobs  and  the 
times  when  they  were  paid  out?  A.  I  haven't  got 
that. 

<L>.  Did  you  do  any  work  on  any  of  these  jobs  in 
the  months  of  January  or  February  or  March, 
1920,  outside  of  the  Phelan  job?  A.  No,  sir,  not 
on  those  jobs. 

Q.  What  jobs  did  you  have  in  the  year  1920,  in 
January.  Take  each  month  singly  find  give  them 
in  order?  A.  I  have  a  job  in  May,  1  believe  I 
started  in  May,  it  was  a  contract  job  on  170th 
Street,  southeast  corner  of  Webster  Avenue,  it 
was  a  brickwork  job.  October,  1920,  I  started  to 
put  up  one  2-famiIy  house  and  after  two  days  I 
got  the  job  stopped,  the  stone  masons  were  called 
off  the  job. 

Mr.  Menken:   I  move  to  strike  out  the  last 
part  of  the  answer. 

Motion  granted.  Exception. 

The  Referee:    Are  there  any  more? 
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766  The  Witness :   That  is  all  as  far  as  I  can 
remember. 

Q.  In  the  year  1921,  from  January  to  Decem- 
ber, inclusive,  what  jobs  did  you  have!  A.  In 
August,  T  think  it  was  1921,  I  had  one  brickwork 
job. 

Q.  Will  you  kindly  toll  us  where!  A.  The  brick- 
work job  is  on  the  northwest  corner  of  Burnside 
Avenue  and  Walton  Avenue.  The  next  job,  Wal- 
ton Avenue  and  175th  Street,  north  of  Burnside 
Avenue.  The  next  job  I  took  is  on  the  northeast 
corner  of  Burnside  Avenue  and  Walton  Avenue. 

767  The  next  job  was  163rd  Street,  Westchester  Ave- 
nue and  Roger  Place;  I  am  not  sure  Roger  Place, 
but  that  is  the  best  I  can  remember  just  now. 
That  is  1921. 

Q.  Are  these  the  only  contracts  and  jobs  that 
you  had  in  1921? 

Mr.  Bradbury:   I  object  to  asking  a  ques- 
tion and  assuming  what  is  not  in  the  record. 
Objection  overruled.  Exception. 

A.  I  think  so. 

Q.  Kor  whom  did  you  do  work  at  144th  Street 
and  Whitlock  Avenue.'    A.  Wanda  Iron  Works 

768  Company. 

Q.  Ts  that  contract  in  writing?    A.  Yes. 
Q.  Where  is  it.'   A.  T  haven't  got  it,  I  haven't 
got  it  here. 

Q.  Where  is  the  place  of  business  of  the  Wanda 
Iron  Works  Company?   A.  I  don't  remember. 

Q.  What  did  you  do  there  at  144th  Street  and 
Whitlock  Avenue?  A.  Excavating,  stone  work 
and  brick  work  and  concrete  work. 

Q.  When  did  you  start  that  work?  A.  I  don't 
remember. 
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Q.  When  did  you  get  the  contract?  A.  I  don't  769 
remember. 

Q.  You  said  you  got  it  in  1919?    A.  1919,  but 
I  don't  remember  the  date. 

Q.  I  want  to  know  the  month f  A.  I  don't  even 
remember  that;  it  is  three  years  past. 

Q.  T  didn't  ask  you  how  long  a  time  was  past. 
You  stated  that  that  was  one  of  the  pieces  of  work 
that  you  did,  or  contract  for  which  you  had  in 
July,  August  and  September,  1919;  is  that  cor- 
rect?   A.  I  think  so. 

(t).  And  how  big  a  piece  of  work  was  it!    A.  I 
don't  remember. 

Q.  What  was  the  size  of  the  excavation?   A.  I 
don't  remember. 

Q.  Was  it  more  than  100  feet  in  front  and  100 
feet  in  depth?    A.  I  don't  remember. 

Q,  What  kind  of  a  house  was  it  that  was  built 
there?    A.  It  was  not  a  bouse,  il  was  a  factory. 

Q.  What  kind  of  a  factory?    A.  1  don't  know 
for  what  purpose. 

Q.  Have  you  got  any  book  or  record  showing — 
A.  I  have  those  books. 

(t).  When  did  you  finish  this  job?    A.  I  don't 
remember. 

Q.  How  long  did  it  take  you  to  do  this  job?  A.  771 
I  don't  remember  now. 

Q.  About  how  long?    A.  1  couldn't  tell  you. 

Q.  Did  it  take  you  six  months?    A.  I  don't 
thi nk  so.   It  is  past  four  years. 

Mr.  Bradbury:  Can't  you  come  closer  to 
it  than  that,  Mr.  Brescia? 

The  Witness:  I  can't  remember  better 
than  that. 

Q.  Were  you  paid  for  this  job?  A.  Yes,  sir. 
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Q.  By  check  or  by  cash  .'  A.  I  couldn't  tell  you; 
some  checks  and  some  cash. 

Q.  Did  you  make  a  record  of  the  moneys  you 
received  for  this  job!    A.  T  did  at  the  time. 

Q.  From  whom  did  you  buy  the  material! 

Mr.  Bradbury:  I  object;  it  is  entirely  im- 
material and  irrelevant  from  whom  he  bought 
the  material. 

The  Referee:   Objection  overruled. 

Mr.  Bradbury:  Exception. 

A.  I  won't  tell  you. 

Mr.  Menken:  I  ask  that  the  witness  be  di- 
rected to  answTer. 

The  Witness:  I  don't  remember;  I  can't 
tell. 

By  the  Referee. 

Q.  Do  you  mean  that  you  know  and  refuse  to 
tell!    A.  I  don't  remember. 

By  Mr.  Menken. 

Q.  Prom  whom  did  you  buy  material  in  July, 
August  and  September,  October,  November  and 
December,  1919?    A.  I  buy  it  from  many  people. 

Q.  Give  us  the  names  of  all  that  you  remem- 
ber? A.  You  can  look  up  that  from  the  telephone 
book ;  I  can  supply  the  name. 

Q.  You  don't  have  to  supply  the  name;  can't 
you  remember  it  t  A.  You  can  look  it  up  from  the 
telephone  book. 

Q.  You  tell  us  the  name?  A.  All  the  material 
people  is  ill  one  book. 

Q.  You  get  the  telephone  book  and  tell  us  the 
name? 
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Mr.  Bradbury:  T  object  to  this  line  of 
questioning.    What  difference  docs  it  make. 

The  Kcfcree:  T  think  as  the  witness  says 
he  don't  remember,  that  is  the  end  of  it. 

Q.  If  you  would  see  the  names  in  the  telephone 
book,  would  you  remember  them?  A.  I  don't 
think  so;  I  can't  remember. 

Q.  How  many  did  you  deal  with  in  1919,  on 
account  of  Brescia  Construction  Company?  A. 
I  don't  remember. 

Q.  Was  it  more  than  two?  A.  I  can't  tell  you; 
I  don't  remember. 

<t>.  Did  you  buy  any  material  from  Candee  & 
Kane?  A.  I  couldn't  tell  you;  I  might  or  might 
not;  Candee  &  Kane,  T  never  heard  of  them. 

Q.  Did  you  buy  any  material  from  Martha  ft 
Small?    A.  I  couldn't  tell  you. 

Q.  You  stated  in  your  testimony  that  you  spoke 
to  Mr.  Phelan  about  the  name  of  a  building  mate- 
rial concern,  did  you  not?    A.  One. 

Q.  1  ask  you,  isn't  it  a  fact  that  yon  spoke  to 
Mi*.  Phelan  about  a  building  material  concern, 
and  that  you  so  stated  in  your  testimony?  A. 
I  may  have  done  so;  I  don't  remember  now. 

Q.  What  name  did  you  give  in  your  testimony 
as  the  name  of  the  material  man  who  would  sup- 
ply this  certain  kind  of  brick  on  this  Phelan  job? 
A.  1  give  him  some  name,  but  I  don't  remember 
the  name  now. 

Q.  You  didn't  testify  to  that  fact  three  years 
ago?    A.  It  was  right  after  

Q.  Isn't  it  a  fact  that  you  only  gave  that  testi- 
mony recently?   A.  I  did  give  him  some  name. 

Q.  Tell  us  the  name  you  gave  him?  A.  I  don't 
remember  now  the  name  unless  you  remind  me, 
and  T  will  see  if  it  is  the  name. 
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778  Q.  On  page  6  of  the  record  you  were  asked  this 
question?  "Q.  What  did  you  agree  on  as  the 
price  for  the  brickwork;  what  conversation  was 
there  about  the  price?  A.  The  conversation  was 
regarding  the  quality  of  the  brick  to  be  used.  I 
said,  Mr.  Phelan,  in  that  brick  there  is  some  select 
brick  that  is  very  good  to  use  for  front  brick. 
Mr.  Phelan  said,  I  never  saw  that.  I  said,  Mr. 
Phelan,  I  will  call  up  the  people  who  have  got 
those  bricks.  T  called  up  Rufus  Darrow,  and  Mr. 
Darrow  came  up  with  a  sample  of  brick.  Mr. 
Phelan  was  satisfied  with  that  brick,  very  well 
satisfied.  Then  the  trouble  come  and  I  left  the 
job."  Do  you  remember  giving  that  testimony 
on  this  reference  ?  A.  Yes. 

Q.  Is  that  the  name  of  the  man,  Rufus  Darrow? 
A.  I  think  so. 

Q.  What  is  the  name  of  the  firm?  A.  Rufus 
Darrow. 

Q.  Don't,  you  know  the  name  of  the  firm;  didn't 
you  deal  with  that  firm  before!   A.  When? 

Q.  Didn't  you  deal  with  that  firm  before  of 
which  Mr.  Rufus  Darrow  is  a  member,  before 
July,  1919?    A.  I  think  I  did. 

Q.  What  is  the  name  of  the  concern?  A.  Rufus 
780  Darrow. 

Q.  Don't  you  know  the  name  of  the  concern  is 
Rufus  Darrow  &  Son?  A.  Tt  may  be  son;  I  know 
Rufus  Darrow. 

Q.  Did  you  buy  any  material  from  Rufus  Dar- 
row in  July,  August,  September,  October,  Novem- 
ber or  December,  1919?    A.  1919? 

Q.  Yes.   A.  I  don't  think  so. 

Q.  Did  you  buy  any  from  them  in  the  year 
1920?   A.  For  what  job? 

Q.  Any  jobs.    A.  I  can't  remember. 
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Q.  Do  you  remember  buying  any  material  from 
them  in  the  year  1921?  A.  I  don't  think  so;  I 
can't  remember. 

Q.  Did  you  know  the  firm  of  Bell  &  Kilcullen? 
A.  Yes. 

Q.  Did  you  buy  any  material  from  Bell  &  Kil- 
eullen  in  1919,  the  Brescia  Construction  Com- 
pany?  A.  T  did;  I  think  so,  yes. 

Q.  When  did  the  Brescia  Construction  Com- 
pany buy  material  from  Bell  &  Kilcullen  in  1919? 
A.  I  think  Bell  &  Kilcullen  were  supplying  us  on 
one  job,  that  is  on  the  Rosedale  Avenue  job. 

Q.  Did  the  Brescia  Construction  Company  buy 
any  material  from  Bell  &  Kilcullen  in  the  years 
1920  and  1921 ?  A.  In  1920,  I  don't  think  so. 

Q.  In  1921?   A.  I  did. 

Q.  For  what  job?  A.  I  think  it  was  for  the 
Burnside  Avenue  job. 

Q.  Is  there  any  think  about  it,  or  don't  you 
know?  A.  1  think  it  was  for  the  Burnside  Ave- 
nue job. 

Q.  When  you  say  you  think,  do  you  mean  it  is 
positive,  or  haven't  you  any  direct  knowledge  of 
the  matter.'  A.  I  think  it  was  for  the  Burnside 
Avenue  job. 

Q.  Is  that  the  only  job  you  bought  material 
from  them  in  1921?  A.  Why,  he  started  to  ship 
on  another  job  in  1921,  Walton  Avenue  job,  he 
ony  started,  and  the  price  was  too  high  and  1 
changed. 

Mr.  Menken:   I  move  to  strike  that  out. 

Q.  Did  you  buy  any  material  from  Boll  &  Kil- 
cullen in  1921,  except  for  the  Burnside  Avenue 
job.  That  calls  for  an  answer  yes  or  no?  A. 
Yes. 

Q.  What  job  was  that?    A.  Walton  Avenue, 
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north  of  Burnside  Avenue,  on  the  westerly  side 

- 

of  the  street. 

Q.  Do  you  know  Mr.  Greenberg?  A.  T  know  a 
dozen  Greenbergs. 

Q.  Did  the  Brescia  Construction  Company  do 
any  work  for  Mr.  Greenberg  in  1919?  A.  For  one 
Greenberg,  yes. 

Q.  You  said  you  knew  a  dozen  Greenbergs;  will 
you  give  me  the  names  of  the  dozen  you  say  you 
know  ? 

Mr.  Bradbury:    I  object  to  that. 

Q.  Name  them?  A.  If  you  take  the  telephone 
book  and  look  at  the  Greenbergs,  you  will  find  a 
thousand  of  them;  that  is  what  I  know. 

Mr.  Bradbury:    T  move  to  strike  the  an- 
swer out. 

Motion  denied.  Exception. 

Q.  Did  you  buy  any  material  from  Bell  &  Kil- 
cullcn  in  1919  for  any  of  these  jobs?  A.  1  did  buy, 
yes. 

Q  177th  Street  and  Rosedale  Avenue?  A.  Yes. 

Q.  You  don't  remember  from  whom  you  bought 
for  144th  Street  and  Whitlock  Avenue,  do  you? 
A.  Not  unless  I  can  think  it  over,  and  that  may 
make  me  remember.  If  I  can  tell  you  the  next 
time,  I  will  do  so. 

Q.  How  about  174th  Street  and  Crotona  Park 
north,  do  you  remember  about  that?  A.  I  think 
it  was  the  same  who  supplied  144th  Street. 

Q  And  that  is  Candee?   A.  I  don't  know. 

Q.  Do  you  know  a  material  man  by  the  name 
of  Candee?  A.  By  the  name  of  Candee  alone,  I 
don't  know. 

Q.  Do  you  know  of  any  firm  dealing  in  building 
materials  of  which  Mr.  Candee  is  a  member?  A. 
No. 
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Q.  Never  heard  of  them  ?   A.  No. 
Q.  Never  heard  of  Candee,  Smith  &  Howlandl 
A.  Yes. 

Q.  Then  you  do  know  of  a  firm  of  which  Mr. 
Candee  is  a  member?  A.  I  never  knew  Mr.  Can- 
dee  personally.  I  never  saw  him.  I  knew  the 
firm. 

Q.  Did  the  Brescia  Construction  Company  buy 
any  materials  from  Candee,  Smith  &  Howland  in 
19191   A.  1  think  I  did. 

Q.  Tell  us  what  jobs  ?  A.  I  think  it  was  on 
Whitlock  Avenue  and  the  Crotona  Park  job. 

Q.  What  job  was  the  Crotona  Park  job?  A. 
174th  Street,  and  the  Crotona  Park  north. 

Q.  mat  kind  of  a  job  was  this  job  on  177th 
Street  and  Hosedale  Avenue?  A.  I  think  it  was 
a  garage. 

Q.  Was  there  a  contract  for  that  job?  A.  Yes, 
I  think  it  was  a  contract. 

Q.  Have  you  got  that  contract?  A.  I  haven't 
got  that  here. 

Q.  With  whom  was  that  contract?  A.  I  don't 
remember  the  name  of  the  people.  1  think  it  was 
Tiebout  Realty  Company. 

Q.  What  kind  of  a  job  was  that  177th  Street 
and  Rosedale  Avenue,  you  said  you  thought  it 
was  a  garage?  A.  Garage. 

Q.  What  work  did  the  Brescia  Construction 
Company  do  there?  A.  Excavating,  all  the  stone 
work,  all  the  walls  is  built  of  stone  excepting  the 
front  and  rear;  that  has  been  built  in  brick;  both 
side  walls  has  been  built  in  stone. 

Q.  When  was  that  work  done?  A.  In  1919; 
July.  August  or  September,  I  don't  remember 
exactly. 

Q.  October,  November  and  December?  A.  In 
October,  I  believe,  there  was  a  little  to  be  done; 
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790  I  think  just  washing  down  the  front,  I  helieve, 
was  left  in  October. 

Q.  You  were  working  on  that  during  the 
months  of  August  and  September,  and  finished  it 
ill  October?  A.  I  think  so.  Washing  down  the 
front  don 't  amount  to  much. 

Q.  What  other  work  did  you  do  when  you  were 
washing  down  the  front?    A.  That  was  all. 

Q.  Didn't  you  set  the  chimney  caps?  A.  That 
is  done  when  you  are  washing  down. 

Q.  Didn't  you  set  the  chimney  caps  in  October? 
A.  I  think  I  did. 

791  ^no  set  tne  cn^miiey  caps?   A.  Myself. 

Q.  Who  did  the  mason  work  in  September?  A. 
I  don't  think  there  was  any  mason  work  to  be 
done  in  September;  I  don't  remember. 

Q.  When  did  you  do  the  job?  A.  In  July,  I 
think  I  took  that  job. 

Q.  When  did  you  do  the  work?  A.  I  think  in 
July  and  August. 

Q.  Did  you  do  anything  in  September?  A.  I 
did  something;  1  have  the  job  stopped  at  that 
time. 

Mr.  Menken:    I  hove  to  strike  out  "I  have 

792  th°  J,<*  stoPPed  at  that  time." 

Motion  granted.  Exception. 

Q.  Do  you  remember  being  asked  these  ques- 
tions and  giving  these  answers  upon  the  trial  of 
this  action  before  Judge  Tiemey,  page  1G8  of  the 
printed  record: 

"Q.  For  whom  was  that  job?  (Referring 
to  the  177th  Street  and  Hosedale  Avenue  job.) 
A.  For  the  Tiebout  Avenue  Realty  Company. 

"Q.  When  did  you  get.  that  job?  A.  T  got 
that  job  in  July. 
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"Q.  Did  yon  do  any  work  on  it  in  July? 
A.  Yes,  T  finished  the  job  in  October. 

"Q.  Were  you  working  on  it  in  October? 
A.  Yes,  I  finished  it. 

"Q.  "Were  you  working  on  it  in  November? 
A.  To  wash  down  mv  front,  because  all  rav 
stone  work  and  brickwork  was  done. 

"Q.  When,  in  October?  A.  No,  no,  before 
October. 

"Q.  "What  work  were  you  doing  there  in 
October?  A.  Washed  down  my  front  and  set 
the  chimney  caps  on  the  brickwork. 

"Q.  Any  other  work  except  A.  No." 

Do  you  remember  giving  those  answers  to  those 
questions?   A.  I  may  have  done  so. 

Mr.  Bradbury:  It  is  conceded  he  did  so; 
it  is  in  the  record. 

y.  What  was  the  Crotona  Park  job?  A.  An 
alteration. 

Q.  An  alteration  of  what?  A.  One-family 
houses  had  been  made  into  two-family  houses;  it 
was  an  old  frame  building. 

Q.  "Was  there  anv  stone  mason  work  there?  A. 
Yes. 

Q.  When  was  that  done?  A.  In  July,  June  and 
July;  I  don't  remember  exactly  the  date,  but  it 
was  done  at  that  time.  You  mean  about  the 
mason  work  or  the  completion  of  the  job? 

Q.  The  mason  work?  A.  The  mason  work  was 
done  in  July. 

Q.  All  the  mason  work  done  in  July?  A.  What 
kind  of  mason  work  do  you  mean? 

Q.  All  the  kinds  you  did  on  the  job.  Tell  us  all 
the  kinds  of  mason  work  you  did  on  the  job?  A. 
Stone  work,  brickwork,  concrete  floor  in  the  cellar, 
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side  wall  concrete,  driveway  concrete,  concrete 
walk. 

Q.  You  say  you  did  that  work  in  July?  A.  I 
started  excavating  first. 

Q.  But  you  know  you  were  working  on  that 
job  in  July,  August,  September  and  October,  19191 
A.  I  think  I  did  some  concrete  work  in  October. 

Q.  And  you  put  in  the  concrete  work  with 
masons,  don't  you?  A.  That  is  a  different  union, 
a  different  class. 

(t>.  Have  you  got  any  records  to  show  when 
you  did  this  work?  A.  That  was  all  in  my  book; 
I  believe  that  would  show  from  the  payroll,  that 
is  the  only  record. 

Q.  Did  Mr.  Greenberg  pay  you  in  check  or  in 
cash?  A.  He  paid  me  some  time  by  check,  some 
time  in  cash. 

Q.  Did  you  have  a  bank  account?  A.  I  have  a 
bank  account,  yes. 

Q.  Have  you  got  any  record  in  the  bank  ac- 
count checkbook  showing  from  whom  you  got 
moneys  that  were  deposited  in  the  bank  account, 
and  when  you  got  them?  A.  Yes,  1  have  a  bank 
account  in  191 9. 

Q.  Would  the  checkbook  show  entries  from 
whom  vou  received  the  monevs?  A.  The  stub  of 
the  checkbook  would  show  that  if  1  have  got  it. 

Q.  Have  you  got  it?  A.  I  don't  know,  I  might 
have  it  or  might  not. 

Q.  Have  you  looked  for  it?  A.  I  haven't 
looked;  I  told  you  about  half  an  hour  ago  there  is 
something  strange  about  that. 

I  low  about  the  Jones  and  Geller  job?  A. 
The  Geller  job,  you  mean  the  Greenberg  job. 

Q.  You  mean  the  Greenberg,  Jones  and  Geller 
jobs  ?  A.  No.  The  Geller  job  and  the  Greenberg 
job  is  the  same  job,  Geller  or  Greenberg. 
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Q.  The  Jones'  job  is  the  job  up  at  Pelham  799 
Manor?    A.  .Jones'  job  is  up  at  Pelham  Manor; 
the  Greenberg  is  174th  Street  and  Crotona  Park 
north. 

Q.  Wlien  did  you  get  the  Jones  job?  A.  I  got 
the  Jones  job,  it  was  in  1919;  it  was  after— 1  don't 
remember  when  it  was,  in  September  or  October, 
I  believe.  1  cannot  tell  you  exactly;  I  don't  re- 
member. 

Q.  What  was  that  job,  what  did  you  do  up 
there  in  Pelham  Manor?  A.  Hollow  tile  work  for 
two-family  houses. 

Q.  Is  that  all  the  work  you  did?  A.  And  the  Qnn 
chimney. 

Q.  When  you  say  that  is  the  Jones  job;' — A. 
That  is  the  Billy  Jones  job. 

Q.  Does  he  live  up  there,  do  you  know.'  A.  lie 
lives  in  New  York  City;  lSl.st  Street,  I  think  the 
number  is  (117;  it  is  near  the  Southern  Boulevard. 
I  don't  know  where  he  lives  now. 

Q.  Is  there  any  question  about  it  in  your  mind 
but  that  you  have  given  us  a  list  of  all  the  jobs 
that  the  Brescia  Construction  Company  did  in 
the  years  1919,  11)20  and  1921?  A.  As  far  as  I 
can  remember. 

Q.  That  is  all  you  can  remember?  A.  That  is  801 
all  I  can  remember. 

Q.  Do  you  think  there  were  any  others  you 
have  not  been  able  to  remember?  A.  In  1920,  a 
very  small  job;  it  was  a  concrete  sidewalk. 

Q.  Is  that  all  now?   A.  I  think  so. 

Q.  Could  you  refresh  your  recollection  from 
any  books?    A.  Not  this  minute,  no. 

Q.  Have  you  any  records  that  would  refresh 
your  recollection?    A.  I  did  have,  yes. 

Q.  What  were  the  names  of  the  masons  that 
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802  you  employed  ou  the  Phelan  job;  do  you  remember 
them  now!  A.  I  might  remember  one  or  two  or 
three;  T  don't  remember  them  all. 

Q.  Give  us  the  names  of  two  or  three  I  A.  That 
will  show  from  the  affidavit. 

Q.  Tell  us  the  names?  A.  I  can't  recall  the 
names;  I  don't  remember  it  in  my  mind  (refer- 
ring to  printed  record);  Luigi  Taseranari;  Luigi 
Aleussi. 

Q.  Were  these  the  only  two  men  you  employed 
on  the  Phelan  job?  A.  There  were  some  more, 
but  I  can't  remember  the  names. 

Q.  Have  you  any  record  to  show  the  names  ?  A. 
I  have  records  on  every  job.  We  kept  records  of 
every  job. 

Q.  Can  you  give  us  the  names  ?  A.  The  payroll 
will  give  it  to  you.  • 

By  the  Referee. 

Q.  How  many  men  did  you  have  working  with 
you  at  that  time  on  the  Phelan  job  ?  A.  Some- 
times 2,  5,  6  stone  masons,  with  the  laborers,  11  or 
12  men. 

Q.  And  you  can  only  recall  the  names  of  two 
men  out  of  that  whole  lot  T   A.  That  is  all  I  can 
304      remember  now. 

By  Mr.  Menken. 

Q.  Have  you  ever  seen  any  of  these  men  who 
worked  on  the  Phelan  job  since  you  stopped  work 
on  it! 

Mr.  Bradbury:    That  is  objected  to. 

Q.  How  long  were  you  working  on  this  Phelan 
job,  Mr.  Brescia? 

Mr.  Bradbury:    That  is  objected  to. 
Objection  overruled.  Exception. 
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A.  I  don't  remember. 

Q.  Did  you  employ  the  same  men  during  the 
whole  time  that  you  were  on  that  job?  A.  On  the 
Phelan  job? 

Q.  Yes.  A.  I  don't  think  so.  I  had  some  men 
from  the  beginning  to  the.  last. 

Q.  Give  us  the  names  of  these  men  whom  you 
bad  there  from  the  beginning  to  the  last,  as  you 
put  it  ?  A.  I  can  give  you  those  two  names,  and 
I  can  give  you  my  uncle's  name;  he  was  working 
there. 

Q.  Wore  your  brothers  working  there?  A.  He 
was  working  there  as  a  bricklayer. 

(t).  On  the  stone  work?    A.  As  a  bricklayer. 

Q.  You  have  given  us  the  names  of  three  peo- 
ple. Were  any  of  your  other  brothers  working 
there  as  stone  masons  on  this  Phelan  job?  A. 
No. 

(}.  Were  you  working  on  this  job  yourself,  do- 
ing work?    A.  Oh,  no. 

<t>.  You  just  stood  around?    A.  Just  watching. 

Q.  Did  you  have  a  foreman  on  this  job?  A. 
Yes. 

Q.  Give  us  the  name  of  the  foreman?  A.  My 
uncle;  no  real  foreman  because  the  foreman  can- 
not  

Q.  Give  us  the  name  of  the  foreman?  A.  The 
first  name  that  1  have  given  you,  Luigi  Taseran- 
ari. 

Q.  Luigi  Taseranari,  you  say,  was  the  foreman? 
A.  Yes. 

Q.  Did  he  work  on  that  job?   A.  Yes. 

Q.  And  he  was  foreman  besides?    A.  Yes. 

Q.  Are  you  sure  about  that?   A.  Yes. 

Q.  Who  else  was  there  besides  your  uncle ;  what 
was  his  name?  A.  His  first  name  is  Dan,  and 
the  second  name  is  like  mine,  Brescia. 
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808        Q.  How  old  a  gentleman  is  he?    A.  I  don't 
know. 

Q.  You  made  use  of  the  remark  in  your  testi- 
mony here,  he  is  an  old  man?   A.  I  wouldn't  call 
him  an  old  man;  1  would  never  say  that. 
Q.  Was  your  father  working  there?    A.  No. 
Q.  You  have  given  us  the  names  of  three,  your 
uncle  and  these  other  two?   A.  Yes. 

Q.  Can  you  give  us  the  names  of  any  other 
stone  masons  employed  by  you  on  this  Phelan 
job?  A.  The  second  name  I  remember  of  the 
two  I  gave  you  first,  he  only  worked  there,  I  think, 
a  day  and  a  half  on  that  job. 

Q.  Luigi  Aleussi,  you  say  he  worked  a  day  and 
a  half?  A.  I  think  so,  because  he  only  came  there 
at  the  last. 

Q.  Give  us  the  names  of  some  of  the  other 
masons  who  were  working  on  that  job  before 
Tiiiigi  Aleussi?  A.  Two  or  three  stone  masons; 
I  can't  remember  the  names. 

Q.  Not  even  their  first  names?    A.  No. 

Q.  Had  you  ever  employed  them  before?  A. 
Before  that  job  there? 

Q.  Yes.  A.  I  did. 

Q.  Isn't  it  a  fact  that  you  knew  before  this 
310  Phelan  job  the  stone  masons  who  did  work  on  it? 
A.  That  stone  mason  

Q.  That  calls  for  yes  or  no.  Isn't  it  a  fact  that 
you  knew  the  stone  masons  before  they  worked  on 
this  Phelan  job!    A.  Yes. 

Q.  All  the  stone  masons  working  for  you  on 
this  Phelan  job?  A.  If  they  worked  for  me  be- 
fore? 

Q.  Yes.  A.  The  stone  masons  that  worked  on 
the  Phelan  job  they  worked  for  me  before  only 
in  that  year,  excepting  my  uncle  who  was  work- 
ing for  me  all  that  time. 
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Q.  In  1019  tliev  were  working  for  you  on  the  811 
Phelan  job?    A.  On  the  Phelan  job  I  selected 
those  stone  masons;  that  is  the  truth,  if  yon  want 
to  know,  from  twenty  stone  masons. 

Q.  Yon  selected  those  stone  masons  that  you 
had  working  for  you  on  the  Phelan  job  from 
twenty  stone  masons  yon  had  working  for  you 
before  in  the  year  1919?    A.  Yes,  1919. 

Q.  How  long  did  you  employ  those  stone 
masons  that  you  selected  to  work  for  the  Brescia 
Construction  Company  on  the  Phelan  job,  how 
long  had  they  worked  for  you!  A.  From  the 
first  job  in  1919.  g^2 

Q.  By  whom  was  that  job  done?    A.  By  the 
Brescia  Construction  Company. 

Q.  And  that  was  where?    A.  The  job  was  at 
144th  Street  and  Whillock  Avenue.' 

Q.  How  long  were  you  employing  these  men  on 
the  Phelan  Avenue  job.'  A.  From  the  time  when 
I  started  the  job. 

Q.  How  long  was  that,  four  weeks,  two  months? 
A.  I  kepi  these  stone  masons  all  the  time,  all  the 
same. 

Q.  From  June  until  October?  A.  From  the 
time  when  T  started  144th  Street  until  the  time 
they  were  stopped.  813 

Q.  So  they  worked  on  every  job  the  Brescia 
Construction  Company  had  during  the  summer 
of  191!).'    A.  Yes. 

Q.  (iive  me  the  names?  A.  The  first  was  Joe, 
hut  T  can't  think  of  the  second  name. 

Q.  Where  did  he  live.'    A.  I  don't  know. 

Q.  Where  did  you  get  him  from.  When  you 
wanted  him  to  work  for  you,  where  did  you  go 
to  get  him?   A.  Down  to  the  union. 

Q.  What  is  the  name  of  the  other  one?  A.  The 
next  one,  the  name  was  Tony. 
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814        Q.  Now  the  next  one  ?   A.  Another's  name  was 
Raphael. 

Q.  Those  names  are  the  names  of  the  stone 
masons?  A.  As  far  as  I  can  remember,  that  was 
working  on  the  Phelan  job. 

Q.  Have  you  seen  Joe,  Tony  and  Raphael  since? 
A.  I  think  I  did. 

Q.  Have  they  been  working:  for  you  since  Oc- 
tober or  November,  1919?  A.  From  November, 
1919? 

Q.  Yes.  A.  No. 

Q.  Have  any  of  these  worked  for  you,  Luigi 
gjj-      Taseranari  and  Luigi  Aleussi,  or  Joe  or  Tony  or 
Raphael?    A.  They  never  have  worked  for  me 
since. 

Q.  They  never  have  worked  for  you  since  that 
time?    A.  No. 

Q.  So  in  1920  you  got  masons  to  work  for  you, 
did  you?    A.  One  mason. 

Q.  What  was  the  name  of  that  mason?  A.  He 
belonged  to  the  union. 

Q.  Hid  you  have  any  brick  masons  working 
for  you  ?   A.  You  mean  stone  masons  in  1920? 

Q.  Yes.   A.  I  have  one  stone  mason. 

Q.  What  was  his  name?  A.  I  don't  remember. 
816  I  know  he  belonged  to  Local  No.  47  of  Brooklyn, 
because  I  can't  get  any  New  York  man. 

Mr.  Menken:   1  move  to  strike  out  the  last 
part  of  the  answer. 

Motion  granted.  Exception. 

Q.  What  was  his  name?  A.  I  don't  remember. 
I  looked  over  the  union  card  at  that  time,  but  I 
don't  remember  his  name  now. 

Q.  Did  you  do  any  stone  mason  work  in  the 
year  1920?   A.  Just  this  stone  mason. 
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Q.  What  job  was  this?  A.  176th  Street  and  817 
Webster  Avenue. 

Q.  For  whom  ?   A.  Foeder  &  McNelan  was  one 
of  the  jobs. 

Q.  Did  these  people  employ  the  Brescia  Con- 
struction Company?   A.  No. 

Q.  Who  employed  the  Brescia  Construction 
Company  ?   A.  The  general  contractor. 

Q.  Give  us  the  name  of  the  general  contractor  ? 
A.  Ernest  Schmitz. 

Q.  Where  is  Ernest  Schmitz  'a  place  of  busi- 
ness? A.  Ho  lives  up  in  179th  Street,  1  don't  re- 
member the  number  of  the  house.  g^g 

Q.  What  work  was  done  by  you  there  on  this 
job,  by  the  Brescia  Construction  Company?  A. 
Brickwork,  concrete  and  maybe  500  or  600  cubic 
feet  of  stone  work. 

Q.  And  did  this  man,  this  one  stone  mason,  do 
all  the  stone  mason  work  that  was  to  be  done  on 
this  job?    A.  Yes,  sir. 

Cj.  What  time  in  1920  was  this  work  done?  A. 
I  think  it  was  in  June  or  July. 

Q.  Now,  you  say  you  got  these  men  from  Local 
47.'    A.  I  think  it  was  from  Local  47. 

Q.  That  was  one  of  the  defendants  in  this  ac- 
tion, wasn't  it,  Local  47?    A.  Yes,  I  think  so;  I  819 
am  not  sure  it  was  from  Local  No.  47. 

Q.  What  Local  was  it  from?  A.  I  don't  re- 
member, because  I  did  not  look  over  those  union 
cards  only  once,  just  when  I  employed  him. 

Q.  He  belonged  to  a  stone  masons'  union,  didn't 
he?   A.  Yes,  belonged  to  a  stone  masons'  Local. 

Q.  Just  answer  my  question:  I  ask  you  if  this 
mason  in  your  employ  did  not  belong  to  a  stone 
masons'  union?  A.  He  did  belong,  but  not  in 
New  York  city. 
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820  By  the  Referee. 

Q.  Did  he  belong  to  a  stone  masons'  union?  A. 
He  did,  yes. 

By  Mr.  Menken. 

Q.  In  1921,  did  the  Brescia  Construction  Com- 
pany employ  any  stone  masons?   A.  In  1921? 

Q.  Yes.   A.  In  the  latter  part  of  the  year,  yes. 

Q.  How  many  stone  masons  did  the  Brescia 
Construction  Company  employ  in  1921  ?  A.  Some- 
times 5;  some  time  none;  some  time  2,  some  time 
10;  some  time  9;  some  time  nothing. 

821  Q-  0°  what  jobs  did  you  employ  the  stone 
masons  in  1921?  A.  Walton  Avenue,  north  of 
Burnside  Avenue,  that  gob. 

Q.  What  stone  work  was  done  there?  A.  For 
an  apartment  house. 

Q.  How  many  feet?  A.  I  think  it  is  75  by  100, 
an  irregular  plot. 

Q.  On  the  northwest  corner  of  Burnside  and 
Walton  Avenues,  did  you  do  the  stone  work  there? 
A.  I  did  not. 

Q.  Did  you  do  it  on  the  northeast  corner  ?  A. 
I  did  not. 

Q.  Did  you  do  any  stone  work  on  Walton  Ave- 

822  nue  north  of  Burnside  Avenue?   A.  Yes. 

Q.  For  how  many  buildings?  A.  75  by  100, 
I  think  it  is. 

Q.  Where  did  you  get  the  men  from  to  do  that 
work?   A.  I  had  a  pretty  hard  job. 

Mr.  Menken:   I  move  to  strike  that  out. 
Motion  granted.  Exception. 

Q.  From  what  source  did  you  get  the  stone 
masons  to  do  stone  mason  work  on  the  job,  Wal- 
ton Avenue  north  of  Burnside  Avenue?  A.  All 
from  the  union. 
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Q.  Did  you  get  any  masons  from  any  of  the 
local  unions  here?   A.  In  the  beginning,  yes. 
Q.  Have  you  got  the  time  book? 

Mr.  Bradbury :  T  object  on  the  ground  that 
it  is  irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

Adjourned  to  Thursday,  March  2,  1922, 
at  2..30  o'clock  P.  M. 


2  Hector  Street,  New  York  City, 

March  2,  1922,  2.30  P.  M. 

Met  pursuant  to  adjournment. 

Present:    The  Reif.rer,  Mr.  Bradbury  and  Mr. 
Mux  ken. 


Antonio  Bkkscia,  resumed,  further  testified  as 
follows : 

Cross  examination  {continued)  by  Mr.  Menken. 

Q.  With  whom  did  you  have  the  contract  to  do 
the  stone  work  on  the  northwest  corner  of  Burn- 
side  Avenue  and  Walton  Avenue?  A.  I  have  no 
contract  for  stone  work  on  the  northwest  corner. 

Q.  With  whom  did  you  have  the  contract  for 
the  brick  work A.  With  liernwald  Realty  Com- 
pany, I  think  it  is. 

Q.  Was  that  contract  in  writing?   A.  Yes. 

Q.  Where  is  it?   A.  I  haven't  got  it. 

Q.  What  is  the  address  of  this  Bernwald  Realty 
Company?    A.  I  don't  know. 

By  Mr.  Bradbury. 

Q.  Do  you  mean  you  haven't  got  it  here?  A.  I 
haven't  got  it  here. 
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826  By  Mr.  Menken. 

Q.  Can  you  get  it  ?  A.  I  think  so. 

Q.  Will  you  produce  it?  A.  I  will  produce  it 
if  I  can  find  it. 

Q.  But  you  don't  remember  where  they  are? 
A.  Yes. 

Q.  Where  are  they,  what  is  the  address?  A. 
It  is  Prospect  Avenue  and  Westchester  Avenue, 
over  a  real  estate  office,  the  office  of  Jacob  Leitner. 

Q.  Is  that  also  the  office  of  this  Bernwald  Real 
ty  Company?   A.  Yes,  that  is  where  the  office  of 
the  Bernwald  Company  is. 

827  Q.  With  whom  did  you  have  the  contract  to  do 
the  stone  work  on  Walton  Avenue  175  feet  north 
of  Burnside  Avenue?  A.  The  H.  J.  Holding  Cor- 
poration. 

Q.  Is  that  contract  in  writing?    A.  Yes. 

<c>.  Have  you  got  that  I    A.  I  think  so. 

Q.  Do  you  know  the  address  of  the  people?  A. 
No,  I  don't  remember;  it  is  somewhere — I  think 
1  have  it  in  my  pocket.  (Referring  to  memoran- 
dum.)   890  Irvine  Street,  Bronx. 

Q.  With  whom  did  you  have  the  contract  for 
the  work  on  the  northeast  corner  of  Burnside  and 

ft?8  ^'alt0n  Avenues*  A-  The  name  of  the  corpora- 
tion I  don't  remember. 

Q.  Have  you  got  the  contract  /   A.  Yes. 

Q.  163rd  Street  and  Westchester  Avenue,  did 
you  do  the  stone  work  there?    A.  Yes,  I  did. 

Q.  What  kind  of  stone  work  was  it  ?  A.  It  was 
nibble  masonrv  work. 

Q.  Foundation  work?    A.  Foundation. 

Q.  What  was  that  building  erected  there?  A. 
Tax  payer. 

Q.  How  big.'  A.  That  ran  at  an  angle — 1 
couldn't  tell  you  that;  there  are  five  corners  there, 


Digitized  by  Google 


Antonio  Brescia — For  Plaintiff — Cross 

the  plot  run  at  an  angle,  I  can't  remember  ex-  829 
actly. 

Q.  You  ought  to  know  something  about  the  size 
of  it?  A.  That  runs  at  an  angle;  on  one  side  is 
one  measurement,  on  another  side  is  another 
measurement. 

Q.  Tell  us  that  measurement  ?  A.  One  side  is 
120  feet,  that  is  not  exactly,  of  course. 

Q.  How  near  is  it  to  being  exact?  A.  On 
163rd,  I  think  it  is  155  feet,  and  Rodgers  Place, 
I  think  it  is  100  feet;  I  don't  remember  the  rest. 

Q.  Have  you  got  any  plans  for  this  work?  A. 
I  had  the  plans  during  the  time  I  was  working 
t  here. 

Q.  Have  you  got  them  now?    A.  No,  I  haven't 
them  now. 

For  whom  did  you  say  you  did  this  work? 
A.  A  party  by  the  name  of  O'Connell  &  Strada. 

(,).  Was  the  contract  in  writing  for  that?  A. 
No,  a  vorhal  contract. 

Q.  When  was  that  work  done?    A.  Last  year, 
in  October,  I  think  it  was. 

Q.  Have  you  got  any  records  to  show  when  it 
w;>s?    A.  1  have  that  in  my  book. 

Q.  Have  you  told  us  all  the  jobs  that  you  did 
in  1920  and  1921?    A.  I  don't  know  if  I  have  831 
given  you  all. 

Q.  Since  the  last  hearing  have  you  been  able 
to  think  of  any  more  than  you  have  already  testi- 
fied to.'  A.  1  did  a  small  job  on  the  easterly  side 
of  the  street,  on  St.  Nicholas  Avenue,  between 
173rd  and  174th  Streets. 

Q.  What  year  was  this?    A.  1922,  I  am  just 
finishing  there. 

Q.  When  did  you  get  that  job?    A.  This  year, 
I  think  a  month  and  a  half  ago. 
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832  Q.  That  would  bo  when?    A.  In  January. 

Q.  From  whom  did  you  have  that  job!  A.  A 
fellow  by  the  name  of  Ravitch  &  Son. 

Q.  Was  that  contract  in  writing?    A.  Yes. 

Q.  Have  you  got  it?    A.  1  think  so. 

Q.  Have  you  finished  the  work?    A.  I  did. 

Q.  When  did  you  start  it?  A.  I  started  that 
job  three  days  before  I  signed  the  contract. 

(J.  When  did  you  start  it?  A.  I  started  it  three 
days  before  the  contract  was  signed;  I  don't  re- 
member exactly  the  day,  it  was  in  January. 

Q.  Is  that  all  now  that  you  can  remember?  A. 
That  is  all  I  can  remember. 

833  Q.  Nothing  else?    A.  No. 

Q.  Did  you  do  any  work  on  2099  Webster  Ave- 
nue?   A.  I  did. 

Q.  When!  A.  It  was  in  1920;  I  told  you  that 
before. 

Q.  When  in  1920?    A.  It  was  in  July,  I  think. 

Q.  Was  that  the  southeast  corner  of  Webster 
Avenue?    A.  No  corner,  no. 

Q.  You  testified  in  1920  you  had  a  brick  job 
176th  Street,  southeast  corner  of  Webster  Ave- 
nue? A.  That  is  a  different  job  than  the  one 
you  are  talking  about  now. 

834  Q.  In  1920  you  stated  you  had  but  two  jobs, 
one  on  176th  street,  southeast  corner  of  Webster 
Avenue,  and  one  two-family  house;  where  was 
that  one  two-family  house  located?  A.  Mosholu 
Parkway  North,  278  feet  east  of  Jerome  Avenue. 

Q.  Was  that  contract  in  writing?  A.  It  was 
one  time  in  writing,  then  it  was  throwed  up. 

Q.  What  work  did  you  do  there?  A.  I  handled 
the  contract,  as  a  general  contract. 

Q.  Did  that  include  stone  foundations?  A.  Of 
course. 
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Q.  Who  was  the  party  with  whom  you  had  the  835 
contract!    A.  Frank  D.  Maglio. 

Q.  And  his  address,  please?    A.  I  think  it  is 
2229  Crescent  Avenue. 

Q.  Have  you  any  record  you  made  yourself 
there  to  show  it?  A.  I  had  all  those  things  in  a 
book  at  one  time. 

(,).  You  did  do  the  foundation  stone  work  there, 
didn't  you.'    A.  1  did  not,  I  was  stopped. 

Q.  Did  you  do  any  work  on  Bathgate  Avenue, 
near  Tremont  Avenue?  A.  Yes,  a  little  retain- 
ing wall. 

(,).  When  was  that?    A.  I  think  it  was  in  1921. 
Q.  Was  that  contract  in  writing?    A.  Yes,  it 
was. 

Q.  Have  you  got  that  contract?    A.  I  think  so; 
1  don't  know. 

(c).  Was  that  for  stone  foundation  work?  A. 
No,  no  foundation  work. 

Q.  What  was  it  for?    A.  It  was  about  500  cu- 
bic feet  of  retaining  wall. 

(v).  Ts  that  known  as  rubble  masonry?    A.  We 
don't  call  that  foundation  wall. 

Q.  Was  it  rubble  work,  rubble  masonry  work? 
A.  The  same  class,  yes. 

Q.  You  said  you  (lid  the  work  at  2099  Wrebster  837 
Avenue?    A.  I  think  it  is  2099  Webster  Avenue. 

Q.  And  that  is  a  different  job  from  the  one  on 
the  southeast  corner  of  Webster  Avenue  and 
176th  Street,  is  it  not?    A.  Yes. 

Q.  What  wns  that  job  2099  Webster  Avenue? 
A.  It  was  a  retaining  wall. 

Q.  A  retaining  wall  built  of  bricks  or  stone? 
A.  Built  out  of  stone. 

Q.  And  was  it  what  is  known  as  a  rubble  ma- 
sonry job?    A.  Yes. 

Q.  That  was  done  when?    A.  In  1920. 
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838  Q.  What  part  of  the  year?   A.  I  thirik  it  was 
in  September;  I  am  not  sure. 

Q.  Is  it  in  writing,  that  contract?    A.  Yes. 

Q.  Have  you  got  it?    A.  1  think  so. 

Q.  With  whom  was  it,  do  you  remember?  A. 
Yes,  with  Eugene  J.  Bushar. 

Q.  Near  what  cross  street  is  that  2099  Webster 
Avenue?    A.  Near  180th  Street. 

Q.  And  you  also  did  this  work  in  Bathgate 
Avenue,  didn't  you?    A.  Yes,  for  Mr.  Bushar,  too. 

Q.  Were  there  two  jobs  you  did  for  Mr.  Bushar 
in  1920?    A.  No,  I  think  Bathgate  Avenue  was 

839  i"192,1;  .  .. 

Q.  Was  that  in  writing,  the  Bathgate  Avenue 
job.'    A.  Yes,  1  think  it  was  in  writing. 

Q.  Have  you  got  that?  A.  I  think  so,  I  had 
a  contract  at  one  time. 

Q.  Did  you  do  any  work  at  910  Gun  Hill  Road, 
mar  Bronxwood  Avenue?    A.  Last  year  I  did. 

Q.  Then  you  forgot  that,  didn't  you?    A.  No. 

Q.  You  didn't  tell  us  that  the  last  time,  did 
you?    A.  If  you  asked  me  why  I  will  tell  you. 

Q.  I  was  asking  you  to  tell  us  all  the  contracts 
you  had  in  1921?  A.  Did  you  ask  me  all  the  con- 
tracts in  1921  ?    Then  I  must  not  have  under- 

840  stood. 

Q.  What  part  of  the  question  did  you  misunder- 
stand?   A.  For  all  contracts  in  1921? 

Q.  What  did  I  ask  you  for?  A.  I  don't  know 
if  you  asked  me  all  the  contracts  or  part  of  the 
contracts,  things  like  that. 

Q.  Tell  us  about  this  contract  910  Gun  Hill 
Road,  near  Bronxwood  Avenue?  A.  I  don't 
think  it  is  910,  it  is  on  Gun  Hill  Road,  100  feet 
south  of  Bronxwood,  I  think  it  is. 

Q.  What  kind  of  work  was  it  ?    A.  Brick  work 
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Q.  Did  you  build  a  retaining  wall?    A.  No,  sir.  841 
Q.  You  didn't  do  any  stone  work  there  at  all! 
A.  No. 

Q.  For  whom  did  you  do  this?  A.  A  man  by 
the  name  of  Nappi  Contracting  Company. 

Q.  When  was  that  work  done?  A.  Last  year 
1  think  in  September,  1921. 

(,>.  Are  there  any  others,  any  other  contracts  1 
A.  For  1921? 

Q.  In  1921  or  1919  or  1920?  A.  How  do  I  know 
it'  I  give  you  all? 

Q.  Haven't  you  given  us  all?  Tf  you  haven't, 
give  us  all  now.  A.  If  I  haven't  given  you  all  1 
will  remember,  and  I  will  tell  you  some  the  next 
time. 


842 


By  the  Referee. 

Q.  Have  you  testified  to  all  contracts  during 
those  years  that  you  can  now  remember?  A.  That 
1  can  now  remember. 

By  Mr.  Menken. 

Von  said  you  had  records  of  all  the  work 
that  you  did;  would  those  records  refresh  your 
recollection  as  to  the  matter  of  any  other  con- 
tracts which  you  have  forgotten  to  speak  about? 
A.  Yes,  those  records  would  refresh  my  mind. 

Q.  Will  you  produce  those  records  for  the  pur- 
pose of  refreshing  your  recollection?  A.  I  have- 
n't got  those  records. 

Q.  Will  endeavor  to  find  them?  A.  T  will  go 
through  the  papers  that  is  in  my  house. 

<L>.  How  much  did  you  pay  the  masons  that 
worked  for  you  on  the  Phelan  job?   A.  In  1919? 

Q.  Yes.    A.  $8  for  eight  hours. 

Q.  How  much  did  you  pay  the  laborers?  A. 
Any  price,  from  $4  to  $6. 
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844  Q.  "What  was  the  union  rate  for  laborers  in  tbe 
Summer  and  Fall  of  1919?  A.  There  was  no 
union — it  was  union  labor,  but  we  can't  get 
enough  of  union  labor. 

Mr.  Menken:   I  move  to  strike  that  out. 
The  Referee:    The  motion  is  granted. 
Mr.  Bradbury:  Exception. 

Q.  What  was  the  union  rate  for  stone  mason's 
helpers  in  the  Summer  and  Pall  of  1919?  A. 
I  don't  remember,  I  think  it  was  $6;  I  don't  re- 
member exactly. 

Q.  What  was  the  union  rate  of  wages  per  day 

845  for  stone  masons  in  May,  1920?  A.  $10,  I  think 
it  was. 

Q.  What  was  the  union  rate  of  w\nges  for  a 
stone  mason's  helper  per  day  in  May,  1920 f  A. 
I  think  it  was  $7. 

Q.  Is  that  a  think,  or  do  you  know?  A.  I  can't 
be  sure  in  1920  in  May,  because  I  did  not  employ 
one. 

Q.  In  June,  1920?  A.  In  June  I  haven't  em- 
ployed one. 

Q.  When  did  you  employ  them  in  1920?  A. 
Union  labor  stone  mason's  helpers  you  mean? 

846  Q-  Stone  mason's  helpers,  when  did  you  employ 
them  in  1920?    A.  1  never  employed  one  in  1920. 

Q.  Then  do  you  or  do  you  not  know  the  union 
rate  of  wages  tor  stone  mason's  helpers  from  May 
to  December,  1920?   A.  I  never  asked  the  wages. 

By  the  Beferee. 

Q.  Do  you  or  don't  you  know?    A.  No. 

By  Mr.  Menken. 

Q.  What  was  the  union  rate  of  wages  for  stone 
masons  in  the  year  1921?    A.  $10. 
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Q.  What  was  the  union  rate  of  wages  for  stone 
mason's  helpers  in  the  year  1921?    A.  $7. 

Q.  Are  you  sure  about  that?   A.  I  think  so. 

Q.  What  do  you  mean  you  think  so!  A.  I 
know  $7. 

Q.  That  is  positive,  is  it?    A.  I  think  so. 

Q.  Do  you  know,  we  want  a  positive  answer? 
A.  Unless  I  read  from  the  book. 

Q.  What  book?    A.  From  the  time  book. 

Q.  From  what  book !  A.  The  time  book  of  the 
job. 

Q.  What  jo})!    A.  The  job  I  am  working  on. 

Q.  Von  mean  your  time  book?    A.  Yes. 

Q.  You  don't  iix  the  union  rate  of  wages  for 
mason's  helpers,  do  you?  A.  Fix,  no;  we  pay 
whatever  they  ask. 

Q.  That  is  the  union  rate  of  wages  for  union 
labor  is  fixed  by  the  union,  is  it  not?  A.  Yes,  I 
tli ink  so. 

Q.  You  were  or  are  a  member  of  the  union, 
aren't  you?    A.  Now? 

Q.  You  were  a  member,  weren't  you  ?  A.  I  was 
a  member  of  Local  74  once. 

Q.  Up  to  when?  A.  T  don't  remember  up  to 
when. 

Q.  Don't  you  remember  being  a  member  of  Lo- 
cal No.  74?    A.  Yes. 

Q.  And  don't  you  know  being  a  member  of 
Local  No.  74  that  the  members  of  Local  74  fixed 
the  rate  of  wages  that  they  were  to  get  from  time 
to  time?  A.  For  the  stone  masons,  you  mean,  or 
for  the  helper? 

By  the  Referee. 

Q.  Do  you  know  the  union  rate  for  stone  mason 
helpers  in  1921?    A.  $7. 
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850  By  Mr.  Menken. 

Q.  And  in  1922?    A.  $7. 

Q.  What  is  the  rate  of  wages  for  stone  masons 
in  1922?    A.  $10. 

Q.  Those  stone  masons  that  you  employed  on 
the  Phelan  job,  some  of  whose  names  you  gave 
us  at  the  last  hearing,  have  you  employed  them 
on  anv  other  job  since?  A.  After  the  Phelan 
job? 

Q.  Yes.    A.  I  did  not. 

Q.  You  have  told  us  that  a  stone  mason  would 
do  from  125  to  135  cubic  feet  of  rubble  masonry 

851  in  a  day?    A.  My  stone  mason  at  that  time,  yes. 

Q.  And  you  are  referring  now  in  your  testi- 
mony to  the  stone  masons  that  you  employed  on 
this  Phelan  job?    A.  Yes. 

Q.  Can  a  mason  do  more  cubic  feet  of  rubble 
stone  masonry  work  per  day  on  an  eight-inch  wall 
than  on  an  eighteen-inch  wall!  A.  There  is  no 
eight -inch  wall  built  out  of  stone. 

Q.  As  a  twelve-inch  wall, — is  there  a  12-inch 
wall  built  out  of  stone?    A.  No. 

Q.  What  is  the  narrowest  width  of  wall  built 
out  of  stone?  A.  The  old  style  was  sixteen 
inches. 

852 

Q.  What  is  the  narrowest?  A.  Sixteen  inches 
was  the  old  style,  but  now  the  lowest  is  eighteen 
inches. 

Q.  The  walls  built  up  on  the  Phelan  job  were 
eighteen  inches?    A.  Yes,  eighteen  inches. 

Q.  Now,  then,  the  eighteen  inches, — when  you 
speak  of  a  stone  mason  doing  125  to  135  cubic 
feet  of  stone  rubble  masonry  in  a  day,  you  are 
referring  to  his  building  an  eighteen  inch  wall? 
A.  Not  all  the  stone  masons  will  do  that,  but  my 
stone  mason  will  do  that. 
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Mr.  Menken:    I  move  to  strike  that  out.  853 
Motion  granted.  Exception. 
The  Witness:    Yes,  my  stone  mason  will 
do  that  at  that  time. 

Q.  These  Moue  masons  whose  names  you  gave 
us  at  the  last  hearing,  were  those  the  stone  ma- 
sons that  you  refer  to  as  doimr  12")  to  135  cubic 
feet  of  stone  rubble  masonry  work  in  a  clay,  of 
eighteen  inch  wall:'  A.  At  that  time,  yes;  on  the 
Plielan  job  or  on  any  job. 

Q.  You  are  sure  about  that,  are  you?    A.  Yes. 

Q.  These  witnesses,  Lnii>i  Tascianari  and  Luigi 
Aleucci,  are  two  of  the  stone  masons  who  you  854 
said  you  employed  upon  th.s  Plielan  job;  is  that 
right  ?    A.  Yes. 

Q.  And  you  say  that  both  of  these  men  would 
lay  125  to  L35  cubic  feet  of  stone  rubble  masonry 
in  a  day?    A.  Not  those  only  two. 

tL>.  But  at  least  those  two;  if  two  would;  is  that 
right  ?    A.  Yes. 

(,>.  And  the  rest  would  whose  names  you  gave 
us  and  whom  you  employed  there.'    A.  Yes. 

Q.  Have  you  been  able  to  think  up  the  names 
of  any  other  stone  masons  whom  you  employed 
on  the  job  in  addition  to  the  names  that  you  gave 
us  at  that  time  on  this  Phelan  job  at  the  last 
hearing?  A.  I  remember  thosei  two  names;  1 
can't  remember  my  uncle's  name. 

Q.  See  if  you  can  give  us  any  better  descrip- 
tion of  these  people?  A.  That  is  all  I  can  re- 
member. 

Q.  It  is  Joe  or  Tony  or  Raphael,  it  was  names 
like  that  ?    A.  Yes. 

Q.  Were  those  names  given  by  you  as  a  mere 
guess  for  the  names  doe,  Tony  and  Kaphael  in 
your  mind  or  did  you  actually  employ  there  stone 
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masons  on  that  job  whose  names,  whose  first 
names,  were  Joe,  Tony  ai:d  Raphael?  A.  That 
was  the  name  on  that  job. 

Q.  Can  you  get  at  the  family  names  and  ad- 
dress of  these  men.'    A.  Those  are  in  my  book. 

Q.  Out  of  your  book;  can  you  ask  anybody  or 
inquire  in  any  direction  whatever  and  give  us  the 
names.'  A.  If  I  find  those  men  I  would  get  the 
second  names  if  possible. 

By  the  Referee. 

(c>.  Are  the  last  names  of  these  men  .in  your 
time  book  ?    A.  Yes. 

Q.  Have  you  got  that  time  book?  A.  I  think 
I  got  that  time  book. 

By  Mr.  Menken. 

lt>.  Will  you  look  it  up  and  let  us  know?  A. 
I  will. 

Q.  Now,  then,  in  addition  to  the  building  of 
the  stone  wall,  you  have  the  pointing  up  to  do, 
have  you  not  !    A.  Yes. 

Q.  And  you  have  testified  as  to  what  in  your 
opinion  a  stone  mason  can  point  up  in  a  day  with 
a  helper;  is  that  right?    A.  Yes. 

Q.  Who  of  these  men  whose  names  you  have 
given  us,  are  the  ones  that  did  the  pointing  up 
on  this  Phelan  job?    A.  My  uncle. 

Q.  Anybody  else?    A.  No. 

Q.  Those  stone  masons  whom  you  employed  on 
this  job  were  skilled  mechanics,  were  they  not? 
A.  What  do  you  mean? 

Bp  the  Referee. 

Q.  Do  you  know  what  a  skilled  mechanic  is? 
A.  Yes. 
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Q.  Can  you  toll  us  whether  they  were  skilled  859 
mechanics!    A.  They  were  good  stone  masons, 
yes. 

By  Mr.  Menken, 

Q.  You  say  these  stone  masons  who  were  work- 
ing  for  you  on  the  Phehin  job  would  do  the 
amount  of  pointing  up  per  day  that  you  have 
already  testified  to!  A.  I  can't  answer  that  yes 
or  no,  unless  1  can  explain  it. 

Q.  Didn't  you  pick  these  men  out  because  you 
had  seen  them  working  for  you  before?  A.  I 
selected  those  men  out  of  twenty  or  twenty-five 
stone  masons. 

Q.  And  they  all  had  worked  for  you  before? 
A.  Yes. 

Q.  And  you  knew  what  kind  of  work  they  did? 
A.  Yes. 

Q.  And  you  knew  the  quantity  of  pointing  up 
they  could  do?    A.  Yes. 

Q.  And  those  are  what  you  call  skilled  mechan- 
ics?   A.  We  called  them  good  stone  masons. 

Q.  In  addition,  of  course,  to  the  cost  of  point- 
ing up,  the  labor  for  pointing  up  these  walls,  you 
had  other  expenses,  you  did  this  work,  did  you 
not?   A.  What  do  you  mean  other  expenses?  861 

Q.  Were  the  only  expenses  that  you  had  in  con- 
nection with  this  work,  the  cost  of  the  masons 
and  laborers,  or  did  you  have  any  other  expenses? 
A.  Compensation. 

Q.  Did  you  have  compensation?    A.  Yes. 

Q.  In  what  company ?  A.  I  don't  know;  my 
brother  takes  care  of  that. 

Q.  Have  you  got  the  compensation  policy?  A. 
I  haven't  got  that. 

Q.  Did  you  pay  the  premium?  A.  That  was 
from  191G. 
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862         Q.  Did  you  pay  the  premium?    A.  I  think  1 
did. 

Q.  And  that  was  in  nineteen  hundred  and  what  ? 
A.  1916  compensation. 

Q.  Compensation  premium  every  year?  A. 
Yes,  but  from  1916  compensation,  you  have  only 
to  renew  it. 

Q.  Did  you  renew  it  in  1919?  A.  I  had  no 
time  to  do  it  on  the  Phelan  job. 

Q.  Did  you  have  any  compensation  insurance 
in  June  and  July,  1919,  covering  the  Brescia  Con- 
struction Company;  did  you  or  did  you  not,  please 
answer  the  question  yes  or  no.'    A.  I  think  so. 

Q.  Do  you  know  so?  A.  I  don't  remember  ex- 
actly. 

Q.  Did  you  have  any  compensation  at  the  time 
you  started  this  Phelan  job? 

Mr.  Bradbury:  I  object  to  this  as  incom- 
petent and  immaterial  whether  he  had  com* 
pciisation  or  not. 

The  Referee:  If  he  had  compensation  in- 
surance, it  would  cost  him  more  to  lay  a  wall 
than  if  he  did  not  have;  it  would  be  a  part 
of  the  element  of  cost.  The  objection  is  over- 
ruled. 

Mr.  Bradbury:  Exception. 
A.  T  don't  remember. 

Q.  In  addition  to  the  Workmen's  Compensation 
cost,  is  there  any  other  cost  upon  the  job  other 
than  you  have  already  stated.'  A.  I  can't  say 
any  other  cost. 

Q.  You  stated  to  us  you  had  a  foreman  over 
these  men,  did  you  not?  A.  A  foreman  by  name, 
yes. 

Q.  And  you  stated  that  that  foreman  did  not 
do  any  work?    A.  No,  I  never  said  that. 
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Q.  Who  was  the  foreman  on  this  job?  A.  Tas-  865 
eiana  ri, 

Q.  And  you  were  there,  too,  weren't  you?  A. 
Yes. 

Q.  You  testified  that  you  did  nothing,  you  did 
no  work?    A.  I  watched  my  job. 

Q.  How  much  did  you  pay  the  foreman  per 
day?  A.  I  think  it  was  25  cents  more  than  the 
union  wages  of  a  stone  mason  per  day. 

Q.  Twenty-five  cents  per  hour,  isn't  that  what 
you  menu  ?    A.  Per  hour. 

Q.  And  there  are  eight  working  hours  in  a  day, 
and  that  is  $2.00  a  day  more,  so  this  foreman  got  ggg 
$10  a  day?    A.  When  a  man  acts  as  a  foreman 
without  working,  but  on  that  job  it  was  not  neces- 
sary for  a  foreman. 

Q.  Didn't  you  just  state  that  you  employed  him 
as  a  foreman  and  paid  him  25  cents  an  hour?  A. 
You  have  got  to  have  one  man. 

Q.  Didn't  you  so  state,  that  your  employed 
Tascianari  as  a  foreman  on  that  job,  and  you 
paid  him  $2.00  per  day  more  as  a  foreman?  A. 
Yes. 

Q.  How  many  men  did  you  have  working  each 
day  on  that  job?    A.    I  don't  remember  now; 
sometimes  five,  sometimes  four,  sometimes  six,  867 
sometimes  seven,  eleven,  eight,  nine;  in  and  out. 

Q.  Did  you  have  a  contract  to  do  any  work 
on  145th  Street  and  Morris  Avenue?  A.  I  did 
not. 

Q.  Or  anywheres  near  that?  A.  No,  sir,  that 
was  my  brother's  job. 

Q.  What  ?  A.  I  did  not  have  any  contract  at 
145th  Street. 

Q.  Were  you  there  doing  work  on  that  job, 
j 45th  Street  and  Morris  Avenue?    A.  No,  I  never 
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868     had  any  contract  at  145th  Street  and  Morris  Ave- 
nue. 

Whereupon  an  adjournment  was  taken 
to  meet  on  Thursday,  March  9th,  1922,  at 
2:30  o'clock  P.  M. 


2  Rector  Street,  New  York, 
March  9,  1922,  2.30  o'clock,  P.  M. 

Present:   The  Refekee. 

At  the  request  of  all  parties  by  telephone,  fur- 
869     ^ier  h6*™1^  adjourned  to  March  16th,  1922,  at 
2.30  o'clock  P.  M. 

2  Rector  Street,  New  York, 
March  16,  1922,  2.30  o'clo.ck  P.  M. 

Present :   The  Referee. 

Attorney  for  plaintiff  telephoned  that  Mr. 
Menken,  attorney  for  defendant  was  actually  en- 
gaged in  the  trial  of  a  case  in  the  Ninth  Municipal 
Court,  and  that  counsel  had  agreed  that  the  refer- 
ence be  adjourned  to  Tuesday,  March  21,  1922, 
at  2.30  o'clock  P.  M. 

870 

2  Rector  Street,  New  York, 

March  21,  1922,  2.30  o'clock  P.  M. 

Met  pursuant  to  adjournment. 

Present:    Tns  Referee,  Mr.  Bradbury  and  Mr. 
Menken. 
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Antonio  Bbi:scia,  resinned  the  stand,  and  fur-  871 
Iher  testified  as  follows: 

Cross  examination  {continued)  by  Mr.  Menken. 

Q.  Have  you  looked  up  your  records  so  that 
you  can  now  state  the  other  names  of  the  stone 
masons  whom  you  employed  on  the  Phelan  job? 
A.  I  did;  but  I  Can't  locate  those  payrolls. 

Q.  You  stated  before  that  these  stone  masons 
which  you  employed  on  this  Phelan  job  had  been 
employed  by  you  before  for  some  time;  that  is 
correct,  is  it  not?  A.  Yes. 

Q.  And  they  were  employed  by  you  before  you 
employed  them  on  the  Phelan  job,  on  other  jobs? 
A.  Yes. 

Q.  And  I  believe  you  stated  that  that  employ- 
ment began  in  the  spring  of  1919;  is  that  right  ? 
A.  Correct. 

Q.  Had  you  employed  any  of  those  stone 
masons  before  the  spring  of  1919,  whom  you  em- 
ployed on  the  Phelan  job?   A.  Before  1919? 

Q.  Before  the  spring  of  1919?  A.  1914,  1915 
and  1916. 

Q.  Did  you  do  any  work  in  the  year  1918?  A.  I 
did  not ;  I  was  working  for  the  Government. 

Q.  You  knew  these  men  before  1919,  didn't  you?  873 
A.  Yes. 

Q.  By  these  men  1  mean  the  stone  masons  whom 
you  employed  on  the  Phelan  job?   A.  Yes. 

Q.  How  long  were  you  acquainted  with  these 
men?    A.  I  can't  remember  how  long. 

Q.  For  two  or  three  years?  A.  That  I  can't 
tell  you. 

Q.  Give  us  an  estimate  of  the  time?  A.  I  can't. 
Q.  In  the  spring  of  1919  when  you  started  in 
to  do  wo'rk,  you  did  that  work  in  your  name, 
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874     didn't  you?   A.  In  the  name  of  the  Brescia  Con- 
struction Company. 

Q.  In  the  spring  of  1919  ?  A.  In  the  spring  of 
1919. 

Q.  When  was  the  Brescia  Construction  Com- 
pany organized?  A.  I  told  the  lawyer  to  organ- 
ize it. 

Q.  When  was  it  organized?  A.  I  don't  know 
when  it  was  organized  but  I  took — before  I  took 
the  job  under  that  name  I  gave  an  order  to  my 
lawyer  to  incorporate  the  company. 

Q.  Don't  you  know  that  the  corporation  was 
gyg      not  organized  until  June,  1919?   A.  I  do,  yes,  sir. 

Q.  Didn't  you  do  work  in  March,  1919?  A 
•  )n  the  same  job,  yes. 

Q.  What  job?  A.  144th  Street  and  W7hitlock 
Avenue. 

Q.  That  was  taken  in  your  name?  A.  No. 

Q.  With  whom  was  that  contract?  A.  Wanda 
Iron  Works  Company. 

Q.  That  was  obtained  when?  A.  In  1919,  the 
first  job  of  1919. 

Q.  When  was  the  first  work  that  you  did  on 
that  job  in  1919?   A.  I  don't  remember. 

Q.  About  when  ?   A.  I  couldn't  tell  you. 
876        Q.  You  haven't  any  idea  about  the  matter  at 
all?   A.  It  was  after  I  signed  the  contract. 

Q.  Where  is  that  contract  ?  A.  I  did  have  this 
contract  home. 

Q.  Do  you  mean  to  tell  us  that  before  the 
Brescia  Construction  Company  was  incorporated, 
you  took  work  in  the  name  of  the  Brescia  Con- 
struction Company;  is  that  what  you  mean?  A. 
No,  I  don't  mean  that. 

Q.  What  is  it  you  mean  by  saying  that  you 
took  this  contract  in  the  name  of  the  Brescia 
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Construction  Company  before  the  corporation 
\v;is  organized? 

Mr.  Bradbury:  I  object  to  it  on  the  ground 
that  it  is  irrelevant  and  immaterial;  further, 
that  it  is  ambiguous,  and  it  is  more  than 
likely  that  the  witness  does  not  and  cannot 
understand  the  question,  because  if  he  took 
a  contract  in  the  name  of  the  Brescia  Con- 
struction Company,  it  does  not  signify  that 
he  took  it  in  the  name  of  this  plaintiff  which 
was  not  organized  until  .June  of  that  year. 

Objection  overruled.  Exception. 

A.  I  don't  mean  anything. 

Q.  In  any  event,  you  employed  these  men  to  do 
the  work  under  those  contracts,  is  that  it?  A. 
Stone  masons,  you  mean? 

Q.  Yes.   A.  Yes,  I  employed  those  men. 

Q.  And  these  men  were  working  for  you  in  the 
months  of  .June,  Julv  and  August?    A.  Yes. 

Q.  And  they  had  been  working  for  you  in  the 
months  of  March,  April  and  May?  A.  I  don't 
remember. 

Q.  Don't  remember  what,  what  is  it  you  don't 
-remember.'  A.  I  don't  remember  if  they  worked 
for  me  in  March;  I  don't  think  so;  they  worked 
for  me — I  don't  think  they  worked  for  me  in 
March  because  we  had  to  have  the  excavating 
done  before  we  could  go  ahead  with  the  mason 
work. 

Q.  You  don't  remember,  is  that  it?  A.  I  don't 
remember. 

Q.  You  don't  remember  whether  they  worked 
for  you  in  April,  do  you?   A.  In  1919? 

Q.  Yes.  A.  I  don't  remember  that;  I  couldn't 
tell  you. 
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880        Q.  Did  they  work  for  you  in  May,  1919?  A. 
Maybe. 

Q.  You  can 't  even  toll  that,  can  you  ?   A.  No. 

Q.  Can  you  tell  us  whether  they  were  working 
for  you  in  June?   A.  I  think  so. 

Q.  What  makes  you  think  so?  A.  Because  it 
was  pretty  near  time  for  me  to  start  the  job;  the 
excavating:  in  March,  the  stone  work  in  June. 

Q.  When  did  you  get  the  contract  for  144th 
Street  and  Whitlock  Avenue  job?  A.  I  don't  rp- 
member. 

Q.  As  a  matter  of  fact,  you  don't  remember 
about  this  at  all,  is  that  it?   A.  No. 

Q.  And  what  you  have  been  telling  us  is  mere- 
ly guesswork?  A.  That  is  what  I  can  remember 

Q.  Since  the  last  hearing  have  you  been  able 
to  remember  the  last  names  of  any  of  the  men, 
otber  than  those  names  we  had  at  the  previous 
hearing,  who  worked  for  you  as  stone  masons  on 
the  Phelan  job?  A.  The  first  name,  not  the  sec 
ond  name;  all  the  second  names  was  in  my  book 
home. 

Q.  Do  you  know  where  the  men  with  those  first 
names  you  have  given  us  live,  do  you  know  their 
addresses?   A.  No,  I  do  not. 
882         Q-  Do  you  know  where  they  can  be  found?  A. 
[  don't  know. 

Q.  Do  you  mean  to  tell  us  that  you  don 't  know 
where  any  of  these  men  whose  first  names  yon 
have  been  able  to  give  us  can  now  be  found  ?  A. 
Only  the  two  men  what  I  know  the  address  is 
there. 

Q.  Give  the  addresses  of  those  two?  A.  Those 
are  the  witnesses  in  the  book,  the  addresses  are 
in  the  book. 
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Q.  Give  the  addresses  of  those?  A.  I  don't  re-  883 
member. 

Q.  Not  the  address  of  even  one?    A.  No. 
Q.  "Where  did  yon  get  the  address  of  any  other 
of  those  other  men  that  you  gave  us? 

Mr.  Bradbury:    Objected  to,  the  witness 
states  that  he  has  not  them. 

Objection  overruled.  Exception. 

A.  I  haven't  got  any  other  addresses. 

Q.  When  you  went  to  get  these  stone  masons, 
to  get  them  in  the  spring  or  summer  of  1919,  to 
what  address  did  you  go  to  get  them?  A.  Down 
to  Local  No.  74. 

Q.  You  never  knew  any  other  address  of  these 
men  except  Local  No.  74?  A.  I  couldn't  know 
where  the  men  lived,  no. 

Q.  What  is  the  address  of  these  other  two  wit- 
nesses? A.  I  have  them  in  the  book;  I  couldn't 
have  them  in  my  mind. 

Q.  Do  yon  mean  to  say  yon  don't  know  their 
addresses  now?  A.  Unless  I  look  at  the  book. 

Q.  You  don't  know  it  then,  do  you?  A.  When? 

Q.  When  you  employed  them  in  1919?  A.  You 
mean  from  the  beginning  of  1919  or  when  they 
stopped  work?  885 

By  Mr.  Bradbury. 

Q.  Hid  you  know  their  addresses  in  1919  at 
any  time  before  they  gave  it  in  the  book?  A. 
Yes. 

/>'//  Mr.  Menken. 

Q.  What  was  that  address?  A.  If  you  will  give 
me  the  book  T  will  tell  you. 

Q.  We  want  your  recollection.    A.  On  105th 
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886     Street  or  106th  Street;  T  think  some  place  around 
there. 

Q.  Both  of  them?  A.  I  think  so,  between  First 
and  Second  Avenue. 

Q.  Is  that  the  only  address  you  can  give  now, 
is  that  the  nearest  address?  A.  That  is  the  near- 
est address  I  can  give  you  from  memory. 

Q.  Have  you  seen  these  men  since  1919?  A. 
Yes. 

Q.  When  did  you  last  see  them?  A.  In  1920 
and  1922. 

Q.  Where?  A.  On  (lie  Mosholu  Parkway 
ncyy     North,  478  feet  cast  of  Jerome  Avenue. 

Q.  Were  they  working  for  you  there  f  A.  They 
were  not  working  for  me. 

Q.  Did  you  see  any  of  these  other  stone  masons 
whose  names  you  gave  us  a  Joe,  Tony  and 
Raphael,  since  1919?  A.  Yes,  T  did  see  them. 

Q.  When?  A.  I  cannot  tell  you;  every  four 
davs  or  live  days,  maybe  every  week,  every  ten 

w  w      '  v  w  WW 

days  or  eleven  days,  in  the  elevated,  subway, 
tilings  like  that. 

Q.  And  so  it  is  a  fact  that  you  have  met  all  of 
these  men  who  were  working  for  you  on  the 
Phelan  job  since  the  year  1919,  down  to  the  pres- 
888     ent  time?  A.  1  don't  know  what  you  mean  by  the 
present  time.   Do  you  mean  until  this  morning? 

By  the  Referee. 

Q.  Just  answer  the  question  whether  or  not  you 
met  these  men  from  time  to  time  since  1919?  A. 
Yes. 

Q.  You  have  given  the  names  of  various  stone 
masons,  have  you  not  ?   A.  Yes. 

Q.  Some  times  the  first  name  and  I  think  occa- 
sionally both  names.   Could  you  to-day  go  to  the 
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residence  of  any  one  of  these  stone  masons?  A. 
The  two  what  I  have  in  the  hook,  yes. 

By  Mr.  Menken. 

Q.  Could  you  go  to  the  Union  Local  No.  74  and 
get  those  two  men  or  three  men  or  four  men, 
other  than  those  two  who  testified  here  on  the 
trial,  and  whom  you  say  worked  for  you  on  this 
job,  whom  you  have  seen  from  time  to  time  since 
then,  down  to  the  present  time  1  A.  Do  you  want 
me  to  go  down  to  the  Union! 

Q.  Could  you  go  there  and  get  these  men?  A. 
You  know  lor  a  fact  that  1  could  not. 

Mr.  Menken:   I  move  to  strike  that  out. 

By  the  Referee. 

Q.  Could  you  go  to  Local  No.  74  and  get  the 
addresses  of  these  men!  A.  They  would  not  give 
them  to  me. 

Mr.  Menken:  I  move  to  strike  out  the  an- 
swer. 

Motion  denied.  Exception. 

Q.  (Question  repeated.)    A.  No. 

By  Mr.  Menken. 

Q.  When  did  you  make  that  memorandum  of  a 
proposal  to  do  work  for  Phelan,  referring  to  De- 
fendant 's  Exhibit  1  of  January  17,  19227 

Mr.  Bradbury:  I  object  to  that  on  the 
ground  that  he  has  got  the  paper  in  his  hand 
and  he  wants  the  witness  to  testify  relative 
to  the  contents  of  it,  and  the  exhibit  speaks 
for  itself  and  is  the  best  evidence.  I  ask 
your  Honor  that  the  witness  be  permitted  to 
examine  the  paper. 


889 


890 


1'!  IS 


Antonio  Brescia — For  Plaintiff — Cross 

892  Mr.  Menken:   Counsel  for  defendant  states 

now  before  the  Court  that  he  is  unable  to 
cross  examine  the  witness  by  reason  of  the 
interruptions  of  counsel  dictating  the  policy 
of  such  examination  and  directing  the  atten- 
tion of  the  witness  to  the  answers  to  be  made. 

Mr.  Bradbury:  I  ask  Mr.  Menken  to  put 
on  the  record  what  I  said  that  would  justify 
that  most  astonishing  statement. 

The  Referee:    Gentlemen,  please  proceed. 

Q.  (Question  repeated.)  When  did  you  make 
that  proposal? 

QQO 

Mr.  Bradbury:  Does  Mr.  Menken  refer  to 
Defendant's  Exhibit  1? 

By  the  Referee. 

Q.  Do  you  know  what  card  Mr.  Menken  is  talk- 
ing about?   A.  I  don't  know. 

By  Mr.  Menken. 

Q.  You  mean  to  say  you  don't  know  when  you 
made  the  proposal,  whether  it  was  on  the  card  or 
not,  to  do  any  work  for  Phelan? 

Mr.  Bradbury :  Objected  to  on  the  ground 
894  that  the  card  itself  is  the  best  evidence, 

whether  or  not  there  wras  a  proposal,  or  what 
its  contents  are;  Mr.  Menken  is  characteriz- 
ing the  contents  of  the  card;  he  can't  do  that, 
the  card  itself  is  the  best  evidence. 

The  Referee:  Is  it  irrelevant  or  immate- 
rial or  what  ? 

Mr.  Bradbury:  The  card  itself  is  the  best 
evidence  of  its  contents. 

The  Referee:  Mr.  Menken  asks  if  it  was 
signed. 
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Q.  Do  you  know  or  don't  you  know?  A.  What  895 
do  you  moan  by  the  proposal,  an  estimate  or  whatt 

Q.  What  do  you  mean  by  it?   A.  I  don't  know 
what  you  mean. 

Q.  What  do  you  mean  by  it?   A.  I  don't  mean 
anything'. 

Q.  Do  you  know  what  a  proposal  is?  A.  Tt 
means  tor  many  purposes. 

Q.  Tell  me  how  many  purposes?  A.  A  good 
many. 

Q.  Tell  me  how  many?  A.  T  propose  to  go 
home,  I  propose  to  take  a  trip,  1  propose  to  take 
a  vacation;  they  mean  too  many  things. 

Q.  What  other  things  does  it  mean?  A.  I  need 
a  dictionary  to  tell  you  all. 

Q.  What  does  it  mean  with  reference  to  doing 
work?  A.  That  is  what  I  want  to  know,  what  do 
you  mean  by  the  proposal! 

Q.  I  want  to  know  from  you  what  you  mean 
by  proposal  in  connection  with  doing  work?  A. 
You  mean  when  I  done  work  for  Mr.  Phelan,  es- 
timating? 

Q.  T  ask  you  what  you  understand  or  mean  by 
a  proposal  for  doing  work?   A.  You  mix  me  up; 
I  don't  know  how  to  answer  you.   A  proposal  may 
mean  many  things.    If  you  point  out  to  me  the  897 
one  that  you  want  me  to  answer,  I  will  answer. 

Q.  You  don't  know  what  is  meant  by  making  a 
proposal  to  work;  is  that  right?  A.  If  you  mean 
the  subject  of  the  proposal,  yes. 

Q.  What  is  an  estimate  for  doing  work?  A.  To 
estimate  a  building  job,  things  like  that,  amount 
of  work  to  be  done. 

Q.  What  is  a  proposal  with  reference  to  work 
to  be  done?  A.  I  don't  know. 

Q.  You  never  used  that  word  proposal?    A.  I 


Digitized  by  Google 


300 


Antonio  Brescia — For  Plaintiff — Cross 

898     might  not  use  it  like  you  do,  or  a  college  hoy,  or 
things  like  that ;  I  am  not  a  professor. 

Q.  Did  you  ever  make  any  proposal  to  Mr. 
Phelan,  to  do  any  work  for  him?  A.  I  cannot 
understand  about  this  proposal. 

By  the  Referee. 

Q.  You  are  an  intelligent  man,  you  have  had 
enough  knowledge  of  business  to  enter  into  very 
large  undertakings,  and  you  know  what  a  pro- 
posal to  do  work  means,  just  as  well  as  anybody 
around  this  table.  If  you  come  to  me  and  say  I 
propose  to  build  a  house  for  $10,000 —  A.  I  mean 
if  ]ie  means  a  proposal  for  work,  yes;  I  know  what 
proposal  means. 

Q.  1  think  you  are  sufficiently  intelligent  to  an- 
ser  this  question  put  to  you.  I  think  splitting 
words  don't  mean  anything  at  all.  Now  Mr.  Men- 
ken just  put  your  question  again. 

By  Mr.  Menken. 

Q.  Can  you  answer  that  question?  A.  What  is 
the  question,  please? 

Q.  Did  you  ever  make  any  proposal  to  do  any 
work  for  Mr.  Phelan?    A.  I  did. 

900        ^'  ^nc*  w^en^   ^-  I  don't  remember. 

Q.  About  when?    A.  I  couldn't  tell  you. 

Q.  Well,  what  month?  A.  Maybe  August,  may- 
be July — I  don't  know;  it  must  be  before  I  started 
the  work  anyhow. 

Q.  It  was  not  after  it,  was  it?  A.  That  I 
couldn't  tell  you. 

Q.  You  said  a  minute  ago  it  must  have  been 
before?   A.  I  think  so. 

Q.  You  have  not  got  any  positive  recollection 
about  when  yon  made  the  proposal?    A.  No. 
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Q.  Was  1 1 lat  proposal  in  writing?  A.  I  think  901 
it  was. 

Q.  When  did  yon  give  that  proposal  in  writing 
to  Mr.  Phelan?    A.  I  don't  remember  when. 

Q.  About  when?  A.  That  I  couldn't  tell  you; 
it  is  three  years  past. 

Q.  You  have  no  idea?    A.  No. 

Q.  This  matter  has  been  before  you  and  up- 
permost in  your  mind  during  the  past  three 
years? 

Mr.  Bradbury:   I  object  to  that. 

Q.  This  mailer  lias  been  constantly  before  your 
mind  for  the  past  three  years,  has  it  not? 

Mr.  Bradbury:   I  object  to  that. 
The  Referee:    I  do  not  think  that  is  a 
proper  question. 

Mr.  Menken:    Question  withdrawn. 

Q.  This  matter  of  the  Phelan  contract  has  been 
in  your  mind  by  reason  of  the  litigation  for  the 
past  three  years,  has  it  not?    A.  Yes. 

(t).  When  did  you  last  see  the  proposal  that  you 
made,  or  proposition  that  you  made  to  Mr.  Phel- 
an?   A.  I  don't  remember. 

Q.  Did  you  keep  a  copy  of  it?    A.  Maybe.  gQg 

Q.  What  is  your  best  recollection  about  that? 
A.  I  may  have  a  copy  and  I  might  not. 

Q.  Where  is  it?  A.  If  I  got  it,  it  must  be 
home. 

Q.  Weren't  you  requested  at  the  last  two  hear- 
ings to  produce  all  papers  and  contracts  in  con- 
nection with  this  controversy?  A.  I  don't  know 
if  you  did  ask  me  or  not;  I  don't  remember. 

Q.  Is  this  card.  Defendant's  Exhibit  1,  of  Jan- 
uary 17,  1922,  in  your  handwriting? 
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904  Mr.  Menken :   The  witness  is  now  studying 
the  card  for  forty  seconds. 

Mr.  Bradbury:  1  move  to  expunge  that 
from  the  record,  because  that  is  insinuating 
that  the  witness  is  doing  something  that  he 
ought  not  to  do. 

A.  That  is  not  my  handwriting;  the  signature 
is  my  handwriting,  that  is  my  signature. 

Q.  Do  you  know  in  whose  handwriting  the  oth- 
er part  of  Defendant's  Exhibit  1,  of  January  17, 
1922,  is?    A.  I  don't  remember  who  wrote  that. 

Q.  Did  Mr.  Phelan  write  it?    A.  It  might  be. 

905  Q-  Was  it  written  in  your  presence?    A.  Yes, 
I  think  so. 

Q.  Who  was  it  that  wrote  it  in  your  presence? 
A.  I  don't  remember. 

Q.  Did  you  dictate  the  contents  of  this  paper 
Defendant's  Exhibit  I,  of  January  17,  1922?  A. 
1  might  have  did;  I  don't  remember. 

Q.  Isn't  it  a  fact  that  you  don't  remember  any- 
thing about  this  paper  Defendant's  Exhibit  1?  A. 
I  do  remember  that  that  was  the  contract  on  the 
job. 

Q.  Of  what  job?   A.  Air.  Phelan 's  job. 

Q.  Have  you  any  idea  as  to  when  this  paper 
Defendant's  Exhibit  1,  introduced  in  evidence 
here  January  17,  1922,  was  made?    A.  No. 

Q.  When  did  you  have  trouble  on  this  job  of 
Phelan'sf    A.  It  was  after  1  started  the  job. 

Q.  In  what  month,  what  date?  A.  1  don't  re- 
member the  date  from  memory,  but  it  was  in  Sep- 
tember, I  think,  or  October,  something  like  that. 

Q.  Of  what  year  ?    A.  1919. 

Q.  Who  proposed  the  drawing  and  signing  of 
this  paper,  Defendant's  Exhibit  1,  introduced  in 
evidence  on  January  17,  1922?  A.  What  do  you 
mean,  proposed,  proposed  that  paper? 
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Q.  Yes.    A.  I  did.  907 
Q.  And  to  whom  did  you  propose  itf    A.  To 
Mr.  Phelan. 

Q.  "When  was  that!    A.  I  don't  remember  when 
il  was. 

Q.  You  don't  remember  the  month?  A.  No,  I 
don't  remember  the  month. 

Q.  Wasn't  it  alter  you  had  had  trouble  in  con- 
nection with  this  job,  that  this  paper  was  drawn 
up  and  signed,  Defendant's  Exhibit  1,  of  January 
17,  1<)22?    A.  No,  I  don't  think  it  was. 

Q.  Were  you  present  when  Mr.  Phelan  testified 
in  connection  with  that  matter?  A.  1  don't  re- 
member. 

Q.  Do  you  know  that  Mr.  Phelan  was  examined 
with  reference  to  this  matter  of  Defendant's  Ex- 
hibit 1  on  this  reference?  A.  I  think  Mr.  Phelan 
testified  to  that. 

Mr.  Menken:    I  move  to  strike  that  out. 
Motion  granted.  Exception. 

Q.  (Question  repeated.)    A.  I  think  T  was. 

Q.  Don't  you  know  that  Mr.  Phelan  produced 
this  paper,  Defendant's  Exhibit  1,  of  January  17, 
1922?    A.  I  think  he  did. 

Q.  Have  you  got  one?    A.  A  copy,  you  mean?  909 

Q.  Yes.  A.  I  am  not  sure;  I  think  I  have  got 
a  copy. 

Q.  Where  is  it?   A.  If  I  got  it,  it  is  home. 

Q.  Will  you  produce  it?    A.  If  I  can  find  it. 

Q.  Do  you  know  now  whether  you  can  find  it? 
A.  T  cannot  tell  you. 

Q.  Did  you  ever  show  to  your  counsel  a  copy 
of  this  paper  which  is  marked  in  evidence  De- 
fendant's Exhibit  1,  of  January  17,  1922? 

Mr.  Bradbury:   I  object  to  the  question  as 
privileged. 
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Objection  sustained.  Exception. 
Mr.  Bradbury:   I  will  concede  that  I  never 
saw  a  copy  of  that  Defendant's  Exhibit  1. 

.  By  Mr.  Menken. 

Q.  This  Defendant's  Exhibit  1  of  January  17, 
1922,  is  written  on  the  back  of  one  of  your  busi- 
ness cards,  is  it  not?   A.  Yes. 

Q.  Can  you  tell  us  now  when  it  was  your  job 
was  stopped,  when  your  work  was  stopped  on 
the  Phelan  job?  A.  I  don't  remember  the  date 
when  it  was  stopped  now,  unless  I  look  at  some 
of  the  papers. 

Q.  We  want  your  best  knowledge.?  A.  No,  I 
can't  give  you  the  date. 

Q.  Tell  us  about?  A.  I  might  make  a  mistake 
by  telling  you  from  memory;  I  think  it  was  in  the 
latter  part  of  September  or  beginning  of  Octo- 
ber; one  of  those  two  dates. 

Q.  Is  that  the  nearest  you  can  give  us?  A. 
That  is  the  nearest  I  can  come. 

Q.  Isn't  it  a  fact  that  this  card,  Defendant's  Ex- 
hibit 1,  in  evidence  January  17,  1922,  was  written 
after  you  had  been  stopped  on  the  Phelan  job? 
A.  I  don't  remember  that. 

Q.  This  card  bears  date  October  17,  1919;  is 
it  a  fact  that  the  Phelan  job  was  stopped  prior 
to  that  time?    A.  I  don't  remember. 

Q.  Will  you  say  that  it  was  not?  A.  I  can't 
say  that  it  was  or  was  not  ;  I  don't  remember. 

Q.  And  this  Defendant's  Exhibit  1  of  January 
*]7,  1922,  is  the  only  writing  that  passed  between 
the  company  and  Phelan?   A.  I  think  it  was. 

Q.  Don't  you  know  that  it  was?  A.  I  don't  re- 
member now. 

Q.  Don't  you  know  that  it  was?  A.  I  don't  re- 
member. 
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Q.  Don't  you  know  that  this  card,  Defendant's 
Exhibit  1  was  gotten  up  between  you  and  Mr. 
Phelan  in  connection  with  the  going  before  the 
union  as  to  this  matter?  A.  No,  I  don't  think  so. 

Q.  Will  you  state  that  it  was  not  1'  A.  I  couldn't 
say  that. 

Q.  You  won't  say  it,  you  mean?  A.  I  can't  say. 

Q.  You  mean  yon  can't  say  because  you  have 
no  knowledge  about  it  !    A.  1  don't  remember. 

Q.  At  any  rate,  there  was  no  written  arrange- 
ment or  agreement  between  you  and  Phelan  in 
AugUSl  of  1919?   A.  Oh,  yes.* 

Q.  Where  is  it  ?  A.  You  mean  in  writing?  I 
don't  think  it  was  in  writing;  I  don't  think  there 
was  anything  in  writing  in  August. 

Q.  There  was  not  any  in  September  either? 
A.  That  I  don't  remember. 

Q.  What  do  you  mean  you  don't  remember? 
A.  I  couldn't  tell  you  if  there  was  or  not  any 
writing  in  September. 

Q.  Is  not  this  card  Defendant's  Exhibit  1  here, 
the  only  writing  that  passed  between  you  and 
I'M. elan.'  A.  1  know  that  there  was  some  writing, 
ves. 

Q.  Isn't  this  the  only  writing?  A.  I  don't  know. 

Q.  Weren't  you  present  in  this  room  when  Mr. 
Phelan  was  being  examined  at  this  reference? 
A.  Yes,  I  was  here. 

Q.  Did  you  hear  him  testify?  A.  I  don't  re- 
member. 

Q.  Have  you  read  his  testimony?  A.  1  did  not 
read  his  testimony. 

Q.  Did  anybody  read  it  to  you?  A.  I  don't  re- 
member anybody  reading  it  to  me. 

Q.  You  were  here  at  the  time,  were  you  not? 
A.  Yes. 
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916  Q.  And  you  listened  to  him,  did  you  not?  A. 
Yes. 

Q.  And  didn't  you  go  and  see  him  about  his 
testimony  in  this  case?  A.  Did  I  go  over  and  see 
Mr.  Phelan  1 

By  the  Referee. 

Q.  When  you  entered  into  this  agreement  or 
had  this  transaction  with  Mr.  Phelan,'  it  was  a 
very  important  transaction,  wasn't  it,  a  large 
transaction/    A.  Yes. 

Q.  Do  I  understand  in  so  important  a  thing  as 
that  that  you  can't  recollect  whether  you  had  any 
y17  writing  with  Mr.  Phelan  except  that  little  card; 
am  I  to  understand  that?  A.  That  is  my  best 
recollection. 

(^.  Do  I  understand  that  you  can't  recollect  an 
important  transaction  like  that,  whether  you  had 
any  written  agreement,  except  that  little  card; 
you  say  you  don't  remember,  is  that  it?  A.  I 
don't  remember;  I  think  that  is  the  only  one. 

Mr.  Bradbury:    He  has  testified  to  that 
in  his  direct  examination. 

By  Mr.  Menken. 

918  Q.  Now,  you  stated  to  this  Court  that  you  had 
some  arrangement  with  Mr.  Phelan  about  brick 
work,  did  you  not?    A.  Yes,  not  an  arrangement. 

Q.  Didn't  you  testily  to  that,  that  you  were 
employed  to  do  brick  work  ?  A.  To  do  brick 
work,  I  had  a  verbal  contract  to  do  the  brick 
work. 

Q.  When  did  you  have  that  verbal  contract  1  A. 
One  week  after,  when  I  give  him  the  estimate  for 
the  stone  work. 

Q.  When  did  you  give  him  the  estimate  for  the 
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stone  work?  A.  I  don't  remember  the  date  when 
I  give  it  to  him. 

Q.  Dooa  the  date  on  this  Defendant's  Exhibit  1 
of  January  17,  V.Vl'l,  refresh  your  recollection? 
A.  I  think  so. 

Q.  Would  this  paper  which  you  signed,  and 
which  is  in  evidence  here  as  Defendant's  Exhibit 
1,  refresh  your  recollection  as  to  when  that  was? 
A.  Maybe. 

Q.  This  Defendant's  Exhibit  1  states  that  the 
proposal  to  do  the  stone  work  was  on  October  17, 
1019;  do  you  now  say  that  the  arrangement  that 
you  had  with  Mr.  Phelan  to  do  the  brick  work 
was  a  week  after  that  ?  A.  A  week  after  I  gave 
him  the  price  for  the  stone  work;  not  a  week 
alter  when  you  mean. 

Q.  When  was  it  you  gave  h!m  the  price  on  the 
stone  work?  A.  That  was  before  I  started  the 
job. 

Q.  Isn't  this  paper  Defendant's  Exhibit  No.  1 
a  memorandum  or  proposal  to  do  the  stone  work 
there?  A.  I  think  that  is  the  contract.  The  pro- 
posal is  one  and  the  contract  is  another. 

Q.  Isn't  it  a  fact  that  you  never  had  any  con- 
tract with  Mr.  Phelan  to  do  any  brick  work  on 
this  job?  A.  Verbal  contract,  yes;  a  verbal  con- 
tract. 

Q.  You  have  told  this  Referee  that  this  was  a 
very  large  job  that  you  contemplated?  A.  Yes,  it 
was  a  very  large  job. 

Q.  And  you  told  this  Referee  that  this  very 
large  job  you  contemplated  and  which  Mr.  Phelan 
gave  you,  that  you  did  not  have  any  memorandum 
in  writing  as  to  the  price;  is  that  what  you  want 
this  Referee  to  understand?  A.  I  did  not  mean 
that. 
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922  Q.  As  a  matter  of  fad  there  is  no  written  ar- 
rangement or  agreement  between  the  parties  as 
to  the  brick  work  or  the  stone  work,  other  than 
this  memorandum  contained  in  Defendant's  Ex- 
hibit I  of  January  17,  1922?  A.  I  did  have  for 
the  brick  work  a  verbal  contract  with  Mr.  Phelan. 

Mr.  Menken:    I  move  to  strike  that  out. 

Mr.  Bradbury :  1  object  to  any  further  ex- 
amination on  the  ground  that  the  witness  has 
plainly  answered  the  question  repeatedly  and 
repeatedly,  that  he  had  a  verbal  contract  as 
to  the  briek  work  and  as  to  the  stone  work 

923  both,  and  his  testimony  heretofore  shows  it 
clearly;  therefore  it  is  purely  cumulative,  and 
incompetent,  irrelevant  and  immaterial. 

Mr.  Menken:  I  submit,  Mr.  Referee,  that 
that  is  no  way  to  make  an  objection. 

The  Referee:  Is  the  question  objectionable 
as  irrelevant? 

Mr.  Bradbury:  It  now  becomes  immate- 
rial, because  it  has  been  repeatedly  testified 
to,  it  has  already  been  testified  to  in  detail. 

The  Referee:    The  objection  is  overruled. 

Mr.  Bradbury:  Exception. 

924  Q-  (Question  repeated.)    A.  Yes,  sir. 

Q.  I  asked  you  whether  there  was  any  written 
agreement  between  you  and  Phelan  for  stone  work 
and  brick  work  except  that  card;  you  said  yes. 

Mr.  Bradbury:  I  object  to  that,  that  card 
is  not  an  agreement,  and  it  is  insinuating  into 
the  record  that  that  is  an  agreement  and  it  is 
nothing  of  the  kind.  The  characterization  of 
the  card  I  object  to  and  have  all  the  after- 
noon; it  is  not  a  contract  or  a  memorandum 
or  anything  else. 
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By  the  Referee. 

Q.  There  is  (he  card  (showing  same  to  the  wit- 
ness) ;  you  sec  that  writing  on  it.  Now  so  far  as 
Phelan  was  concerned,  was  there  any  other  writ- 
ing hetween  you  about  brick  work  or  stone  work, 
except  that  card!   A.  No,  I  don't  think  so. 

Mr.  Menken:  That  is  all. 

(Adjourned  to  Thursday,  March  30th,  1922,  at 
2:30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 
March  30th,  1922,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present:  The  Referee. 

At  1  o'clock  P.  M.  a  representative  of  Mr.  Brad- 
bury, counsel  for  plaintiff,  telephoned,  stating  that 
Mr.  Bradbury  was  ill  and  requesting  an  adjourn- 
ment. 

After  taking  the  matter  up  with  Mr.  Menken, 
counsel  for  defendant,  it  was  agreed  between  the 
parties  to  adjourn  the  reference  until  Tuesday, 
April  4,  1922,  at  2:30  o'clock. 

Adjourned  to  Tuesday,  April  4,  1922,  at  2  o'clock 
P.  M. 


2  Rector  Street,  New  York, 

April  4,  1922,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present:   The  Rekehkk,  Mb.  Bradbury  and  Mr. 
Menken. 
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928  Antonio  Brescia,  resumed,  further  testified  as 
follows: 

Re-direct  examination  by  Mr.  Bradbury. 

Q.  You  were  asked  on  your  cross  examination, 
page  305,  this  question:  "Q.  Did  you  make  any 
proposal  to  do  any  work  for  Mr.  Phelan?"  And 
you  answered,  "I  did."  When  did  you  make  any 
proposal  to  do  any  work  for  Mr.  Phelan? 

Mr.  Menken:  1  object  to  that  question;  the 
witness  was  interrogated  as  to  that  on  the 
cross  examination  and  he  answered  it.  He 

929  answered,  "1  don't  remember."  And  he  was 
asked,  "About  when,"  and  he  said,  "1  couldn't 
tell  you."  That  would  be  cross  examining 
the  plaintiffs  own  witness. 

Objection  overruled.  Exception. 

A.  It  was  a  couple  of  weeks  before  I  started 
the  job. 

Q.  So  that  the  only  proposal  you  ever  made 
to  Mr.  Phelan  was  the  one  that  you  made  prior 
to  the  commencement  of  the  work  there?  A.  That 
was  the  only  one. 

Q.  And  that  was  oral? 

930  Mr.  Menken :   Objected  to  as  already  gone 
over  in  the  direct  examination. 

Objection  overruled.  Exception. 

A.  Yes,  verbal. 

Q.  Did  you  ever  make  a  proposal  to  Mr.  Phelan 
or  the  Phelan  Company  to  do  any  work,  in  writ- 
ing! 

Mr.  Menken:  I  object  to  that.  He  has 
already  testified  that  the  only  proposal  he 
made  was  oral. 

Objection  overruled.  Exception. 
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A.  No.  931 
Q.  I  show  you  Defendant's  Exhibit  1,  and  ask 
you  if  you  dictated  the  contents  of  same! 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  subject 
matter  of  re-direct  examination. 

Objection  overruled.  Exception. 

A.  I  did  not. 

Q.  I  ask  you  if  you  know  in  whose  handwriting 
it  is! 

Mr.  Menken;  Objected  to;  it  was  all  asked 
on  cross  examination,  both  by  this  witness  932 
and  the  witness  Phelan.  It  is  not  the  subject 
matter  of  re-direct  examination,  and  an  at- 
tempt to  impeach  the  testimony  of  their  own 
witness. 

Objection  overruled.  Exception. 
A.  Yes,  I  do  know. 

Q.  In  whose  writing  is  it?   A.  Mr.  Phelan's. 

Q.  Did  you  know  the  contents  of  that  exhibit 
before  it  was  handed  to  you  by  Mr.  Phelan,  and 
read  to  you? 

Mr.  Menken:    Objected  to. 

Mr.  Bradbury.    Question  withdrawn.  933 

Q.  Who  handed  you  this  Defendant's  Exhibit  1? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  already  testi- 
fied to. 

Objection  overruled.  Exception. 
A.  Mr.  Phelan. 

Q.  Did  you  take  a  copy  of  it?    A.  No,  I  did 
not. 

Q.  Was  a  copy  of  it  given  to  you? 
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934  Mr.  Menken:    The  same  objection. 
Objection  overruled.  Exception. 

A.  No. 

Q.  Will  you  state  all  you  know  about  Defen- 
dant's Exhibit  1  ?  A.  It  was  two  weeks  after  the 
job  was  started,  I  went  over  to  see  Mr.  Phelan 
and  asked  him  for  some  money,  and  he  says,  "Yes, 
I  will  give  you  some  money  on  account."  I  says, 
"All  right,"  He  says,  "I  will  give  you  $300." 
And  he  drew  a  check  for  $300,  and  he  says,  "Sign 
this  paper  for  me." 

The  Referee:  This  card? 

935  rrue  witness :  This  card ;  and  I  signed  the 
card  and  handed  it  to  him,  and  he  handed 
me  the  check  for  $300.  I  read  over  the  card 
and  I  signed  it,  and  I  got  the  check. 

Q.  Did  Mr.  Phelan  tell  you  why  he  wanted  you 
to  sign  the  card?   A.  Yes. 
Q.  What  did  he  say? 

Mr.  Menken:   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  He  says,  "Sign  the  card,  and  that  will  con- 

936  firm  the  price  what  you  gave  to  me  when  you 
took  the  job." 

Q.  Did  he  say  it  was  in  confirmation  of  what 
price? 

Mr.  Menken:   I  object  to  that. 
Objection  sustained.  Exception. 

Q.  Did  he  say  anything  further  with  reference 
to  Defendant's  Exhibit  1  confirming  the  price? 
A.  I  don't  think  he  did. 

Q.  I  show  you  Defendant's  Exhibit  No.  1,  and 
call  your  attention  to  the  fact  that  it  does  not 
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refer  to  any  specific  kind  of  work,  and  ask  you  937 
if  anything  was  said  to  you  at  the  time  Mr.  Phelan 
asked  you  to  sign  it,  as  to  the  work  the  writing 
was  intended  to  cover? 

Mr.  Menken:  Objected  to  as  to  form,  and 
incompetent,  irrelevant  and  immaterial. 

The  Referee:  Objection  sustained  on  the 
ground  that  you  have  exhausted  this  witness 
on  this  subject. 

Mr.  Bradbury:  Exception. 

(,).  You  were  asked  this  question  upon  cross  ex- 
amination: UQ.  Didn't  you  testify  that  you  were 
employed  to  do  briek  work?  A.  To  do  brick 
work;  I  had  a  verbal  contract  to  do  brick  work." 
When  was  it  that  that  verbal  contract  was  made? 

Mr.  Menken :  Objected  to  as  incompetent, 
irrelevant  and  immaterial  and  already  testi- 
fied to. 

Objection  overruled.  Exception. 

A.  The  same  time  T  took  the  stone  work. 
Q.  And  that  was  about  when?    A.  In  August, 
1919. 

Q.  And  the  only  contract  that  you  made  with 
Mr.  Phelan  or  the  Phelan  Company  relative  to  939 
stone  work  and  brick  work,  was  the  one  you 
have  testified  to  in  the  beginning  of  this  refer- 
ence.'   A.  Yes,  those  are  the  only  contracts. 

Q.  You  were  asked  on  your  cross  examination 
relative  to  jobs  on  the  northwest  corner  of  Burn- 
side  and  Walton  Avenues;  on  Walton  Avenue  at 
a  place  17")  feet  north  of  Bnrnside  Avenue,  and 
one  the  northeast  corner  of  Burnside  Avenue  and 
Walton  Avenue;  and  one  at  the  corner  or  near 
the  coiner  of  163rd  Street,  Westchester  Avenue 
and  Rogers  Place,  in  the  year  1921.    Now,  will 
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940  you  fix  the  month  as  to  the  job  at  the  corner  of 
Burnside  Avenue  and  Walton  Avenue,  the  north- 
west corner?    A.  August,  1921. 

Q.  And  the  one  at  Walton  Avenue,  175  feet 
north  of  Burnside  Avenue  /   A.  September,  1921. 

Q.  And  the  one  at  the  northeast  corner  of  Burn- 
side Avenue  and  Walton  Avenue?  A.  October, 
1921. 

Q  And  the  one  at  163rd  Street  and  Westches- 
ter Avenue  and  Rogers  Place?  A.  September, 
1921. 

Q.  You  were  asked  if  you  knew  the  place  of 
business  of  the  Wanda  Iron  Works,  and  your  an- 
swer was  you  did  not  remember.  Are  you  now 
able  tp  give  that  address?  A.  Yes. 

Q.  What  is  it  f  A.  430  Whitlock  Avenue  in 
the  Bronx. 

Q.  You  were  asked  as  to  when  you  started  work 
for  the  Wanda  Iron  Works  Company,  that  is  the 
job  at  144th  Street  and  Whitlock  Avenue,  and 
your  answer  was  that  you  didn't  remember.  Are 
you  now  in  a  position  to  tell  us  when  you  started 
that  work.'    A.  In  June. 

Q.  You  were  asked  as  to  the  size  of  the  ex- 
cavation of  the  job  I  have  just  referred  to  at 
942  144th  Street  and  Whitlock  Avenue,  and  your  an- 
swer was  that  you  didn't  remember.  Are  you 
now  in  a  position  to  give  us  the  size  of  the  ex- 
cavation?   A.  I  am. 

Q.  What  is  it?   A.  35  by  137. 

Q.  You  were  asked  what  kind  of  a  factory  it 
was,  and  your  answer  was  that  you  didn't  know. 
Are  you  now  in  a  position  to  state  what  kind 
of  a  factory,  or  rather  for  what  purpose  the  fac- 
tory was  erected?    A.  Ornamental  iron  work. 

Q.  You  were  asked  how  long  it  took  you  to  do 
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this  job,  and  your  answer  was  that  you  didn't 
remember.  Are  you  now  in  a  position  to  state 
approximately  how  long  it  look  you?  A.  It  took 
me  about  three  months. 

Q.  You  wore  asked  from  whom  you  purchased 
the  material  for  this  job.  Are  you  now  in  a 
position  to  tell  us  from  whom  you  purchased  the 
material  for  this  job,  your  previous  answer  being 
you  did  not  remember?    A.  Yes. 

Q.  Please  state  f  A.  From  Candee,  Smith  & 
Ilowland. 

Q.  You  were  asked  whether  you  bought  any 
material  from  Martha  &  Small,  and  you  answered 
that  you  couldn't  tell.  Are  you  now  in  a  position 
to  state  whether  or  not  you  purchased  material 
from  Murtha  &  Small!  A.  Yes,  I  did  not  pur- 
chase any. 

Q.  On  page  264  of  the  minutes  you  referred  to 
a  very  small  job  of  concrete  sidewalk  that  you 
did  in  1920.  Will  you  state  how  many  men  were 
on  that  job  at  any  time?   A.  One  man  four  days. 

<t>.  Von  were  asked  to  give  the  address  of  the 
Bemwalt  Realty  Company,  and  your  answer  was 
you  didn't  know.  Are  you  in  a  position  now  to 
give  the  address  of  this  company?   A.  Yes. 

Q.  What  is  it?   A.  830  Westchester  Avenue. 

Q.  You  were  asked  with  whom  you  had  the 
contract  for  work  on  the  northeast  corner  of  Bum- 
side  Avenue  and  Walton  Avenue,  and  your  an- 
swer was  that  you  did  not  remember.  Are  you 
in  a  position  now  to  state  with  whom  that  con- 
tract was  made?  A.  Yes;  G.  K.  S.  Building  Cor- 
poration. 

Q.  And  the  contract  between  the  Brescia  Con- 
struction Company,  the  plaintiff  in  this  action, 
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946  and  the  Bernwalt  Realty  Company,  as  you  stated 
on  cross  examination,  is  in  writing?   A.  It  is. 

Q.  And  you  have  that  agreement  f   A.  Yes. 

Q.  At  page  287  of  the  minutes  it  appears  that 
you  testilied  as  follows:  "I  remember  those  two 
names;  I  can't  remember  my  uncle's  name."  Do 
you  know  your  uncle's  name?   A.  Sure  I  do. 

Q.  What  is  it?    A.  Dan  Brescia. 

(Adjourned  to  Thursday,  April  13,  1922,  at  2:30 
o'clock  P.  M.) 


947  2  Rector  Street,  New  York, 

April  18,  1922,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present  :  The  Kki  kkkk,  Mr.  Buadbtky  and  Mr. 
Menken. 

(Xo  hearing  was  held  on  April  13th,  all  parties 
having  agreed  to  adjourn  until  today.) 


948 


Luioi  Tassinahe,  was  called  as  a  witness  in  be- 
half of  the  defendants,  and  being  first  duly  sworn, 
testified  as  follows : 

Diadato  Villamena,  of  132  East  117th  Street, 
New  York  City,  was  sworn  as  interpreter. 

Mr.  Menken:  You  are  official  interpreter 
of  one  of  the  courts  of  this  city ! 

Mr.  Villamena:  1  used  to  be,  I  am  retired 
now. 

Direct  examination,  by  Mr.  Menken. 

(Through  the  interpreter.) 

Q.  Where  do  you  live,  Mr.  Tassinare?  A.  341 
East  lO.lth  Street. 
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Q.  Do  you  know  Mr.  Antonio  Brescia!  A.  Yes,  949 
sir. 

Q.  About  how  long  have  you  known  him?  A. 
Alton!  three  years  ago. 

<v>.  Where  was  that.'  A.  In  University  Ave- 
nue; I  don't  know  the  number  exactly. 

Q.  About  what  street,  do  you  know?  A.  Near 
180th  Street;  there  is  a  station  right  by  there. 

Q.  About  three  years  ago,  what  year  is  that? 

Mr.  Bradbury:   That  is  objected  to. 
Question  allowed.  Exception. 

A.  A  working  man  you  know  can't  very  well 
think  of  the  date;  1  remember  it  is  about  that  950 
date. 

Q.  I  mean  the  year,  the  calendar  year  that  you 
started  working  for  him?  A.  It  must  be  in  Sep- 
tember or  October;  if  it  is  1922  now,  it  must  be 
1919. 

Q.  Do  you  know  Mr.  Phelan?    A.  Yes,  sir. 

Q.  Was  it  on  the  Phelan  job  on  University  Ave- 
nue that  you  first  went  to  work  for  Mr.  Bresciaf 
A.  Yes. 

Q.  What  work  did  you  do  there?    A.  Stone 
mason. 

Q.  How  long  were  you  working  there?    A.  1  95^ 
don't  remember  exactly,  but  I  believe  about  two 
weeks  or  more. 

Q.  Do  you  know  the  names  of  any  other  stone 
masons  who  were  working  with  you  at  that  time? 
A.  One  is  here  present ;  the  other  I  don 't  know ; 
there  were  four  working  there  at  that  time. 

Q.  During  the  time  that  you  were  there,  how 
many  men  were  working  with  you  as  stone  masons 
on  that  job? 

Mr.  Bradbury:    Objected  to  as  repetition 
and  leading. 
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952  Objection  overruled.  Exception. 

A.  Well,  a  working  man  you  know  does  not  re- 
member all  the  persons  who  worked  with  him. 
I  do  my  eight  hours  work,  that  is  all. 

Q.  What  was  the  largest  number  of  stone  ma- 
sons that  you  remember  that  worked  with  you 
on  this  Plielan  job  while  you  were  working  there? 

Mr.  Bradbury:  Objected  to  as  immaterial. 
Objection  overruled.  Exception. 

A.  I  don't  remember.  I  know  when  I  left  the 
work  there  were  only  four  stone  masons. 

953  Q«  When  you  started  in  to  do  work  there,  how 
many  stone  masons  were  there?  A.  I  believe 
there  were  two  or  three;  I  don't  remember. 

Q.  Now,  these  other  stone  masons  who  were 
working  with  you,  what  kind  of  work  did  they 
do  while  you  were  there?  A.  Stone  masons,  the 
same  as  me. 

Q.  Did  you  have  any  laborers,  mason's  lubor- 
ers  there?    A.  Laborer,  sure;  yes,  certainly. 

Q.  How  many  laborers  did  you  have  there?  A. 
I  don't  remember. 

Q.  When  there  were  four  masons  working  there, 
do  you  remember  how  many  mason  laborers  there 
were  working  there?  t 

Mr.  Bradbury:   Objected  to.   The  witness 
has  already  said  he  did  not  remember. 
Question  allowed.  Exception. 

A.  I  don't  remember  whether  there  were  two 
or  three.  I  did  not  put  that  in  writing,  in  memor- 
andum; I  can't  remember. 

Q.  What  were  these  stone  masons'  laborers  do- 
ing, what  work  were  they  doing?  A.  They  were 
carrying  stones,  mixed-up  cement,  and  done  what- 
ever was  necessary  for  the  stone  masons. 
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Q.  You  are  still  engaged  in  the  business  of  955 
stone  mason,  are  you  not?    A.  Yes,  sir. 

Q.  Wliat  size  walls  did  you  build  up  there  on 
this  Pliel an  job? 

Mr.  Bradbury:  T  object  to  that. 
Objection  overruled.  Exception. 

A.  Kighteeu  inches. 

<t>.  What  kind  of  stone  work  was  it  that  you 
were  building  on  this  Phelan  job?  A.  Founda- 
tions of  a  cellar,  generally  work  we  do  with  stones 
in  that  place. 

Q.  Was  the  foundation  work  below  or  above 
the  ground  level? 

Mr.  Bradbury:   Objected  to  as  leading. 
Objection  overruled.  Exception. 

A.  Up. 

Q.  And  did  you  finish  both  sides  of  the  wall  as 
you  built  it?   A.  Yes,  sir. 

Q.  How  many  cubic  feet  of  stone  work  did  you 
lay  on  this  job  in  eight  hours? 

Mr.  Bradbury:  Objected  to  on  the  ground 
that  there  has  been  no  foundation  laid  for 
the  question,  and  it  is  incompetent. 

Objection  overruled.    Exception.  957 

A.  Certainly,  a  working  man  can't  figure  that 
himself  exactly;  but  I  could  make  at  least  75  or 
SO  cubic  feet. 

Mr.  Bradbury:    I  move  to  strike  out  the 
answer  as  not  responsive. 
Motion  denied.  Exception. 

Q.  During  the  time  that  you  were  on  the  Phelan 
job,  what  work  was  it  that  you  were  doing  during 
the  whole  time  that  you  were  there? 
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958  Mr.  Bradbury :  The  same  objection,  on  the 
ground  it  is  repetition,  the  witness  having 
already  testified  he  was  a  stone  mason  and 
that  is  what  he  was  there  for. 

Objection  overruled.  Exception. 

A.  Stone  mason. 

Q.  What  class  of  work  were  you  doing  there? 
A.  Foundation  work,  building  a  stone  wall  of  a 
cellar;  good  work.  I  built  a  chimney,  a  smoke- 
stack, and  that  work  is  different  than  the  stone 
work. 

Q.  The  work  that  you  did  there  on  this  Phelan 

959  job  was  foundation  stone  work,  is  that  the  fact! 

Mr.  Bradbury:   Objected  to  as  leading. 
Objection  sustained.  Exception. 

(t).  Who  did  the  pointing  up  of  these  walls?  A. 
The  other  masons  that  were  left  there  on  the 
work. 

Q.  When  you  built  the  stone  foundation  wall, 
was  there  any  work  of  pointing  up  to  be  done 
after  you  left  it? 

Mr.  Bradbury:  The  same  objection. 
Objection  overruled.  Exception. 

960  A.  Certainly  it  was  to  be  done. 

By  the  Referee. 

Q.  Did  you  do  any  pointing  up  on  these  walls? 
A.  No. 

By  Mr.  Menken. 

Q.  WTio  did  the  pointing  up  on  these  walls  if 
you  know?  A.  No,  sir,  I  don't  remember  the  name 
of  the  person  that  did  this  work  while  I  was  there. 

Q.  In  building  75  or  80  feet  of  stone  work  a 
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day,  did  you  have  the  material  brought  to  you,  961 
or  did  you  have  to  get  it  yourself? 

Mr.  Bradbury :  That  is  objected  to. 
Objection  overruled.  Exception. 

A.  I  had  the  mason  helper  to  bring  the  mate- 
rial right  before  me,  and  I  would  help  myself 
of  that  material;  the  mason  is  a  mason;  he  is  not 
a  helper. 

Q.  What  is  the  cellar  foundation  work  you  did 
there  known  as  in  the  trade? 

Mr.  Bradbury:  Objected  to;  the  witness 
has  not  been  qualified  as  an  expert.  962 

Objection  overruled.  Exception. 

Mr.  Bradbury:  I  request  that  the  three 
men  sitting  over  there,  the  other  witnesses, 
be  excluded  from  the  room. 

(The  three  men  retired  from  the  room.) 

Mr.  Menken:  1  object  to  the  witnesses  be- 
ing excluded. 

(Discussion  off  the  record.) 

Mr.  Bradbury:  Mr.  Referee,  I  have  asked 
you  to  exclude  three  men  from  the  room  on 
the  ground  that  I  understood  they  were  here  963 
for  the  exact  and  same  purpose  as  the  witness 
who  is  now  testifying.  Mr.  Menken  has  stat- 
ed, since  you  ruled  to  exclude  them,  that  they 
are  members  of  this  union,  and  that  there- 
fore they  are  defendants  in  the  action,  and 
that  your  excluding  them  is  wrong,  because 
you  are  excluding  a  party  defendant.  That 
being  so,  I  will  withdraw  my  request  and  con- 
sent that  they  come  back  to  the  room  on  the 
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964  ground  that  they  are  defendants  in  the  ac- 

tion, in  that  they  are  members  of  this  union. 

(The  three  men  return  to  the  room.) 

The  Referee  (through  interpreter).  Are 
either  of  you  gentlemen  members  of  the 
Stone  Masons'  Contractors'  Association? 

The  Interpreter:  They  say  no,  we  are  stone 
masons. 

The  Referee:  Are  any  of  you  gentlemen 
members  of  Local  No.  74? 

The  Interpreter:  They  say  yes,  we  are 
members  of  the  Local  No.  74. 

Mr.  Bradbury:    Objection  withdrawn. 

A.  The  foundation  goes  down;  you  can't  see 
that  any  more.  The  stone  wall  was  on  the  level 
writh  the  ground  going  up.  It  was  good  stone  wall 
outside  and  inside. 

Q.  Do  you  know  what  rubble  stone  masonry  ist 

Mr.  Bradbury:    That  is  objected  to. 
Objection  overruled.  Exception. 

A.  Yes,  I  know  the  system  of  the  work  here, 
I  know  it. 

Mr.  Bradbury:  I  move  to  strike  out  all 
after  the  word  "yes." 

The  Referee:    Motion  granted. 

Q.  What  kind  of  work  was  it  that  you  did  on 
the  foundations?  What  is  that  kind  known  as? 
A.  On  the  two  houses  that  1  did  work  there,  it 
was  about  one  or  two  feet  of  foundations  down 
under  the  ground;  I  can  see  the  balance  was  all 
stone  masons'  work,  and  you  could  see  it. 

Q.  Did  you  do  there  any  other  class  of  work 
except  this  foundation  work  which  you  say  you 
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constructed  there?   A.  Nothing  else;  I  do  believe  967 
there  was  a  chimney  in  each  house,  and  that  we 
brought  up  on  the  level  of  the  stone  work. 

Q.  What  kind  of  work  was  that  chimney  stone 
work  ? 

Mr.  Bradbury:   That  is  objected  to. 
Objection  overruled.  Exception. 

A.  Mosaic  work. 

Q.  Will  you  kindly  describe  what  that  mosaic 
stone  work  is?  A.  If  yon  will  give  me  a  piece  of 
paper  I  will  try  and  mark  down.  (Witness 
sketches  on  paper.) 

Q.  How  wide  was  the  chimney  that,  was  built 
there,  do  yon  remember?    A.  I  don't  remember. 

Q.  What  was  the  working  day  there  on  this 
job;  how  many  hours?    A.  8  hours  a  day. 

Q.  What  wages  were  you  paid  in  1919?  A. 
$8.00. 

Q.  This  mosaic  work  that  you  have  described 
as  having  built  there  on  the  Phelan  job,  how 
many  cubic  feet  of  that  did  you  lay  in  a  day? 

Objected  to.   Objection  overruled.  Excep- 
t  ion. 

A.  I  must  explain  first:  If  1  would  work  steady  ggg 
all  day  long,  eight  hours  a  day  on  this  work  there 
I  would  make  from  35  to  40  cubic  feet  a  day,  but 
the  way  I  was  situated  there  we  have  to  build  the 
wall,  and  this  chimney  there  it  is  different  alto- 
gether. 

Mr.  Bradbury:    I  move  to  strike  out  the 
entire  answer  as  not  responsive. 
Motion  denied.  Exception. 
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970  Cross  examination  bij  Mr.  Bradbwry. 

Q.  You  are  a  member  of  Local  No.  74,  one  of 
the  defendants  in  this  action,  are  you  not?  A. 
Yes,  sir. 

Q.  Do  you  know  Mr.  Mazzola,  who  sits  here? 
A.  Yes,  sir. 

Q.  You  know  that  he  is  one  of  the  defendants 
in  this  action,  don't  you?  A.  I  don't  know;  I 
know  the  union  is  defendant  in  this  case;  1  was 
called  up  here,  that  is  all. 

Q.  You  know  Mr.  Mazzola  who  sits  here?  A. 
Yes,  sir,  surely. 

971  Q.  What  office  does  he  hold  in  Local  No.  74, 
one  of  the  defendants  in  this  action  ?  A.  He  is  the 
representative  of  the  union;  he  is  the  delegate. 

Q.  Isn't  he  also  president?  A.  He  presides  at 
the  meetings,  certainly;  he  is  the  president  also. 

Q.  When  you  go  to  the  meetings,  Mr.  Mazzola 
presides? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  Sometimes,  yes.  And  sometimes  it  is  the 
vice-president  that  presides  when  he  is  not  there. 

972  q.  Have  you  been  called  upon  to  contribute  any 
money  for  the  expenses  of  this  litigation? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  No,  sir. 

.  Q.  Since  this  litigation  was  commenced  have 
your  dues  been  increased. 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  the  proper 
subject  of  cross  examination. 
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Objection  overruled.  Exception, 
A.  No,  sir. 

Q.  What  dues  were  you  paying  in  September, 
1911)? 

Mr.  Menken:   The  same  objection. 

Objection  overruled.  Exception. 

Mr.  Menken :  I  ask  for  the  Referee's  rea- 
son for  overruling:  the  objection. 

The  Referee:  The  reason  is  that  in  view 
of  the  fact  that  this  Local  74  is  a  party  de- 
fendant to  this  action,  and  as  this  witness 
has  testified  as  to  the  vital  issue  on  this  ref- 
erence, it  is  proper  to  show  what  the  relations 
are  between  himself  and  another  party  to  the 
action. 

.Mr.  Menken:     The  question  before  the 

<  '  t  is  not  as  to  relationship  with  any  other 

party;  he  is  the  party  himself. 

The  Referee:  He  is  a  party  in  the  sense 
that  he  is  a  member  of  Local  Xo.  74,  and  Lo- 
cal 74  is  an  incorporated  association,-  and 
that  he  is  a  member  of  that  association. 

A.  I  believe  the  same  thing  that  we  are  paying 
now. 

(L).  What  are  you  paying  now? 

Mr.  Menken:    The  same  objection. 
Objection  overruled.  Exception. 

A.  $2.10  a  month. 

Q.  How  long  have  you  been  a  member  of  Local 
No.  74?    A.  From  1909. 

Q.  Did  you  ever  at  any  time  pay  less  than  $2.10 
per  month! 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  the  proper 
subject  matter  of  cross  examination. 


igitized  by  GooqI 


973 


974 


32G 

Luigi  Tass'mare — For  Defendants — Cross 

976  The  Referee:  Objection  sustained,  unless 
it  is  confined  to  the  time  since  this  action  was 
begun. 

Q.  Did  you  at  any  time  since  1919,  and  up  to 
the  present  time,  pay  less  than  $2.10  per  month 
as  dues  for  Local  No.  74? 

Same  objection  by  Mi*.  Menken. 
Objection  overruled.  Exception. 

A.  I  don't  remember;  I  couldn't  say;  I  don't 
know  whether  it  was  anything  less  or  not. 

Q.  How  long  have  you  been  paying  $2.10  per 

977  month  dues  to  Local  74? 

Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  As  I  said  before,  we  are  paying  $2.10  now 
for  quite  a  long  time,  I  believe  from  1919.  The 
record  will  show  it. 

Q.  Have  you  been  called  upon  to  pay  an  assess- 
ment since  this  action  was  commenced I 

Same  objection  bv  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  No,  sir,  I  did  not  pay  nothing  extra. 

978  Q,  Have  you  paid  an  assessment  to  Local  74 
any  time  since  1919,  in  addition  to  dues? 

Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  We  paid  to  the  International  in  addition 
$1.00  a  month  for  four  months. 

Mr.  Menken:    I  move  to  strike  the  answer 
out  as  not  responsive. 

Motion  denied.  Exception. 
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Q.  By  paid  the  International,  yon  mean  the  979 
Bricklayers,  Masons  and  Plasterers  Union? 

Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  Yes. 

Q.  That  is  the  same  union  that  you  belonged 
to  when  you  belonged  to  Local  No.  74?  A.  Yes. 

Q.  When  did  you  pay  this  $1.00  per  month  for 
four  months? 


Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  I  don't  remember,  and  I  don't  want  to  state 
nrliat  I  do  not  know. 
Q.  Was  it  this  year? 

Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  Years  back. 

Q.  How  many  years  back? 

Same  objection  by  Mr.  Menken. 
Objection  overruled.  Exception. 

A.  I  don't  remember,  but  I  believe  last  year. 
Q.  You  believe  it  was  last  year?    A.  I  believe 
so. 

Q.  What  was  last  year?   A.  1921. 
Q.  What  did  you  pay  that  dollar  per  month  for 
four  months  for? 

Mr.  Menken :    The  same  objection,  Mr. 
Referee. 

Objection  sustained.  Exception. 

Q.  How  long  have  you  known  Mr.  Mazzola?  A. 
From  the  time  that  I  belonged  to  the  union.  This 
is  a  foolish  question  to  put  to  me;  I  told  you  be- 
fore that  I  began  to  be  a  member  of  the  union 
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from  1909,  and  from  that  year  on  I  know  Mr. 
Mazzola. 

Q.  Do  you  know  where  Mr.  Mazzola  lives'?  A. 
I  know  he  lives  in  114th  Street. 

Q.  Do  you  know  the  number?  A.  No,  sir. 

Q.  Do  you  know  between  what  avenues?  A. 
114th  Street  across  the  way  from  the  track. 

Q.  Have  you  ever  been  to  his  house?  A.  I 
don't  remember. 

Q.  Who  asked  you  to  come  down  here  to  testify? 
A.  My  conscience  tells  me  to  come  down  here. 

Q.  Who  asked  you  to  come  down  here?  A. 
The  Union. 

Q.  Did  the  Union  ask  you  to  come  down  here? 
A.  Yes,  sure. 

(t).  Who  was  it  that  was  talking  for  the  union 
when  you  were  asked  to  come  down  here?  A. 
Some  member  of  the  union  told  me  to  be  down 
here. 

Q.  What  is  the  name  of  that  member?  A.  I 
don't  know;  I  don't  know  the  name  of  all  the 
members. 

Q.  Do  you  know  the  name  of  the  party  that  told 
you  or  asked  you  to  come  down  here  /  A.  I  know 
him  by  sight,  yes. 

Q.  What  is  his  name?   A.  I  believe  Ccfardoni. 

Q.  Is  he  an  officer  of  the  union?  A.  A  mem- 
ber of  the  union ;  he  is  the  secretary. 

Q.  When  did  you  talk  with  him?  A.  I  don't 
remember  when ;  I  believe  in  the  month  of  Febru- 
ary last. 

Q.  Haven't  you  talked  with  him  since  Febru- 
ary last  ?  A.  Why  certainly,  today  before  I  come 
down  here;  last  night  he  told  me. 

Q.  He  told  you  last  night  ?   A.  Yes. 

Q.  Have  you  talked  with  Mr.  Mazzola  about  the 
case?  A.  No,  sir. 
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Q.  Did  the  secretary  talk  with  you  about  the  985 
case?  A.  No,  sir;  only  tell  me  that  I  should  come 
down  here. 

Q.  Did  anybody  tell  you  to  come  down  here  and 
testify  as  to  how  much  stone  work  vou  could  do  in 
a  day?  A.  Nobody  told  me  anything  about  it;  1 
know  that  myself  practically  what  I  am  able  to 
do. 

Q.  Did  anybody  tell  you  what  you  were  going  to 
be  asked  when  you  got  down  here?  A.  No,  sir. 

Q.  You  are  very  sure  of  that,  are  you?  A.  Cer- 
tainly, sure. 

Q.  So  you  did  not  know  what  question  or  any- 
thing about  what  was  going  to  be  asked  you  until 
after  you  got  on  the  witness  stand,  and  was  asked 
by  Mr.  Menken?  A.  I  don't  know  anything  about 
it. 

(L>.  Did  anybody  mention  75  or  80  cubic  feet  to 
you?    A.  No,  sir. 

Q.  Has  Local  No.  74  any  rules? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  not  pertinent  to 
this  reference  and  not  the  subject  matter  of 
cross  examination. 

Objection  overruled.  Exception. 

A.  Certainly. 

Q.  Ts  there  any  rule  relative  to  how  much  work 
a  stone  mason  has  to  do  in  a  day?   A.  No,  sir. 

Q.  Have  you  ever  been  told  by  any  officer,  or 
any  other  member  of  Local  74,  how  many  feet  of 
stone  masonry  work  you  should  construct  in  a 
day?   A.  No,  sir. 

Q.  Did  you  come  down  here  today  with  Mr. 
Mazzola?  A.  No,  sir. 

Q.  Did  you  talk  with  anybody  from  the  lawyer's 
olTiee?   A.  No,  sir. 


987 


xj  by  G( 


::::o 


L  u  iff  i  Ttkis  in  are — Fo r  D e fe  mla  n  ts — R e-direct 

988  Q.  You  didn't  see  Mr.  Mazzola  today  until 
you  got  down  bore?  A.  Certainly,  sure;  I  saw 
him  downstairs. 

Q.  You  didn't  see  him  before  you  got  here? 
A.  No. 

(,).  Were  you  talking  with  him  last  night?  A. 
No,  I  did  not  speak  with  Mazzola;  I  talk  with 
Cefardoni  last  night. 

Q.  Then  I  understand  you  to  say  that  you  have 
never  talked  with  Mr.  Mazzola  about  this  case  in 
any  way  whatsoever?  A.  No,  sir. 

(,).  And  you  never  talked  with  anybody  in  the 
Union  about  the  ease  except  this-  secretary  I  A. 

989  Yes. 

(,).  And  1  understand  you  to  say  that  all  he  told 
you  was  to  be  down  here  today?   A.  Yes. 

Q.  You  were  a  witness  in  this  case  when  it  was 
tried  up  in  the  Bronx;  before  Judge  Tierney, 
weren't  you?    A.  Yes,  sir. 

Q.  And  you  live  now  where  you  said  you  lived 
then,  namely,  341  East  105th  Street?  A.  Yes. 

Q.  When  on  the  witness  stand  in  this  case,  you 
were  asked  this  question,  page  296:  "Q.  Did  any- 
body tell  you  not  to  work  there?"  and  your 
answer  was  "Mazzola  took  me  away  on  Friday 

990  from  the  job." 

Q.  Have  you  at  any  time  since  giving  your 
testimony  talked  with  Mr.  Mazzola  about  this 
case? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  No,  sir. 

Re-direct  examination  by  Mr.  Menken. 

<t>.  You  were  asked  just  now  it'  you  were  a  wit- 
ness on  the  trial  in  which  the  plaintiff  here  was 
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the  plaintiff,  and  the  union  was  one  of  the  de- 
fendants, and  your  answer  was  Yes.  On  whose 
behalf  were  von  ealled  to  testify  at  that  time!  A. 
I  went  to  testify  in  favor  of  the  contractor. 

Q.  By  the  contractor,  do  you  mean  the  Brescia 
Construction  Company?   A.  Brescia. 

Q.  Since  that  time  have  you  spoken  to  Mr. 
Brescia?    A.   1  saw  him  several  times,  but  we 

* 

never  spoke  about  the  case. 

Q.  Were  you  ever  asked  to  come  down  here  to 
testify  on  behalf  of  the  Brescia  Construction  Com 
pany  in  this  proceeding  ?  A.  No,  sir. 

Mr.  Bradbury :   That  is  all. 

Mr.  Menken:    No  further  question. 


Luigi  Olivucci,  called  for  defendants,  being 
duly  sworn,  testilied  as  follows,  through  the  in- 
terpreter: 

Direct  examination  by  Mr.  Menken. 

Q.  Where  do  you  live?  A.  251  East  105th 
St  reet. 

(}.  Are  you  a  member  of  Local  74?  A.  Yes,  sir. 

Q.  How  long  have  you  been  a  member  of  Local 
74?  A.  From  1905. 

Q.  Do  you  know  Mr.  Brescia  of  the  Brescia 
Construction  Company  ?  A.  I  have  met  him  three 
years  ago  when  I  worked  up  at  this  place. 

Q.  Where  was  that  that  you  worked  then  with 
Mr.  Brescia?  A.  University  Avenue  between 
177th  and  178th  Streets. 

(,).  Do  you  know  Mr.  Phelan,  the  owner  of  the 
property  there,  the  Phelan  job  that  you  were 
working  on  for  Mr.  Brescia?  A.  Yes. 

Q.  How  long  were  you  working  on  that  job? 
A.  Two  weeks. 
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994        Q.  What  work  did  you  do  there?    A.  Stone 
mason. 

Q.  What  kind  of  stone  mason  work  did  you 
do  there?  A.  Some  rough  foundation  and  some 
good,  because  on  this  side,  on  the  level  of  the 
garage  they  want  the  stone  of  the  same  color. 

(Whereupon  at  5  P.  M.,  adjourned  to  May  4th, 
1922,  at  2.30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 
May  4,  1922,  2.30  P.  M. 

Met  pursuant  to  adjournment. 

Present : 

Mr.  Bradbury  and  Mr.  Menken. 
The  Referee,  A.  Walker  Otis,  Esq. 


Luigi  Olivucci,  resumed,  further  testified  as 
follows: 

By  Mr.  Menken. 

Q.  What  kind  of  stone  walls  did  you  build  on 
this  Phelan  job?  A.  A  broken  edge;  if  you  want 
996     to  know  better,  send  somebody  up  there  to  look 
at  it. 

Q.  (Repeated.)  A.  I  built  up  the  wall  of  what 
you  call  select  stone;  that  stone  is  the  same  color. 
On  the  side  of  the  garage  that  wall  was  built  that 
way. 

Mr.  Bradbury:    I  move  to  strike  out  the 
answer  as  not  responsive. 
Motion  denied.  Exception. 

Q.  Did  you  only  build  walls  for  the  sides  of  the 
garages,  or  did  you  build  other  walls? 
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Mr.  Bradbury:    That  is  objected  to,  the  997 
witness  told  what  work  he  did  build. 
Objection  overruled.  Pxeeption. 

A.  Yes,  oilier  walls. 

Q.  "What  kind  of  walls  were  these  other  walls 
that  vou  built.'  A.  Kouirh  wall.  A  wall  that  vou 
build  the  same  as  when  you  build  up  the  cellars. 

Q.  How  biir  were  these  walls  that  vou  build  in 
building  up  the  cellars?    A.  18  inches. 

(.).  During  the  two  weeks  that  vou  say  vou 
worked  on  this  Phelau  job,  were  there  other  stone 
masons  working  there  with  you?  A.  Four  alto- 
gether. 998 

Q.  Were  there  any  stone  mason  helpers  work- 
ing on  this  job  at  the  time  that  you  and  the  other 
masons  were  working  there  ?   A.  Yes. 

Q.  When  you  say  there  were  four  masons  work- 
ing, do  you  mean  that  there  were  four  besides 
yourself?    A.  Pour  including  myself. 

Q.  When  there  were  four  masons  there,  how 
many  stone  mason  helpers  did  you  have?  A.  One 
was  there  to  mix  up  cement,  and  two  or  three  in- 
side to  bring  up  stone. 

(,>.  How  many  in  numKer  of  these  stone  mason 
helpers  were  working  on  the  iob  when  there  were 

QQQ 

four  masons  working  there?  A.  I  don't  remem- 
ber; do  you  expect  me  to  remember  how  many 
stone  mason  helpers  were  there?  It  is  three  years 
ago. 

Q.  When  four  masons  were  working  on  the  job, 
how  many  mason  helpers  were  working  with  you 
at  that  particular  time?  A.  I  believe  three;  one 
was  mixing  cement  down  in  University  Avenue, 
another  would  bring  the  cement  up,  and  another 
one  would  select  the  stone,  because  the  superin- 
tendent there  wanted  to  have  the  stone  of  the  same 
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1000  color.  I  didn't  keep  track  because  I  was  not  the 
boss.  Three  mason  helpers  were  there  for  sure. 
Yes,  I  said  I  don't  remember  how  many  mason 
helpers  were  there. 

By  the  Referee. 

Q.  Did  you  say  you  did  not  keep  track  because 
you  were  not  the  boss?  A.  Yes,  I  say  that  be- 
cause 1  did  not  keep  account  of  the  men  that  was 
working  there,  but  there  was  three  and  sometimes 
four.    I  did  work  in  two  different  cellars. 

By  Mr.  Menken. 

Q.  How  many  mason  helpers  are  required  to 
serve  four  masons? 

Mr.  Bradbury:  Objected  to.  This  man  is 
incompetent  to  give  this  evidence. 

The  Referee :  Objection  sustained  upon  the 
ground  that  it  calls  for  a  custom,  and  does 
not  apply  to  this  particular  job. 

Mr.  Menken:  Exception. 

Q.  Are  you  sure  that  there  were  at  least  three 
mason  helpers  on  the  job  when  there  were  fonr 
masons  there? 

1002  Mr.   Bradbury:     1   object   to   this,  your 

Honor. 

Objection  overruled.  Exception. 

A.  I  don't  remember,  because  the  mason  does 
his  work,  and  he  does  not  mind  how  many  mason 
helpers  there  are  there. 

Q.  How  many  cubic  feet  of  rough  foundation 
stone  work  can  you  do  in  a  day  with  2/3  of  a 
helper  ?  A.  What  do  you  mean  2/3  of  a  helper,  I 
am  talking  about  myself. 
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Q.  Isn't  it  a  fact  that  a  stone  mason  helper 
brings  material  to  the  stone  mason?   A.  Yes,  sir. 

<L>.  What  is  the  work  that  yon  yourself  did  in 
building  the  wall  ?   A.  Didn't  I  say  that  before  ' 

Q.  Tell  ns  again  what  is  the  work  that  you 
yourself  do  in  building  a  wall?  A.  T  tix  the  stone 
first  and  then  1  put  the  cement  on  the  wall,  and 
then  T  lay  the  stone  there. 

Q.  When  yon  say  fix  the  stone,  what  do  you 
mean  by  that,  how  do  you  fix  it  ?  A.  T  fix  the  stone 
first  with  the  hammer,  make  it  smooth  one  side, 
and  then  I  put  the  cement  on  the  wall  and  then 
the  stone  on  it,  and  then  another  stone  right  in- 
side of  that. 

Who  brings  you  the  stone?  A.  The  mason 
helpers  made  the  cement,  and  the  mason  helper 
brings  you  the  stone. 

Q.  Does  the  same  mason  helper  bring  you 
s-oiie  and  cement,  or  is  there  a  man  to  bring  you 
stone,  and  another  man  to  bring  you  cement?  A. 
The  man  that  brings  the  cement,  he  brings  the 
cement ;  another  man  would  bring  you  the  stone, 
and  you  have  another  man,  the  third  man,  who 
mixes  up  the  cement. 

Q.  On  this  Phelan  job,  was  there  one  man  who 
brought  the  stone,  and  another  man  who  brought 
the  cement,  and  another  man  who  mixed  the  mor- 
tar? A.  Yes. 

Q.  And  these  men  on  the  Phelan  job  who 
brought  you  the  cement,  and  who  brought  the 
stone,  did  they  bring  the  cement  and  tin-  stone 
to  the  other  three  masons  who  were  working  with 
you?  A.  Yes,  sir. 

Q.  How  many  feet,  cubic  feet  of  rough  founda- 
tion stone  work  did  you  build  a  day  on  this  Phelan 
job?  A.  You  could  make  there  about  70  or  75 
feet ;  I  couldn't  do  any  more. 
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1006  Q.  The  stone  work  on  the  sides  of  the  garage 
that  von  have  spoken  about,  where  the  stones  had 
to  be  matched  in  color,  how  many  cubic  feet  of 
that  stone  work  did  yon  build  there  per  dayf  A. 
You  can't  make  more  than  forty  feet,  there.  The 
superintendent  is  there  all  day  long,  but  you  can't 
make  any  more. 

What  were  your  wages  on  this  Phelan  job 
per  day  ?  A.  $8.00  per  day. 

Q.  That  was  working  for  how  many  hours!  A. 
Eight  hours  a  day. 

Q.  What  year  was  that  that  you  were  wTorking 

1007  °n  ^*',e^ai1  J0**'  ^  Three  years  ago;  past 
three  years  ago. 

Q.  1919 f  A.  Three  years  ago  in  the  month  of 
September;  I  don't  remember. 

Q.  The  next  year,  that  was  1920,  what  was  the 
union  rate  of  wages  for  stone  masons  ?  A.  I  don't 
remember;  the  year  after  we  received  $9.00  per 
day.  We  did  receive  $9.00  per  day  and  I  think  we 
received  $10.00  per  day. 

Q.  Isn't  it  a  fact  that  the  union  rate  of  wages 
in  1920  was  $9.00  a  day  and  the  masons  per  day 
received  $10.00? 

Mr.  Bradbury:   That  is  obiected  to. 
u  Objection  overruled.  Exception. 

A.  I  don't  remember. 

Q.  Did  you  receive  $10  a  day  for  working?  A. 
Three  years  ago  $8,  now  $10. 

How  long  $10?    A.  Last  year,  I  believe. 

Cross  era  in  inaf  ion  by  Mr.  Bradbury. 

Q.  You  are  a  member  of  Local  74,  one  of  the  de- 
fendants in  this  action,  are  you  not?  A.  Yes, 
sir. 
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Q.  TTow  long  have  you  been  a  member  of  Local  1009 
No.  74!   A.  Seventeen  years. 

Q.  And  you  know  Mr.  Louis  Mazzola,  one  of 
the  defendants  in  this  action,  who  now  sits  here 
at  the  counsel  table?  A.  Yes,  sir,  I  know  him. 

Q.  How  long  have  yon  known  him  ?  A.  17  years 
ago. 

Q.  At  the  time  you  masons  were  called  off  the 
Phelan  job,  you  saw  Mr.  Mazzola  there,  didn't 
you  ? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  in  any  way 
connected  with  the  issues  before  the  Referee.  1010 

Objection  overruled.  Exception. 

A.  1  don't  remember,  but  I  saw  Mr.  Mazzola 
pass  by  the  work.  He  did  not  come  on  the  job, 
but  he  passed  by  and  says  to  me,  "Luigi,  how 
many  masons  are  here  today?"  I  says,  "Four." 
He  said,  "Saturday  come  down  to  the  union,  be- 
cause 1  want  to  talk  to  you." 

Q.  During-  the  two  weeks  that  you  were  on  the 
Plielan  job,  did  Mr.  Mazzola  as  far  as  you  know 
at  any  time,  actually  come  upon  the  property? 

Mr.  Menken:    Objected  to  as  incompetent, 
irrelevant  and  immaterial.  1011 
Objection  overruled.  Exception. 

A.  1  saw  him  on  the  street  when  I  was  going 
out  to  get  a  glass  of  beer,  and  he  says,  "Luigi, 
come  here;  I  want  to  talk  to  you." 

Q.  You  say  you  were  going  off  the  job  to  get 
u  glass  of  beor?   A.  Yes,  sir;  it  was  12  o'clock. 

Q.  Where  was  the  saloon?  A.  On  the  corner 
there  right  hand  side  there  was  a  saloon  there 
three  years  ago. 


Luigi  Olivucci — For  Defendants — Cross 

1012  Q.  What  street,  on  University  Avenue?  A. 
Tlie  Baloon  was  on  the  corner,  on  the  right  hand 
side;  the  job  was  in  University  Avenue. 

Q.  Where  was  the  saloon,  was  it  in  University 
Avenue?  A.  Yes,  it  was  a  saloon  there  on  Uni- 
versity Avenue,  on  the  right  hand  side. 

Q.  Was  it  on  the  same  side  of  the  street  as  the 
Photon  job?  A.  On  the  corner  of  Aqueduct 
Avenue  and  University  Avenue,  one  block  further 
down  it  was  the  saloon. 

Q.  And  you  say  the  saloon  was  on  University 
Avenue?    A.  Where  the  job  finishes  it  is  the 

1013  car  trac'k  tner°5  I  W(Mlt  "bout  two  blocks  further 
down;  that  is  where  the  saloon  is. 

(t).  Now,  did  yon  work  on  more  than  one  house 
on  the  University  Avenue  side  of  the  Phelan  job? 
A.  I  worked  these  two  weeks,  that  is  all.  I  did 
work  further  down  in  Jerome  Avenue. 

Q.  Did  you  do  work  on  the  Phelan  job  on 
Jerome  Avenue?  A.  Another  job,  not  the  Phelan 
job. 

Q.  Did  you  work  only  on  one  house  on  the 
Phelan  job?   A.  Another  job,  not  the  Phelan  job. 

Q.  Did  you  work  only  on  one  house  on  the 
Phelan  job?   A.  T  worked  at  the  first  house  until 

1014  we  got  through  there,  and  then  on  the  second 
house  and  then  on  the  third  house.  T  worked  on 
three  or  four  lots  which  was  away  from  the  second 
job;  we  work  there  until  they  make  the  excava- 
tion to  the  level  of  the  ground,  then  we  stopped. 

Q.  Were  you  working  on  thd  third  house  when 
you  left  the  job?  A.  We  began  this  job  here  on 
two  or  three  lots  from  the  second  job;  the  other 
lot  was  not  ready,  the  excavation,  because  you  see 
the  rock  there  was  not  taken  out. 

Q.  I  want  to  know  from  you  if  you  wTere  work- 
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iiig  on  llio  third  house  when  you  left  the  job? 
A.  Yes. 

<t>.  Did  you  ever  measure,  after  a  day's  work, 
the  amount  of  work  that  you  had  done  while  work- 
ing on  the  Phelan  job!  A.  No,  sir. 

Q.  Do  you  know  a  mail  by  the  name  of  Dan 
Brescia,  and  did  you  know  him  when  you  were 
working  on  the  Phelan  job?   A.  Antonio  Brescia. 

Q.  Do  you  know  the  uncle  of  Mr.  Brescia?  A. 
I  did  not  meet  him  before,  but  I  know  him  on  the 
job.  At  the  time  when  I  was  working  there  on  the 
job,  they  told  me  it  was  the  uncle  of  Antonio. 

Q.  So  this  uncle  of  Antonio  Brescia  worked  on 
the  job  the  same  time  you  were  there?  A.  Yes, 
he  was  working  there. 

Q.  Was  he  working  there  as  a  stone  mason  the 
same  as  you  were,  laying  stones?   A.  Yes,  sir. 

Q.  Do  you  consider  yourself  as  good  a  stone 
mason  as  he  is.'  A.  If  the  man  is  better  than 
me,  or  if  T  am  the  better  man,  depends  on  the 
chance  when  you  work  if  you  have  good  stone  or 
bad  stone. 

Q.  Did  you  consider  yourself  a  first  class  stone 
mason?  A.  I  do  not  consider  as  first  class;  I  do 
just  as  well  as  anybody  else.  T  may  lay  five  or  six 
feet  less  work  than  the  other  fellow. 

Q.  Do  you  consider  yourself  as  good  a  man  as 
there  was  on  the  Phelan  job  at  the  time  you  were 
working  there?  A.  Yes,  sir. 

Q.  AYho  told  you  to  come  down  here? 

Mr.  Menken:  Objected  to  on  the  ground 
that  the  defendant  has  a  right  to  be  here,  no 
matter  who  told  him;  he  is  a  defendant,  and  a 
necessary  |>art\'  to  this  proceeding. 

The  Referee:    Objection  overruled. 

Mr.  Menken:    Objection  withdrawn. 
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1018        A.  Ccfardoni. 

Q.  Is  he  an  officer  of  the  defendant  Local  No. 
74?  A.  He  is  corresponding  secretary  of  the 
local. 

Q.  Have  yon  talked  with  Mr.  Mazzola  about  this 
easel  A.  No,  sir. 

Q.  You  never  talked  with  him  about  it  at  all? 
A.  No,  sir. 

Q.  Didn't  you  talk  to  him  about  it  the  other  day 
on  your  way  home  from  this  office?  A.  No,  sir, 
I  didn't  speak  to  him.  I  knew  that  T  should  be 
here  today  because  you  told  me  to  be  here  the 
jQ^g     4th  of  May. 

Q.  What  is  rubble  stone  masonry?  A.  I  don't 
know;  I  don't  know  what  that  word  means. 

Q.  Did  you  work  on  more  than  one  garage  on 
the  Phelan  job?  A.  No,  sir,  only  the  side  of  the 
first  one. 

Q.  Only  on  one  side  of  one  garage?   A.  Yes. 

Q.  What  kind  of  stone  mason  work  was  that? 
A.  I  said  that  before;  what  is  the  matter  with 
you. 

Q.  Tell  me  again  ?  A.  If  you  want  to  know  bet- 
ter go  up  there,  you  can  see  it.  No  cheap  stone, 
no  different  color;  the  same  color  the  stone  was. 
1020  Q.  Was  the  stone  that  went  into  the  house  the 
same  as  the  stone  that  went  into  the  garage?  A. 
No,  inside  the  house  the  stone  was  stone  just  as 
they  were  corning;  the  wall  of  the  garage  was 
select  stone,  not  cheap  stone. 

Q.  Did  they  get  it  all  out  of  the  same  place  on 
that  part  of  the  Phelan  job?  A.  Out  of  the  same 
place,  yes. 

Q.  Was  this  garage  that  you  speak  of  con- 
nected with  the  very  first  house  on  the  University 
Avenue  side?  A.  No,  not  the  first  house;  right 
alongside  of  here  (indicating)  is  the  garage. 


Digitized  by  Google 


1022 


341 

Luigl  Olirucci — For  Defendants — Cross 

(t).  Where  was  the  parage,  in  front  or  back  of  1021 
the  house?   A.  In  back  of  the  house. 

Q.  You  have  told  me  that  you  worked  on  three 
houses.  Start  from  the  first  house  and  go  north; 
was  the  garage  that  you  refer  to  connected  with 
the  first  house,  second  house  or  third  house,  be- 
ginning at  the  southerly  end  of  the  Phelan  job  and 
walking  north  on  University  Avenue  I  A.  Be- 
longed to  the  lirst  house. 

(t).  And  how  many  days  did  you  work  on  that 
gai age?  A.  I  don't  remember.  We  finished  the 
cellar  there  and  then  we  went  to  the  next  house. 

Q.  1  understand  you  to  say  that  you  worked 
only  on  one  wall  of  this  garage;  is  that  right?  A. 
Yes. 

(J.  Which  wall  was  that;  the  north,  south,  east 
or  west?  A.  North. 

And  you  have  no  recollection  whether  you 
worked  on  that  wall  one  day  or  more?  A.  I  don't 
remember. 

Q.  When  you  finished  working  on  this  wall  of 
the  garage,  did  you  measure  the  work  you  had 
done?   A.  No,  sir. 

Q.  Do  you  consider  yourself  as  good  a  stone 
mason  as  the  witness  who  testified  before  you, 
whose  name  is  Tassinare?   A.  Yes,  sir.  1023 

O.  Are  you  absolutely  sure  that  at  any  time 
during  the  two  weeks  that  you  were  employed  on 
the  Phelan  job,  that  not  more  than  four  men  were 
employed  there  including  yourself.  By  that  I 
mean  four  stone  masons?  A.  I  know  that  dur- 
ing the  two  weeks  I  was  there  one  man  come  there 
named  Perugini  and  done  work  one  day  and  then 
he  went  away.  T  know  the  masons  that  was  there, 
I,  the  uncle  of  this  Brescia,  Tassinare  and  my- 
self. 
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1024  Q.  Dan  Breccia,  tho  uncle  of  Mr.  Brescia  who 
is  here  what  was  he  doing,  was  lie  one  of  the  four? 
A.  Yes. 

Q.  He  was  working  there  laying  stones,  the 
same  as  you  and  the  others?  A.  No,  he  did  the 
work  on  the  chimney  together  with  my  cousin. 

Q.  Then  there  were  only  two  men  doing  rough 
work?  A.  It  was  pretty  near  all  rough  work  with 
the  exception  of  that  chimney  and  the  wall  of  the 
garage. 

Q.  But  aside  from  the  chimney,  the  work  you 
saw  Dan  Brescia  do  was  tin-  -nine  as  your  work, 
rough  stone  masonry?  A.  Yes. 

1025 

Re-direct  examination  by  Mr.  Menken. 

Q.  You  testified  that  you  did  70  to  75  cubic 
feet  of  rough  foundation  stone  work  in  a  day. 
How  did  you  figure  that  up?  A.  I  know  that 
through  practice. 

Mr.  Bradbury:    I  move  to  strike  out  the 
answer. 

Motion  denied:  Exception. 
Mr.  Bradbury:  That  is  all. 
Mr.  Menken  :   That  is  all. 

1026 


Digitized  by  Google 


343 


Cain  Mo  Holla— For  Defendants— Direct 

Camilla  Rolla,  called  as  a  witness  in  behalf  of 
defendant,  being-  tirst  duly  .sworn,  testified  as  fol- 
lows through  the  interpreter: 

Direct  examination  by  Mr.  Menken. 

(t>.  Where  do  yon  live  t  A.  1240  Fulton  Avenue, 
Bronx. 

n.  What  is  your  business  ?  A.  Stone  mason. 
Q.  Are  you  a  member  of  Local  74.'    A.  Yes. 
Q.  How  long  have  you  been  a  stone  mason?  A. 
43  years. 

(j.  Do  yon  know  this  Phelau  job  in  the  Bronx? 
A.  Yes. 

Q.  Who  employed  yon  on  that  job?  A.  The 
foreman,  Mr.  Cafarelli. 

lt>.  When  did  you  work  on  this  Phelau  job?  A. 
From  thirteen  to  fourteen  months. 

(^.  When  did  yon  start  work  there?   A.  1920. 

Q.  Do  you  mean  1920  or  1919?   A.  1920. 

Q.  What  houses  did  you  work  on  1  A.  All  the 
houses. 

What  was  the  wrork  that  you  did  there  on 
the  houses?  A.  I  did  some  rough  work  and  some 
clean  work,  and  nil  the  pointing  it  was  done  by  me. 

What  was  the  rough  work  that  you  did  there? 
A.  The  cellar. 

Q.  Did  you  have  any  rough  foundation  work? 
A.  Very  little  or  nothing. 

Q.  What  was  the  work  you  did  there  besides 
this  little  foundation  work!  A.  I  did  all  the  side 
of  the  chimney  work  and  all  pointing  up. 

Q.  What  else  did  you  point  up?  A.  The  big 
stones  and  then  the  little  pieces  down  there,  four 
inches  square. 

Q.  Will  you  kindly  describe  on  this  piece  of 
paper  what  you  mean?    A.  This  big  stone,  and 
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1030  this  smaller  stone   (indicating  with  pencil  on 
paper). 

Q.  And  you  pointed  around  all  these  stones? 
A.  Pointed  up  to  the  very  level,  one  inch  in 
width. 

Q.  One  inch  in  width?  A.  Yes. 

Q.  Where  did  you  do  that  pointing  up?  A.  All 
the  front,  all  the  front  of  the  houses. 

Q.  flow  about  the  sides  of  the  houses?  A.  Yes, 
sir. 

Q.  How  about  the  garage,  did  you  do  any  work 
there?  A.  Everything. 

1031  ^'  ^mv  manv  11,0,1  wcre  pointing  up  with  you? 
A.  Two,  me  and  another  one. 

Q.  Did  you  have  any  one  bring  you  the  material 
for  pointing  up?  A.  Yes,  sir. 

Q.  What  was  that  material  that  was  brought 
to  you  ?  A.  Cement  and  stone  is  all  that  was  nec- 
essary. 

Q.  In  pointing  up,  what  material  did  you  use 
on  this  job?  A.  W  hite  cement;  one  house  white, 
one  house  red,  all  different. 

By  Mr.  Bradbury. 

Q.  Do  you  color  the  cement  red  ?  A.  Yes,  sir. 

1032  By  Mr.  Menken. 

Q.  Was  there  a  mason  helper  to  bring  you  the 
cement?  A.  Sure,  yes. 

(J.  And  when  you  worked  on  pointing  up,  where 
did  the  other  man  Who  was  with  you,  work  point- 
ing up  ?  A.  lie  was  working  with  me,  right  along- 
side of  me. 

Q.  And  the  mason  helper  that  was  bringing 
cement  to  you  also  brought  it  to  this  other  man 
who  was  pointing  up  alongside  of  you;  is  that 
right?   A.  Naturally,  yes. 
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Q.  Now,  what  wages  were  you  receiving  at  1033 
the  time  you  were  pointing  up  these  walls!  A. 
$9. 

Q.  Anil  how  many  square  feet  of  surface  could 
you  point  up,  or  did  you  point  up  in  a  day? 

.Mr.  Bradbury:   Objected  to  as  immaterial, 
irrelevant  and  incompetent. 
Objection  overruled.  Exception: 

A.  40  or  50  feet,  50  square  feet. 
Surface  square  feet?   A.  Yes. 

Q.  What  tools  did  you  use  in  connection  with 
this  work.'  A.  A  piece  of  iron  so  l>i«^  (indicating) 
with  a  handle  on  that  you  pass  over  and  make 
the  work  level.  I  wanted  to  bring  that  piece  of 
iron  down  here  to  show  you  but  I  forgot  it. 

Q.  Did  you  use  a  trowel  in  doing  this  work 
also,  besides  this  tool?  A.  I  used  three  trowels 
in  doing  that  work;  a  small  one  and  one  a  little 
larger. 

Q.  How  many  months  do  you  say  you  worked 
on  this  Phelan  job  doing  that  pointing  up?  A. 
Fourteen  months. 

Q.  Are  you  working  there  now?   A.  No,  sir. 

Q.  When  was  the  last  work  you  did  there?  A. 
I  worked  there  fourteen  months;  calculate  that  1035 
yourself  and  you  will  find  it  out. 

Q.  How  long  ago  is  it  that  you  finished  there? 
A.  About  11  months  I  think. 

Q.  You  testified  that  you  built  some  of  the  rough 
foundation  walls  on  this  Phelan  job,  is  that  cor- 
rect? 

Mr.  Bradbury:  Objected  to;  he  has  al- 
ready testified  to  that,  your  Honor,  that  he 
did  little  or  nothing. 

Objection  overruled.  Exception. 
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1036        A.  There  is  no  foundation  there,  it  is  all  cellar. 

Q.  What  do  you  mean,  there  is  no  foundation? 

Mr.  Bradbury :   Objected  to. 
Objection  overruled.  Exception. 

A.  On  the  level  of  the  rock;  no  foundation  in 
the  cellar. 

Q.  What  walls  did  you  point  up  there?  A.  All 
the  front  of  the  house;  all  the  garages  and  every- 
thing; all  the  steps. 

Q.  What  was  the  level  of  the  cellar  in  these 
houses?  A.  The  cellar  is  up  to  the  level  of  the 
street;  the  street  is  right  here  (indicating). 

Mr.  Bradbury:   I  move  to  strike  that  out. 
Motion  denied.  Exception. 

Q.  Did  you  do  any  pointing  on  the  inside  of  the 
cellar  stone  walls?   A.  Yes. 

(,).  How  was  that  pointing  up  done?  A.  Inside 
we  just  make  one  line,  and  then  we  divide  into 
squares. 

Q.  How  many  square  feet  of  that  kind  of  point- 
ing up  did  you  do  in  a  day A.  Inside  you  could 
make  200  to  300  feet. 

Q.  How  many  feet  high  wore  the  cellar  walls 
1038  inside  that  were  pointed  up?  A.  7  ft.,  7  ft.  6  in- 
ches, f>  ft.  6  inehes. 

Q.  How  many  feet  high  were  the  walls  outside 
that  you  pointed  up?  A.  Some  may  be  a  foot 
more  or  a  foot  less;  the  steps  come  up  this  way 
(indicating). 

Cross  examination  by  Mr.  Bradbury. 

Q.  Are  you  a  member  of  Local  74?  A.  Yes, 
sir. 

Q.  How  long  have  you  been  a  member?  A.  18 
years. 
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Q.  Do  you  know  Mr.  Mazzola,  one  of  the  defend- 
ants in  this  action,  who  sits  here  at  this  table  now? 
A.  Sure. 

Q.  Who  told  you  to  come  down  here?  A.  My 
conscience. 

Q.  Nobody  else  ?   A.  Nobody  else. 

Q.  Nobody  ever  mentioned  to  you  they  were 
coming  here!  A.  Nobody  else. 

Q.  Has  anybody  asked  you  or  told  you  to  come 
here  outside  of  your  conscience?  A.  1  know  that 
this  case  was  coming  up  

Q.  Did  anybody  tell  you  to  come  down  here, 
yes  or  no?  A.  When  1  heard  that  this  case  was  in 
court,  I  says  1  want  to  come  there  of  my  own  free 
will,  if  I  only  know  when  the  case  comes  up;  that 
is  all. 

Q.  Who  did  you  tell  that  to?  A.  I  told  Mr. 
Mazzola  when  the  case  conies  up  1  want  to  come 
down  there  of  my  own  free  will  and  testify  what 
I  could. 

Q.  When  did  you  tell  this  to  Mr.  Mazzola?  A. 
Quite  a  long  time  ago,  a  year  ago. 

Q.  Was  it  Mr.  Mazzola  that  told  you  when  to 
come  down?  A.  No,  I  heard  the  date  of  this  case 
from  the  other  mason  over  there  (indicating  the 
previous  witness),  and  I  come  down  here. 

Q.  Did  anybody  connected  with  the  defendant 
Local  74  ever  tell  you  to  come  down  here?  A.  I 
never  go  to  the  union;  I  don't  need  the  union;  I 
am  a  good  mechanic,  that  is  all. 

Mr.  Bradbury:    1  move  to  strike  out  the 
answer  as  not  responsive. 
Motion  granted. 

Q.  (Repeated.)  A.  No,  sir.  That  man  over 
there  (indicating  previous  witness  on  the  stand). 
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1042  Q.  When  did  he  tell  you  to  come  down  here  ?  A. 
Yesterday  he  told  me  to  come  here  today,  and  I 
know  I  was  to  come  from  the  last  time. 

Q.  Then  this  witness  who  sits  over  there  is  the 
only  man  you  ever  talked  with  about  this  case 
since  the  time  you  spoke  to  Mr.  Mazzola?  A.  He 
is  a  different  Italian  than  1  am;  I  never  talk' to 
those  people. 

Q.  I  understand  from  that  that  you  haven't 
talked  about  this  case  to  anybody;  is  that  right? 
A.  To  nobody. 

Q.  And  the  time  you  talked  to  Mr.  Mazzola,  you 

1043  c^       ,a'k  ovor  the-  ease  with  him?  A.  No. 

Q.  And  you  only  stated  to  Mr.  Mazzola  that 
when  this  case  came  up  you  wanted  to  come  down 
and  testify;  is  that  it?   A.  Yes. 

Q.  And  you  say  that  was  a  year  or  more  ago? 
A.  Not  Mazzola  at  all;  1  heard  this  talking  about 
the  masons  and  I  says  that  I  want  to  come  there 
because  I  know  about  this  work. 

Q.  The  time  you  spoke  to  Mr.  Mazzola  about 
coining  down  hero  to  testify,  was  that  a  year  or 
more  ago.'  A.  It  was  at  the  time  when  the  case 
was  called  up  to  161st  Street  court.  I  hear  from 
some  other  stone  masons,  and  I  said  that  I  want 

1044  to  come  there  when  the  case  comes  up. 

Q.  When  it  was  at  the  161st  Street  court?  A. 
Yes,  when  that  last  witness  went  up  there  also. 

Q.  Where  were  you  employed  at  that  time? 
A.  1  was  up  there  on  that  work  of  Mr.  Phelan. 

Q.  You  were  then  working  on  the  Phelan  job? 
A.  Yes. 

Q.  And  the  time  this  case  was  at  the  161st 
Street  court  was  in  February  1920,  was  it  not?  A. 
This  I  don't  remember. 

Q.  That  is  true,  is  it,  that  the  time  that  you 
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spoke  to  Mazzola  was  the  time  when  the  case  was  1045 
at  the  161  Street  court?   A.  Yes,  yes. 

Q.  Have  you  ever  talked  with  him  about  this 
case  since?  A.  No,  I  thought  the  case  was  all 
over;  1  thought  the  case  was  dead. 

Q.  So  this  gentleman  who  sits  over  there,  the 
witness  who  immediately  preceded  you,  came  to 
you  a  few  weeks  ago  and  told  you  to  come  down 
here;  is  that  it?  A.  No,  sir;  I  heard  that  the 
case  was  coming  up,  and  I  says  I  want  to  go. 

Q.  Who  was  it  that  told  you  about  this  place, 
how  to  get  here,  where  this  place  was?  A.  I 
went  after  him,  that  is  all. 

Q.  You  heard  that  the  case  was  to  be  tried 
some  place  so  you  sent  some  of  these  people  to 
find  out  where;  is  that  it?  A.  I  come  down  with 
this  preceding  witness  here;  I  come  down  with 
him.  He  told  me  that  the  case  was  down  here 
somewhere  in  Broadway  near  the  Post  Office.  I 
come  down  with  him. 

Q.  From  whom  did  you  hear  that  the  case  was 
going  on  down  here  or  some  place  downtown  ?  A. 
From  that  witness  there. 

Q.  From  whom  did  you  hear  about  the  case 
going  on  down  here? 

Mr.   Menken:     Objected   to   as  already 
answered. 

Objection  overruled.  Exception. 

A.  From  that  stone  mason  there  (indicating 
previous  witness). 

Q.  That  was  the  first  time  you  had  heard  any- 
thing about  the  case  since  the  time  it  was  at  the 
161st  Street  court?  A.  I  heard  from  this  stone 
mason  here. 

Q.  What  is  the  name  of  this  witness  that  you 
are  referring  to?   A.  Luigi  Olivucci. 


1047 


uigmzeo 


by  Google 


350 

Camillo  Holla — For  Defendants — Gross 

Q.  Where  does  lie  live  ?   A.  105th  Street. 

Q.  Where  do  you  live?  A.  Last  month  I  did 
live  on  312  East  106th  Street,  and  now  I  live  in 
Fulton  Avenue. 

Q.  Where  did  you  meet  this  witness  when  he 
told  you  about  coming:  down  here?  A.  In  a 
restaurant  in  106th  Street. 

Q.  When  was  that?  A.  A  day  or  two  before 
we  came  here  the  last  time.  ■ 

Q.  Where  are  you  working  now?  A.  181st 
Street  and  Grand  Concourse. 

Q.  You  say  you  moved  from  106th  Street  a 
month  ago?   A.  About  forty  days. 

Q.  Did  you  meet  this  witness  in  the  restaurant 
in  106th  Street  after  you  had  moved  up  to  the 
Bronx?   A.  Yes. 

Q.  Was  it  at  night?  A.  In  the  evening  we 
meet  there,  we  have  a  club  there,  we  meet  there. 

Q.  What  club  is  that  ?  A.  (Hands  card  to  coun- 
sel.) 

Mr.  Bradbury:    The  card  reads,  Northern 
Italy  Republican  Club. 

Q.  You  are  a  member  of  that?  A.  Yes. 

Q.  And  this  previous  witness  is  also  a  member 
of  it?   A.  Yes. 

Q.  And  it  was  there  that  you  met  him  when  he 
told  you  about  coming  down  here?  A.  Yes.  It 
is  a  restaurant  there.  We  met  there  when  I  used 
to  live  down  there,  use  used  to  meet  on  Friday 
night.   But  now,  now  and  then. 

Q.  Did  you  every  night  after  working,  putting 
in  your  eight  hours,  measure  up  the  work  that  you 
had  done?   A.  Sure,  certainly,  many  times. 

Q.  What  did  you  measure  it  with?  A.  I  have 
got  a  rule. 
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Q.  Would  you  measure  the  whole  day's  work?  1051 
A.   Sometimes  yes;  sometimes  I  measure  and 
sometimes  not.  Just  as  T  feel  like. 

Q.  Can  you  give  me  the  number  of  any  house 
that  you  have  measured?  A.  1  did  not  measure 
the  house;  I  measured  the  work. 

Q.  Can  you  give  me  the  number  of  the  house 
where  you  measured  any  work?  A.  1  haven't  got 
Hie  number  of  the  house. 

Q.  Did  the  other  man  that  was  working  with 
you,  did  lie  also  measure  up  the  work  when  he  got 
through,  at  the  end  of  the  day?  A.  No,  the  one 
that  works  with  me  is  less  experienced  than  I  am.  \052 

Q.  He  never  measured  up  his  work?  A.  I  don't 
know. 

Q.  Did  you  work  with  him  all  the  time?  A. 
Yes. 

Q.  During  all  these  months  this  same  one  man 
worked  with  you?  A.  Yes. 

Q.  Did  you  ever  see  him  measure  up  the  work 
at  the  end  of  the  day?  A.  Sometimes  we  did  that 
for  pleasure,  to  measure  the  work,  to  see  who  did 
most. 

Q.  What  is  the  name  of  the  man?  A.  Vincenzo 
( !a  farelli. 

Q.  Is  he  a  brother  of  Dominick?  A.  The  father  1053 
of  Doininiek. 

Q.  And  you  would  measure  up  the  work  at  the 
end  of  the  day  to  see  which  one  did  the  most?  A. 
No,  he  works  with  me;  T  do  the  job  and  the  other 
fellow  clean  up,  scratch  it  off ;  I  make  the  line  and 
the  other  one  scrape  it  off. 

Q.  You  did  all  the  work,  and  the  other  fellow 
came  along  and  cleaned  up? 

(At  5  P.  M.,  adjourned  to  meet  on  May  18th, 
1922,  at  2:30  o'clock  P.  M.) 
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1054  New  York,  May  18,  1922. 

2:30  P.  M. 

Present : 

The  Referee. 
Me.  Menken. 
Mr.  Bradbury. 

Owing  to  Mr.  Mazzola  being  still  in  the  hos- 
pital, no  hearing  was  had,  and  an  adjournment 
was  taken  to  July  6,  1922,  at  2 :30  P.  M. 


2  Rector  Street,  New  York  City, 
1055  July  6,  1922,  2  :J0  P.  M. 

Present : 

A.  Walker  Otis,  Referee. 
Mr.  Menken. 
Mr.  Bradbury. 


Camillo  Rolla,  resumed  the  stand  and  testified 
further  as  follows,  through  the  Italian  Inter- 
preter, Diodata  Villamena : 

Cross  examination  by  Mr.  Bradbury  (Continued). 

Q.  Has  it  been  explained  to  you  that  the  de- 
fendant here,  Local  74,  can  call  upon  you,  as  a 
member,  to  contribute  toward  the  payment  of  any 
judgment  that  may  be  obtained  here  in  this  action 
by  the  plaintiff  ? 

Mr.  Menken:   I  object  to  that  question. 
The  Referee:    It  is  on  cross  examination, 
and  I  will  overrule  the  objection. 
Mr.  Menken:  Exception. 

A.  T  am  not  crazy. 

Q.  Do  you  understand  the  questions?  A.  Yes, 
I  understand  what  you  say. 
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Q.  Then  will  you  please  answer  the  question  1057 
yes  or  no?  A.  I  said  no;  that  is  enough. 

Q.  Has  Mr.  Mazzola,  or  any  of  the  officers  of 
the  defendant,  Loeal  74,  stated  to  you  that  you 
could  be  called  upon  in  the  event  the  Union  did 
not  have  sufficient  money,  to  contribute  toward 
the  payment  of  any  judgment  that  might  be  ob- 
tained here  by  the  plaintiff?    A.  No. 

Q.  Is  it  your  understanding  that  you  could  be 
called  upon  by  the  defendant,  Local  74,  to  con- 
tribute toward  the  payment  of  any  judgment  that 
might  be  obtained  here  in  the  event  that  the  Union 
itself  did  not  have  sufficient  funds? 

Mr.  Menken:    I  object  to  that  question. 

The  Referee:   On  what  grounds.' 

Mr.  Menken :  We  arc  not  interested  in  his 
mental  operations. 

The  Referee:   Objection  overruled. 

Mr.  Menken:  Exception.  I  object  to  it 
also  as  entirely  irrelevant  and  immaterial, 
and  as  not  a  proper  subject  matter  of  cross 
examination. 

The  Witness :   No,  sir. 

Q.  Are  you  working  now?    A.  Yes,  sir. 

Q.  You  are  still  a  member  of  the  Union,  Local  1059 
74?   A.  Of  course. 

Q.  Did  you  leave  your  work  to-day  to  come 
down  here?  A.  Yes,  I  left  my  work  to  come  down 
here. 

Q.  Have  you  been  promised  anything  for  com- 
ing down  here?   A.  Nothing. 

Where  are  you  working  now?    A.  180th 
Street. 

Q.  You  are  working  at  180th  Street?  A.  Yes. 
Q.  And  at  what  other  street  or  avenue?  A. 
lG7th  Street  near  Grand  Concourse. 
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1060        Q.  What  are  you  doing  there?  A.  Stonemason. 

Q.  Were  you  called  as  a  witness  by  the  plaintiff 
here  when  this  action  was  tried  in  the  Bronx 
County  Court  House  before  Mr.  Justice  Tierney? 
A.  No,  sir. 

Mr.  Bradbury:  That  is  all  for  this  witness. 
Mr.  Menken :    No  questions. 


Antonio  Cioffi,  called  as  a  witness  and  being 
duly  sworn,  testified  as  follows  through  the  Italian 
Interpreter,  Diodato  Villamena: 

*****      Direct  examinatio-n  by  Mr.  Menken. 

Q.  What  is  your  name?  A.  Antonio  Cioffi. 
Q.  What  is  your  business,  Mr.  Cioffi  ?  A.  Stone 
mason. 

Mr.  Bradbury:    Mr.  Referee,  this  gentle- 
man can  speak  English. 

The  Referee :  Do  you  speak  English  ? 
The  Witness:  No. 

Mr.  Bradbury  :  I  ask  that  we  try  it  and  see. 
I  think  he  can  speak  English  good  enough. 
The  Referee:    But  he  said  he  cannot. 

1062  Q.  How  long  have  you  been  a  stone  mason? 
A.  Twenty-two  years. 

Q.  Are  you  a  member  of  any  Local?  A.  Yes, 
the  Stone  Masons'  Union. 

Q.  What  is  the  Local  number?  A.  74. 

Q.  How  long  have  you  been  a  member  of  Local 
74?   A.  Fifteen  or  sixteen  years. 

Q.  Did  you  ever  work  for  Mr.  Caffarelli?  A. 
Yes,  sir. 

Q.  Where  did  you  work  for  Mr.  Caffarelli?  A. 
Burnside  Avenue,  near  177th  Street. 
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Q.  Did  you  ever  work  on  a  job  on  University  1063 
Avenue  and  Harrison  Avenue?    A.  Yes. 

Q.  Do  you  know  a  Mr.  Phelanf    A.  Yes,  sir. 

Q.  Is  that  the  Pholan  job  that  Mr.  Caffarelli 
had?   A.  Yes. 

Q.  And  what  work  did  you  do  on  this  Phelan 
job?    A.  Stone  mason. 

(t).  How  long  ago  is  it  that  you  first  went  to 
work  there?   A.  More  than  three  years  ago. 

Q.  Were  you  working  there  at  the  time  Mr. 
Brescia  was  working  there?   A.  No,  sir. 

Q.  Do  you  know  that  Mr.  Brescia  was  working 
on  that  job  before  you  went  to  work  there?  A. 
Yes,  ho  worked  there  before  me,  and  then  I  went 
after  him. 

Q.  Since  the  time  you  first  began  to  work  on 
thai  job  how  long  have  you  been  working  there;' 
A.  We  had  two  jobs  there,  one  on  one  side  of  the 
street,  and  one  on  the  other  side  of  the  street. 
J  don't  know  which  one  you  mean. 

Q.  On  University  Avenue,  on  the  University 
Avenue  side.  A.  About  a  year. 

Q.  And  on  the  Harrison  Avenue  side?  A. 
About  two  years. 

Q.  Are  you  still  working  up  there  on  the  job? 
A.  I   left  the  work  two  weeks  ago.  1065 

Q.  And  during  all  that  time  that  you  were  work- 
ing there,  were  you  doing  stone  mason's  work? 
A.  Yes. 

(}.  What  part  of  the  stone  mason  work  did  you 
do?  A.  Well,  I  did  work,  what  you  call  rough 
work,  and  the  clean  work. 

Q.  What  do  you  mean  by  rough  work  and  clean 
work?  A.  By  the  clean  work  I  mean  to  say,  it  is 
what  you  square,  when  you  square  the  stones 
with  your  hammer,  and  that  is  the  clean  work. 
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1066  Q.  And  the  other  work  is  what .'  A.  That  means 
that  you  do  not  fix  the  stones  so  well  as  you  do 
with  the  other  work. 

Q.  Did  you  build  any  18  inch  walls?    A.  Yes. 

Q.  What  kind  of  work  was  it  that  you  did  in 
building  these  18  inch  walls?  A.  The  18  inch 
walls  were  made  partly  of  rough  work  and  partly 
of  clean  work. 

Q.  What  part  of  the  18  inch  walls  was  built  of 

rough  work,  and  what  part  was  built  of  clean 

work,  as  you  call  it  ?  A.  The  side  facing  the  street, 

the  wall  was  made  of  clean  work.   The  other  side, 

1AC„  of  course,  was  a  little  rough  because  you  could 
lUo/  , 

not  see  it. 

Q.  Did  you  have  any  stone  mason  helpers 
there?   A.  Sure. 

Q.  And  besides  yourself  how  many  stone  ma- 
sons were  working  on  the  work  on  the  University 
Avenue  side? 

Mr.  Bradbury:  Now,  your  Honor,  I  object 
to  this  on  the  ground  that  it  is  absolutely  im- 
material how  many  stone  masons  were  work- 
ing there.  No  time  is  specified,  whether  it 
was  a  day  or  two  days  or  a  week  or  a  month 
or  six  months. 

The  Referee:    Objection  overruled. 

Mr.  Bradbury:  Exception. 

The  Witness:  Three  or  four;  maybe  five 
stone  masons. 

Q.  Who  was  the  foreman  on  the  job?  A.  I  was 
the  foreman. 

Q.  In  addition  to  building  walls,  what  other 
work  did  you  do,  besides  building  walls,  as  fore- 
man? A.  That  is  the  work  we  were  doing  there, 
stone  mason.   Clean  work  and  rough  work. 

(,).  Who  directed  the  other  men? 
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Mr.  Bradbury:    I  object  to  that.    There  1069 
isn't  any  testimony  here  that  there  were  any 
other  men  working  there. 

The  Referee:    Objection  overruled. 

The  Witness :   I  did  that  work. 

* 

Q.  In  addition  to  directing  the  work  of  the 
other  men,  you  did  work  yourself,  did  you  not? 
A.  Sometimes,  yes,  I  usually  did  work  myself; 
sometimes  not. 

Q.  Do  you  remember  the  names  of  the  men 
who  were  employed  there  doing  the  work  on  the 
University  Avenue  job  when  you  first  went  there? 
A.  I  could  not  remember,  because  one  lived  in  one  1070 
part  of  the  city,  and  another  lived  in  another  part 
of  the  city,  and  I  could  not  remember  the  names. 

Q.  Do  you  remember  this  man  who  is  now  in  the 
room,  Mr.  Rolla,  doing  any  work  there  on  the  job? 
A.  Yes,  he  did  some  work  up  there. 

Q.  Where  did  he  work,  do  you  know?  A.  He 
did  work  on  the  first  job,  the  job  that  Mr.  Brescia 
stopped. 

Q.  Did  he  do  any  work  there  afterwards,  when 
you  were  working  there  as  foreman?  A.  Yes. 

Q.  When  there  were  four  masons  there,  how 
many  stone  mason  helpers  did  you  have? 

Mr.  Bradbury:  I  object  to  this,  your 
Honor,  on  the  ground  that  it  is  perfectly  im- 
material, how  many  they  had,  and  is  not  in 
any  way  binding  upon  us,  and  for  that  reason 
it  is  irrelevant  and  immaterial. 

The  Referee:   The  objection  overruled. 

Mr.  Bradbury:  Exception. 

A.  Three. 

Q.  What  did  these  men  do? 
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1072  Mr.  Rradbury:  1  make  the  same  objection, 
your  Honor. 

Tlio  Referee:   Same  ruling. 
Mr.  Bradbury:  Exception. 
The  Witness:    Making  cement,  carrying 
stone. 

Q.  What  other  size  walls  did  you  huild  up  there 
besides  18  inch  walls?  A.  We  made  the  wall  that 
goes  right  alongside  of  the  side  wall,  but  most  of 
the  work  that  we  did  there,  it  was  18  inch  wall. 

Mr.  Bradbury:  I  move  to  strike  that  out, 
your  Honor. 

1073  The  Referee:    Motion  denied. 
Mr.  Bradbury:  Exception. 

Q.  What  wall  was  that  that  went  along  the  side 
wain  A.  The  wall  that  sustained  the  dirt  from 
coming  down  from  the  side  of  the  work. 

Q.  What  kind  of  a  wall  was  that?  A.  A  wall 
made  by  stone.  That  was  worked  to  make  it 
square. 

Q.  How  many  cubic  feet  of  stone  work  in  an 
18  inch  wall  could  you  do  a  day? 

Mr.  Bradbury:    I  object  to  that,  vout 

1074  Honor,  on  the  ground  that  it  is  irrelevant 
and  immaterial,  how  many  feet  or  rather, 
how  many  cubic  feet  of  stone  wall  this  wit- 
ness can  do  in  a  day. 

The  Referee :  It  seems  to  me  it  is  very  im- 
portant in  this  case,  to  find  out  how  many 
cubic  feet  of  18  inch  wall  can  be  laid  in  a  day 
by  a  man  doing  an  honest  day's  work,  and 
it  seems  to  me  that  all  this  testimony  has 
some  bearing  on  it,  sometimes  to  a  very  slight, 
degree,  and  to  others  to  a  greater  degree. 
The  fact  that  this  man  was  on  the  same  basis 
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as  the  other  stone  mason,  as  I  understand  it,  1075 
is  a  circumstance  which  throws  a  little  light 
upon  it;  not  much,  perhaps,  but  some,  and 
therefor,  1  shall  admit  testimony  that  has 
anything  to  do  with  what  these  men  were 
really  performing  on  that  job,  whether  this 
man  or  some  other  man.  I  noticed  that  Mr. 
Menken  did  not  ask  what  a  man  could  do  in 
a  day,  but  what  he  himself  could  do,  and  1 
think  that  is  practical  evidence,  lie  may 
have  slighted  the  work,  but  at  the  same  time, 
it  is  some  evidence. 

Mr.  Bradbury:  Your  Honor  will  recall  the 
question  contains  the  word  "can." 

The  Referee:  Oh,  no,  he  said,  "  How  many 
could  you  do?" 

Mr.  Bradbury:  1  will  ask  the  stenographer 
to  read  the  question. 

The  Referee:  Certainly. 

(Question  read  by  the  stenographer.) 

Mr.  Bradbury :  I  do  not  make  the  objec- 
tion to  whether  he  did  it  on  that  job,  or  some 
other  job.  If  Mr.  Menken  considers  the  ques- 
tion competent,  1  will  withdraw  the  objection. 

The  Referee :   I  do  not  understand  it  asked  1077 
him  for  an  opinion  at  all.   It  is  asking  him 
what  he  actually  did. 

Mr.  Menken:    Question  withdrawn. 

Q.  How  many  cubic  feet  of  stone  work  did  you 
do  there  a  day  or  an  18  inch  wallf 

Mr.  Bradbury:  I  object  to  that,  your 
Honor,  unless  the  duration  of  the  day  is  fixed 
and  the  dav  is  fixed. 

w 

•  The  Keferee:  Can  we  not  all  understand 
that  a  day  is  eight  hours!    I  will  assume, 
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1078  until  the  contrary  is  shown,  that  he  means  a 
laboring  day  of  eight  hours. 

Mr.  Bradbury:  Besides  that,  the  question 
docs  not  indicate  what  help  he  had  in  the  way 
of  helpers. 

Mr.  Menken:  He  has  already  testified  to 
that. 

The  Referee :   I  will  allow  it. 
Mr.  Bradbur}7:  Exception. 

Q.  T  want  you  to  explain,  the  meaning  of  rough 
work  and  clean  work.  You  can  give  us  both.  Tell 
us  first  about  the  rough  work,  and  then  tell  us 

1079  about  the  clean  work.    A.  About  35  or  40  cubic 
feet. 

Q.  Of  what  ?  A.  Of  the  clean  work. 

Q.  And  how  many  cubic  feet  of  the  rough  work  ? 
A.  75  or  80  feet. 

Q.  And  when  you  were  building  that  quantity 
of  stone  work,  how  many  mason  helpers  did  you 
have?    A.  Sometimes  one  or  two. 

Q.  Would  (he  number  of  mason  helpers  depend 
upon  the  number  of  stone  masons  who  were  work- 
ing? A.  We  were  five  masons,  and  we  had  four 
helpers. 

1080  ^*  Wnen  you  sa*v  you  coul(i  buil(1  tnat  numDer 
of  cubic  feet  of  clean  work,  and  the  number  of 

feet,  that  you  say  you  could  build  of  the  rough 

work,  did  that  or  did  it  not  include  the  pointing 

up  of  that  work?   A.  No,  sir. 

Mr.  Menken :   You  may  inquire. 

Cross  examination  by  Mr.  Bradbury. 

Q.  Who  asked  you  to  come  down  here  to  testi- 
fy? A.  Nobody. 

Q.  How  did  you  happen  to  come  here  to-day? 
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A.  I  heard  it.  My  friend  came  down,  and  I  came  1081 
down  with  him. 

Q.  Who  is  your  friend?  A.  Camillo,  right  over 
there  (pointing  at  the  last  witness). 

Q.  Did  Mr.  Mazzola  talk  to  you  ahout  this  case? 
A.  No,  sir. 

<t>.  You  know  Mr.  Mazzola  who  is  sitting  here  at 
the  counsel  table,  do  you  not?  A.  Certainly  I 
know  him. 

Q.  How  long  have  you  known  him?   A.  Quite  a 
long  time. 

Q.  Fifteen  or  twenty  years?    A.  About  that, 

yes'  .  .  1082 

Q.  Have  you  talked  to  him  about  this  case  at 

all?   A.  No,  sir. 

Q.  Have  you  talked  with  any  of  the  officers  of 
the  defendant,  Local  74?   A.  No,  sir. 

Q.  Have  you  talked  with  any  of  the  officers  of 
Local  74  about  this  case?  A.  No,  sir,  1  did  not  talk 
with  nobody.  I  talked  only  with  that  friend  of 
mine  over  there. 

Q.  What  did  that  friend  of  yours  over  there 
say  to  you?  A.  He  told  me  that  we  might  be 
down  here  today. 

Q.  What  arc  you  looking  at  Mr.  Mazzola  for 
now?    A.  1  am  looking  at  nobody.  1083 

Q.  When  your  friend  told  you  we  must  be  down 
here  to-day,  did  he  say  who  he  meant?  A.  No, 
sir. 

Q.  Did  you  ask  him?    A.  No,  sir. 

Q.  What  else  did  he  say  to  you  besides  "We 
must  be  down  here  to-day"?  A.  He  says,  "We 
want  to  go  down  town  to  see  what  progress  the 
case  makes." 

Q.  Did  he  tell  you  you  were  to  be  called  upon 
to  testify?   A.  No,  sir. 
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1084  Q.  Did  you  think  you  were  going  to  be  called 
upon  to  testify?   A.  Certainly,  I  know  it. 

Q.  You  did  know  it?    A.  Yes,  sir. 

Q.  How  did  you  know  that  ?  A.  I  told  you.  How 
many  times  do  you  want  me  to  repeat  that?  My 
friend  told  me. 

Q.  What  did  your  friend  tell  you  ?  A.  He  told 
mo  that  we  must  he  down  here  to-day  and  for  me 
to  give  my  testimony. 

Q.  About  what  ?  A.  In  regard  to  the  case  of  the 
Union,  the  case  of  Mazzola. 

Q.  What  did  he  say  ?  A.  That  is  three  or  four 
times  that  you  ask  me  the  same  question.  How 
many  times  do  you  want  me  to  answer  that  ques- 
tion? I  told  you  before  he  told  me  to  come  down 
here,  because  I  had  to  give  testimony  in  regard 
to  the  case. 

Q.  Did  he  tell  you  what  your  testimony  was  to 
be  about?  A.  No,  sir. 

Q.  Did  he  tell  you  you  were  going  to  be  asked 
how  many  cubic  feet  a  stone  mason  and  helper 
could  lay  of  an  18  inch  wall  in  a  day?  A.  No, 
sir,  I  said  that ;  I  testified  to  that. 

Q.  Before  coming  down  here  had  you  heard 
anybody  say  anything  about  how  much  a  stone 
1086  mason  and  a  helper,  one  or  two,  could  lay  of  a 
stone  wall  18  inches  thick  in  a  day?  A.  It  is  a 
silly  question  that  you  put  to  me.  Why,  I  know 
myself,  as  a  stone  mason  that  I  could  build  that 
much  wall,  75  or  80  feet,  as  I  stated  before. 

Mr.  Bradbury:  Now,  Mr.  Keferee,  may  I 
ask  the  stenographer  to  read  that  question 
to  the  witness  ? 

The  Keferee :  Yes. 

(Question  read  to  the  witness  by  the  sten- 
ographer.) 
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The  Witness:    No,  sir,  I  know  how  many  1087 
feet  a  mason  can  make. 

Q.  Then,  as  T  understand  your  testimony,  you 
say  that  you  had  no  knowledge  of  what  you  were 
going  to  be  asked  when  you  came  here?  A.  No, 
sir. 

Q.  And  that  no  officer  and  no  member  of  Local 
74  has  talked  to  you  about  this  case,  except  the 
witness  who  just  preceded  you?   A.  Yes,  sir. 

Q.  And  that  this  witness  who  just  preceded  you 
did  not  tell  you  anything  about  what  he  had  been 
asked  when  lie  bad  testified  here  on  ;i  previous  oc- 
casion?  A.  No,  he  did  not  tell  me  nothing.  1088 

Q.  In  other  words,  you  had  no  idea  at  all  what 
you  were  going  to  be  asked  when  you  took  the  wit- 
ness stand  here  to-day  ? 

M  r.  Menken  :  We  have  had  that  over  and 
over,  so  many  times.  T  do  not  know  how 
many  more  times  we  are  going  to  have  it 
asked,  but  if  this  is  the  last  time,  1  won't  ob- 
ject. 

The  Witness:  No,  sir;  I  had  no  idea.  I 
answered  that  way  because  I  am  a  stone 
mason.  1  know  my  business,  and  I  know  just 
how  many  feet  I  could  make  in  a  day.  1089 

Q.  Were  you  the  foreman  of  the  stone  mason 
work  done  on  the  Phelan  job  as  constructed  by 
Mr.  Caffarelli?   A.  Yes. 

Q.  And  were  you  the  foreman  all  the  time  that 
Mr.  Caffarelli  was  on  this  Phelan  job?  A.  Not 
from  the  beginning,  no. 

Q.  How  long  in  the  beginning  were  you  working 
other  than  as  a  foreman?  A.  About  a  couple  of 
years. 
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1090        Q.  Then  for  two  years  on  that  job  you  worked 
as  an  ordinary  stone  mason?   A.  Yes. 

Q.  And  was  that  on  the  Harrison  Street  side 
or  the  University  Avenue  side?  A.  Harrison 
Avenue. 

Q.  In  all  the  time  that  you  were  on  the  Harri- 
son Avenue  side  you  worked  as  a  foreman  or  as 
an  ordinary  stone  mason?  A.  I  worked  there  as 
a  foreman  and  as  a  stone  mason. 

Q.  How  long  did  you  work  on  the  Harrison 
Avenue  side  as  a  foreman?  A.  About  a  year  and 
a  half;  we  did  not  work  there  all  the  time.  We 
went  and  did  some  work  somewhere  else. 

1 OQ 1 

Q.  Did  you  work  on  the  Harrison  Avenue  side 
at  all  as  an  ordinary  mason.'    A.  Yes. 

Q.  How  long  after?    A.  Six  or  seven  months. 

Q.  What  houses  did  you  work  on?  A.  I  don't 
remember.  T  eould  not  remember.  We  built  there 
about  fifty  houses.  How  do  you  expect  me  to  re- 
member those  things? 

Q.  Do  you  remember  what  houses  you  worked 
on  as  an  ordinary  stone  mason  before  you  became 
a  foreman .'  A.  II'  I  knew  that  this  thing  caused 
me  to  come  down  here,  I  surely  would  remember. 

Q.  Have  you  ever  talked  with  Mr.  Caffarelli 
1092     about  this  case?  A.  No,  sir. 

Q.  Did  you  know  Mr.  Caffarelli  was  down  here 
several  times?  A.  Yes,  sir,  I  know  it,  because  at 
that  time  I  was  working  with  him. 

Q.  Did  Mr.  Caffarelli  tell  you  what  he  testified 
to  here?   A.  No,  sir. 

Q.  Do  you  know  the  names  of  any  of  the  other 
men  who  worked  on  this  Phelan  job  with  you? 
A.  The  boss  has  the  names  of  those  men  in  his 
book.    He  took  the  time;  I  did  not  do  it. 

Q.  Were  they  all  members  of  Local  74?  A. 
Yes,  sir. 
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Q.  How  long  ago  did  this  witness  that  just  pre- 
ceded you,  Mr.  Camillo  Rolla,  work  on  the  Phelan 
job  with  you  ?   A.  More  than  a  year  and  a  half. 

Q.  Just  what  do  you  mean;  do  you  mean  he 
worked  on  the  Phelan  job  more  than  a  year  and  a 
half,  or  more  than  a  year  and  a  half  ago?  He 
worked  about  a  year  and  a  half  there. 

Q.  While  you  were  foreman?  A.  No,  I  was 
a  stone  mason  then. 

Q.  Did  you  know  Mr.  Brescia  before  you  met 
him  here  in  this  court  room?  A.  Yes,  I  know 
Brescia  for  quite  a  long  time. 

Q.  How  long?  A.  Four  or  five  years.  I  know 
his  father.    His  father  worked  with  us  before. 

Q.  Do  you  know  his  uncle?    A.  Yes. 

Q.  What  is  his  uncle's  first  name;  do  you  know? 
A.  I  don't  know. 

Q.  If  I  tell  you  it  is  Dan  would  that  refresh 
your  recollection?  A.  I  am  not  sure  of  it;  I  have 
forgotten  it. 

Q.  Donato  is  the  Italian  for  it;  do  you  remem- 
ber that?   A.  Yes. 

Q.  That  is  the  name  of  Mr.  Brescia's  uncle.  Did 
you  ever  work  on  a  job  with  him?  A.  About  ten 
or  twelve  years  ago,  yes. 

Q-  Do  you  consider  yourself  just  as  good  a 
stone  mason  as  he  is?  A.  He  is  a  stone  mason  like 
me. 

Q.  But  do  you  consider  yourself  as  good  a  stone 
mason  as  he  is?  A.  I  could  not  tell  it,  whether  he 
is  better  than  me,  or  whether  I  am  better  than 
him.    1  wouldn't  make  no  bets. 

Q.  Do  yon  consider  yourself  a  first-class  stone 
mason.'  A.  I  do  not  consider  myself  better  than 
anybody  else.   I  do  my  share,  like  anybody  else. 

Q.  Do  you  consider  you  are  "just  as  good  a  stone 
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1096  mason  as  any  other  of  the  stone  masons  who 
worked  there  on  the  Phelan  job  while  yon  were 
there?  A.  I  certainly  should. 

Q.  Do  you  know  that  all  the  stone  masons  who 
were  on  the  Phelan  job  while  you  were  there  were 
members  of  Local  74?  A.  Yes;  T  am  hungry.  I 
must  go  home. 

Q.  Have  you  seen  any  of  them  lately!  A.  No, 
sir,  no,  sir,  because  they  live  in  different  parts  of 
the  city.  Some  live  in  105th  Street,  some  live  in 
Brooklyn,  and  some  live  in  120th  Street. 

Q.  Which  one  lives  in  Brooklyn?    A.  I  don't 

1097  '{llow  their  names. 

Q.  Which  one  lives  up  in  105th  Street?  A. 
Louis,  who  testified  here  before,  he  lives  at  106th 
Street. 

Q.  You  learned  that  from  this  witness  Rolla, 
who  just  told  you,  didn't  you?  A.  I  know  that  be- 
fore, that  he  lived  down  there. 

(L).  Whereabouts  in  106th  Street  does  he  live? 
A.  I  know  he  lives  in  106th  Street,  but  I  don't 
know  the  house. 

Q.  Is  it  106th  Street  or  is  it  160th  Street?  A. 
I0(ith  Street. 

Q.  Where  does  your  friend  Rolla  live?    A.  1 

1098  know  he  lived  there  before,  but  now  he  moved, 
and  I  don't  know  where  he  lives. 

Q.  Where  did  you  meet  him  when  he  asked  you 
to  come  down  here  with  him,  and  he  told  you  you 
must  be  down  here  to  testify  ?  A.  I  met  him  on  the 
job.   We  are  stone  masons  and  we  work  together. 

Q.  Which  jol>»'  A.  Where  the  last  witness 
worked. 

Q.  Where  was  that?  A.  177th  Street.  I  don't 
know  what  you  call  the  other  avenue.    Where  he 

works ;  near  the  Concourse. 

« 
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Q.  When  were  you  there!  A.  Last  week.  1099 
Q.  TTow  long  prior  to  that  was  it  that  you  saw 

him  last?   A.  I  see  him  every  clay. 

Q.  Where  do  you  see  him  every  day  ?    A.  In 

my  pocket. 

Q.  You  see  him  every  day  in  your  pocket?  A. 
On  the  job.   Where  do  you  expect  me  to  see  him  ? 

<L>.  Are  you  working  on  the  same  job?  A.  Yes. 

Q.  You  are  working  on  the  same  job  now?  A. 
Yes. 

Q.  Where  is  it  ?  A.  To-day  it  is  here  but  to- 
morrow God  knows*.  He  may  go  to  another  job, 
and  I  may  go  to  another  job. 
.  Q.  You  are  to-day  working  on  the  same  job 
that  Mr.  Rolla  is  working  on  1  A.  I  did  not  went  to 
work  today  for  him. 

Q.  When  did  you  work  last?   A.  Monday. 

Q.  And  were  you  working  on  the  same  job  with 
Mr.  Rolla  on  Monday  last  ?  A.  Yes. 

Q.  Where  is  that  job?    A.  I  told  you  that  a 
little  while  ago. 

Q.  Tell  me  again.    A.  177th  Street  near  the 
Concourse. 

Q.  What  kind  of  a  job  is  it?   A.  Stone;  stone 
work. 

Q.  What  kind  of  a  building  are  they  putting  up  1101 
there?   A.  I  am  not  an  architect.   I  have  not  got 
any  plan  of  it  with  me.    I  don't  know  what  they 
are  going  to  do.    1  don't  know  what  they  are 
going  to  do  there. 

Q.  What  is  the  name  of  the  foreman  on  the  job 
there?  A.  I  know  the  boss;  I  don't  know  the  fore- 
man. 

Q.  You  don't  know  the  name  of  the  foreman? 
A.  No. 

Q.  Are  you  working  there  under  a  foreman? 
A.  Yes. 
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1102  Q.  What  is  the  name  of  the  boss!   A.  Antonio 
D  'Angela. 

Q.  How  long  have  you  been  working  there!  A. 
For  a  week  and  a  half. 

Q.  And  during  all  that  week  and  a  half  Holla 
was  there!   A.  Yes. 

Q.  How  much  work  has  been  done  there!  That 
is,  how  fast  has  the  stone  work  proceeded!  A. 
At  one  side  the  work  was  all  done,  and  the  other 
side  is  not  completed  yet. 

Q.  What  do  you  mean,  one  side  wall  is  com 
pletef  A.  Yes,  some  of  the  wall  is  built ;  the  other 

1103  part  is  not' 

Q.  How  big  is  the  whole  foundation  for  the 

building?  A.  I  had  no  measure  to  take  any  meas- 
urements. 

Q.  Can  you  guess!  A.  I  don't  know  how  long 
it  is.  What  can  I  say?  100  feet  or  75  feet?  1 
have  not  got  no  measure;  I  don't  know  about  it. 

Q.  Is  it  100  feet  or  50  feet!   A.  I  don't  know. 

Q.  Do  you  mean  to  tell  this  Court  you  don't 
know  whether  there  are  100  feet  or  50  feet  of 
wall  there  now  ?  A.  What  do  you  mean,  the  length 
of  the  wall  when  the  job  was  built? 

Q.  I  am  asking  you  now  how  much  wall  has 

1104  been  constructed;  by  that  I  want  to  know  how 
many  feet,  how  many  cubic  feet,  if  you  know!  A. 
It  does  not  belong  to  me  to  measure  the  wall;  that 
is  the  business  of  the  boss.  If  I  was  a  foreman, 
yes,  I  would  know,  but  I  am  not  a  foreman  there. 
I  am  only  a  working  man. 

Q.  Do  you  know  what  75  cubic  feet  of  stone 
wall  IS  inches  thick  look  like.'  A.  Why,  certainly 
1  know  it. 

Q.  About  how  long  would  it  be?  A.  13  or  14 
feet  long,  about  four  or  five  feet  high. 
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Q.  Knowing  that  much,  can't  you  tell  me  about 
how  much  stone  work  has  been  done  on  this  job 
that  you  .say  you  have  been  working  on  for  a 
week  and  a  half? 

Mr.  Menken:  T  object  to  all  this.  I  do  not 
sir  how  it  is  material,  Mr.  Keferee. 

The  Referee:    Objection  overruled. 

Mr.  Menken:  Exception.  I  object  to  the 
witness  being  cross  examined  on  something 
of  which  he  says  he  has  no  knowledge. 

The  Referee:   Objection  overruled. 

Mr.  Menken:  Exception. 

The  Witness:  1  could  not  say  it  exactly. 
I  may  say  2,000  feet  or  three  thousand  feet. 
If  it  is  more  or  less,  I  don't  know. 

Q.  How  near  the  Concourse  is  this  job? 

Mr.  Menken:  T  know  where  the  job  is.  It 
is  on  167th  Street  near  the  Concourse;  that  is 
where  it  is. 

Mr.  Bradbury:  That  won't  do  at  all,  Mr. 
Menken. 

The  Referee:  Counsel  wants  to  pin  him 
down  to  the  exact  point  of  the  job,  I  will  allow 
it. 

Mr.  Bradbury:  I  ask  that  the  record  show 
that  1  put  a  question  to  this  witness,  and  that 
Mr.  Menken  answered. 

Mr.  Menken:  He  said  177th  Street,  and  it 
is  167th  Street. 

The  Referee:  Didn't  you  ask  him  just  a 
moment  ago  how  far  it  was  from  the  Con- 
course? 

Mr.  Menken:  Yes. 

Mr.  Bradbury:  Have  you  been  up  there, 
Mr.  Menken? 

Mr.  Menken:  Yes. 
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1108  Mr.  Bradbury:    Do  you  know  about  this 

job! 

Mr  Menken:  Yes. 

Mr.  Bradbury:    I  will  call  you  to  the  wit: 
ness  stand. 

Mr.  Menken :   You  will  call  a  whole  lot. 
The  Referee:   Didn't  you  ask  him  how  far 
•  this  job  was  from  the  Concourse  ? 

Mr.  Bradbury :    It  was  answered  by  Mr. 
Menken. 

The  Referee:   Not  by  the  witness? 
Mr.  Bradbury:   No,  sir. 
The  Referee:   Do  you  want  an  answer f 
Mr.  Bradbury:   Yes,  sir. 
The  Referee :    Put  the  question  to  the  wit- 
ness. 

Q.  How  near  the  Concourse  is  this  job?  A. 
About  a  couple  of  blocks;  a  block  and  a  half. 

Q.  Is  right  on  the  corner?  A.  Next  to  the  cor- 
ner. 

Q.  Of  177th  Street?   A.  Yes. 
Q.  What  is  on  the  other  three  corners?    A.  I 
don 't  know. 

Q.  Are  there  any  buildings  on  the  other  three 
corners  ?  A.I  don 't  know. 

Q.  Are  they  vacant  lots?  A.  It  is  some  empty 
lots  way  up  there,  yes. 

Q.  I  am  asking  you  about  the  other  three  cor- 
ners; you  said  the  job  was  on  one  corner?  A. 
I  didn't  pay  no  attention. 

Q.  Which  side  of  the  Concourse  is  this  job,  east 
or  west?  A.  East. 

Q.  While  you  have  been  on  this  job  for  a  week 
and  a  half,  you  say  Mr.  Rolla  has  worked  right 
along  with  you  ?  A.  One  week,  yes,  he  worked  with 
me. 
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Q.  And  you  say  the  first  time  he  spoke  to  you  1111 
about  coming  down  here  was  to-day?    A.  Last 
Monday. 

Q.  When  was  the  last  time  you  attended  a  meet- 
ing of  the  Union,  Local  74?  A.  For  the  past  two 
weeks  1  was  not  down  there.  Sometimes  I  dont 
go  down  to  the  Union  for  six  months. 

Q.  But  you  have  been  there  within  the  last  two 
weeks?    A.  Yes. 

Q.  Did  you  talk  with  any  of  the  officers  of  the 
(Tniont  A.  No,  sir,  nobody. 

Q.  Did  you  talk  with  Mr.  Mazzola?  A.  No,  sir. 

Q.  Have  you  seen  Mr.  Mazzola  on  this  job  that 
you  are  telling  us  about  ?   A.  No,  sir. 

Mr.  Bradbury:  That  is  all. 
Mr.  Menken  :  That  is  all. 


1112 


Camillo  Rolla,  recalled,  testified  further  as  fol- 
lows:   (Through  the  Italian  Interpreter.) 

By  Mr.  Menken. 

Q.  Mr.  Rolla,  do  you  know  Mr.  Antonio  Cioffi, 
the  last  Witness  who  was  on  the  witness  stand? 
A.  Yes,  I  know  him. 

Q.  Have  you  been  working  with  him  during  the  1113 
past  week  or  two?    A.  This  is  not  the  question 
that  you  should  propound  to  any  witness.   I  will 
not  answer  that  question. 

Mr.  Bradbury  :  Didn't  he  also  say  it  is  none 
of  my  business. 

The  Interpreter:  None  of  your  business. 
Every  one  here.  He  did  not  say  you.  I  did 
not  say  what  he  said,  because  that  was  not  an 
answer  to  the  question. 
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1114  By  Mr.  Menken. 

Q.  .Just  answer  the  question.  We  want  to  get 
through.   A.  T  refuse  to  answer. 

Mr.  Bradbury:  Mr.  Interpreter,  will  you 
give  for  the  record  the  exact  words  that  the 
witness  used? 

The  Referee:  We  have  the  interpreter 
now  for  that  purpose. 

The  Interpreter :  The  witness  will  not  an- 
swer, lie  says  it  is  a  silly  question  that  you 
put  to  him,  and  he  says  he  will  not  answer. 
That  is  the  substance  of  the  answer  he  gives 

1115  to  me. 

Bp  Mr.  Menken. 

Q.  Tell  him  we  want  an  answer  from  him,  and 
he  will  have  to  answer;  that  is  all.  A.  I  will  not 
answer.  My  word  is  ray  word.  When  I  say  one 
word  T  would  not  go  back  on  it,  and  T  will  not 
answer.    I  said  that  before,  and  T  say  that  now. 

Q.  Where  are  you  working?    A.  lG7th  Street. 

Q.  Where?  A.  Grand  Concourse,  one  block 
west  of  the  Concourse. 

Q.  Who  has  that  job  ?   A.  Antonio  D 'Angela. 

1116  Q*  What  work  is  being  done  there  now?   A.  A 
cellar. 

Q.  Was  Mr.  Cioffi  one  of  the  masons  on  that 
job!  A.  The  job  that  I  am  doing  is  the  pointing 
up,  and  one  hour  I  am  here  and  I  do  the  job  here, 
and  then  I  jump  in  my  automobile,  and  go  to  some 
other  place  and  do  some  other  pointing  up  there. 
I  do  not  pay  any  attention  to  see  whether  the  men 
are  working  on  one  job  or  the  other  one. 

Q.  All  I  want  to  know  is  whether  you  saw  Mr. 
Cioffi  on  this  job  at  167th  Street  near  the  Con- 
course? 
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Mr.  Bradbury:    Working  on  the  job;  is  1117 
that  what  you  mean! 
Mr.  Menken:  Yes. 

The  Witness:  How  could  T  see  him,  if  he 
was  there  or  not.  I  am  only  there  about  an 
hour  there,  and  then  I  go  away,  and  then  I 
come  back  again.  What  is  the  matter  with 
you? 

Mr.  Menken:   That  is  all. 
Cross  examination  by  Mr.  Bradbury. 

Q.  How  long  have  you  been  working  on  this 
job!  A.  Three  days,  four  days,  one  hour.  I  go 
olT  and  come  back  again. 

Q.  You  worked  there  as  long  as  an  hour?  A. 
Sometimes  yes.  I  did  work  more  than  half  an 
hour,  and  then  the  boss  will  come  to  me  and  say  to 
me,  "There  is  a  job  to  be  done  up  there,"  and  I 
jump  in  my  machine,  and  T  go  up  there,  and  T  do 
the  work,  and  then  I  come  back,  or  1  go  to  another 

job. 

Q.  What  other  job  has  he  sent  you  to  in  the 
automobile?  A.  ne  has  got  jobs  all  over;  167th 
Street,  177th  Street,  184th  Street,  183rd  Street; 
all  over.  He  is  a  big  boss,  D 'Angela,  what  is  the 
matter  with  you?  1119 

Q.  What  have  you  done  on  any  of  the  other 
jobs?  A.  Pointing  up;  that  is  the  work  I  am 
doing. 

Q.  How  long  did  you  work  altogether  at  this 
job  at  167th  Street,  one  block  west  of  the  Con- 
course? A.  We  are  about  57  masons  there,  and 
in  one  week  more  the  job  will  be  finished. 

Q.  When  did  you  go  to  work  there?  A.  When 
do  you  think?  What  is  the  matter  with  you ?  Do 
you  think  I  mark  down  every  minute  that  I  work 
there? 
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1120  Q.  How  long  ago  did  you  go  to  work  on  this 
job  at  167th  Street,  one  block  west  of  the  Con- 
course!  A.  Last  week. 

Q.  What  time  last  week?  A.  I  do  not  stay  on 
the  job  steady.  I  stay  there  only  an  hom?  or  two 
hours;  then  I  am  pulled  otT  and  sent  to  some  other 
job. 

Q-  How  many  hours  have  you  worked  on  this 
job  at  l()7th  Street,  one  block  west  of  the  Con- 
course? A.  Go  to  sleep;  go  to  sleep. 

Q.  Is  that  the  answer  you  make  to  me,  "Go  to 
sleep;  go  to  sleep"?  A.  That  is  it  exactly. 

Q.  Bow  much  stone  work  is  there  at  this  time  on 

1 1  ?1 

this  job  at  167th  Street,  one  block  west  of  the  Con- 
course?  A.  1  don't  know. 

Q.  Do  you  say  it  is  nearly  finished f  A.  Yes, 
nearly  finished. 

Q.  How  much  work,  rather,  how  many  more 
days  will  be  required  to  finish  it,  in  your  opinion? 
A.  One  day,  one  day  and  a  half ;  two  days ;  I  don 't 
know. 

Q.  That  is,  in  your  opinion,  it  will  take  from  a 
day  to  two  days  to  finish  this  stone  mason  work 
on  the  job  at  167th  Street,  one  block  west  of  the 
Concourse?  A.  1  could  not  tell  you  how  long  it 
1122  may  last.  Now,  suppose  there  are  six  masons 
there  to-day,  and  the  boss  comes  and  takes  away 
four  or  five  masons,  and  leaves  only  one.  That 
mason  may  stay  there  another  month  to  finish  the 
job. 

Q.  If  they  leave  six  masons  there  will  it  take 
over  two  days  to  finish  the  job,  in  your  opinion? 
A.  Sure,  two  days  will  finish  the  job. 

Q.  What  are  the  dimensions  of  this  foundation 
work;  that  is,  about  how  many  feet  wide  and  how 
many  feet  broad  is  the  cellar?   A.  There  is  some 
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18  inches;  some  20  inches  and  some  two  feet.  It  1123 
depends  on  the  position. 

Q.  How  big  is  the  building  going  to  be?  How 
many  feet  long  and  how  many  feet  wide?  A.  I  am 
not  an  architect. 

Q.  In  your  opinion  is  the  building  going  to  be 
fifty  feet  long?  A.  1  do  not  know;  I  could  not 
answer  that  question. 

Q.  Can't  you  tell  me  how  long  the  side  walls  are 
to  this  foundation?  A.  It  may  be  75  feet;  it  may 
be  SO  feet  and  it  may  be  65  feet  long.  1  know  that 
one  house  is  about  25  feet. 

Q.  One  house  is  about  25  feet  .'  What  do  you  ^4 
mean  by  that?  That  the  side  wall  is  25  feet  long;' 
A.  I  don't  know.  Most  of  the  houses  in  New  York 
City  are  25  feet  front.  If  there  are  two  houses  it 
is  50  foot  long,  and  if  you  have  three  houses,  it  is 
75  feet  long. 

(t>.  I  am  asking  you  how  deep  the  houses  are, 
and  what  kind  of  houses  they  are?   A.  Stores. 

Q.  Are  the  stores  already  started?   A.  We  are 
pretty  near  through  the  work. 

Q.  The  stores  are  nearly  finished  I   A.  Yes,  the 
foundation. 

Q.  Have  the  walls  of  the  stores  been  started? 
A.  1  am  talking  about  the  foundations.   The  foun-  1125 
dations,  about  two  more  days,  and  they  will  be 
all  through. 

Q.  That  is  the  whole  foundation,  all  the  way 
around?   A.  Yes. 

Q.  Now  tell  me  how  deep  are  the  side  walls  of 
this  foundation,  running  from  the  street  back  .'  A. 
T  did  not  measure  the  lots  up  there.  I  do  not 
know  how  long  they  are,  but  sometimes  they  are 
75  or  100  feet. 

Q.  Do  you  know  what  the  dimensions  are,  to 
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1126  arrive  at  75  cubic  feet  of  stone  wall  18  inches 
thick  ?   A.  10x5  is  75. 

Q.  Tell  me  how  long  are  the  side  walls  of  this 
work  that  yon  have  been  working  on  at  l()7th 
street,  one  block  west  of  the  Concourse?  A.  Fifty 
to  sixty  feet,  and  then  there  is  a  shaft  that  takes 
from  10  to  12  feet. 

Q.  How  long  is  the  stone  wall  that  runs  along 
nexi  to  the  sidewalk  facing  the  street?  A.  As 
lung  as  the  house. 

<}.  flow  long  is  the  house?  A.  A  stone  mason 
has  no  time  to  measure  the  length  of  the  house. 

1127  1H  l°°kin£  t°r  ^u 8  ten  dollars  a  day  that  he 
gets;  that  is  all.   What  is  the  matter  with  you? 

Q.  Is  there  going  to  be  more  than  one  store 
there  on  this  corner?  A.  There  will  be  five  or 
six  stores. 

Q.  How  wide  is  each  store  going  to  be?  Can 
you  tell  now  from  the  foundation?  A.  Different 
sizes ;  some  ten  feet  wide ;  some  twelve  feet  wide ; 
some  fourteen  feet  wide;  different  sizes. 

Q.  I  want  you  to  tell  me  if  you  can,  and  if  you 
cannot  say  so,  how  long  is  the  front  foundation 
wall  that  runs  along  the  street,  that  these  five  or 
six  stores  are  going  to  be  put  on?   A.  You  go  up 

1128  and  see  the  architect;  go  ask  the  architect;  put 
that  question  to  the  architect,  and  he  will  be  able 
to  answer  you. 

Q.  Can  you  answer  me?  Can  you  tell  me  about 
how  long  the  front  stone  wall  is?  The  wall  that 
runs  along  by  the  sidewalk,  the  front  wall  of  this 
building?  A.  If  there  are  three  houses,  that  is 
75  feet.  Do  you  know  or  don't  you?  What  is  the 
matter  with  you? 

Q.  Can  you  tell  me  how  long  that  wall  is?  A. 
I  won't  tell  you. 
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Q.  Can  you  tell  me?  A.  Go  on  up  there  and  see  1129 
it  yourself. 

Q.  Can  you  tell  me?    Do  you  know?    A.  No, 
I  have  not  got  no  rule. 

Q.  Have  you  any  idea  how  long  it  is?  A.  I 
could  not  tell  you,  and  if  you  want  to  know  the 
right  measurement,  go  and  ask  the  architect;  he 
will  tell  vou. 

Q.  I  show  you  this  square,  and  we  will  say  that 
is  the  street  (indicating  on  a  diagram  to  the  wit- 
ness). Now  tell  me  how  far  it  is  from  this  corner 
to  that  corner  of  the  stone  wall  on  this  job.  A. 
This  job,  the  25  feet  is  the  wall.  What  is  the  mat-  ^™ 
ter .' 

Q.  Is  this  front  wall  that  faces  the  sidewalk 
finished  now  ?  A.  Yes. 
Q.  Is  it  all  up?   A.  Yes. 

Q.  Can  you  tell  me  how  far  it  is  from  one  cor- 
ner to  the  other?  A.  75  feet. 

Q.  And  then  how  far  is  it  from  this  corner 
back  to  the  rear  corner,  or  in  other  words,  how 
long  or  how  deep  is  the  side  wall  ?  A.  This  is  none 
of  my  business.  I  do  not  take  care  of  measure- 
ments. I  am  not  the  foreman  of  the  place.  I 
don't  know;  I  did  not  measure  it. 

Q.  Have  you  any  idea  how  deep  it  is,  this  side  1131 
wall!   A.  Fifty  feet. 

Q.  Are  there  walls  in  between  here  (indicat- 
ing)? Cellar  wall?  A.  There  is  one  wall  right 
in  the  middle  that  divides  the  75  feet. 

Q.  In  other  words,  there  is  a  front  wall,  a  rear 
wall  and  two  side  walls,  and  a  center  wall;  is  that 
right  ?  A.  That  is  all.  This  is  the  center  wall 
over  there,  and  one  over  there.  That  is  not  my 
business.  That  is  how  it  is;  that  is  all. 

Q.  How  many  stores  are  going  to  be  there?  A. 
I  don't  know. 
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Q.  How  many  stores  are  going  to  be  there?  A. 
Six  or  seven;  I  don't  know. 

Q.  Do  you  know  how  many  cubic  feet  there  are 
in  that  job  now?   A.  No. 

Q.  You  have  no  idea  how  many  cubic  feet  there 
are  in  that  job  at  this  time!  A.  I  don't  know. 
The  architect  knows. 

<t>.  How  thick  are  the  walls;  IS  inches.'  A.  18 
inches,  120  inches,  24  inches. 

Q.  ITow  wide  is  the  front  wall;  how  thick  is  it  ? 
A.  Two  feet. 

Q.  How  wide  is  the  rear  wall?  A.  18  inches. 

Q.  How  wide  is  the  side  wall?  A.  20  inches. 

Q.  How  thick  is  the  center  wall?   A.  18  inches. 

Q.  You  say  if  six  men  remain  there,  this  job 
will  be  completed  within  a  day  or  two,  in  your 
opinion?   A.  Yes. 

Q.  Is  it  all  pointed  up  at  this  time?  A.  Tn  two 
or  three  days  it  will  be  all  finished. 

Q.  Is  the  stone  work  there  all  pointed  up  as  far 
as  it  lias  gone?  A.  In  two  or  three  days  it  will 
be  finished. 

Q.  Has  the  stone  work  all  been  pointed  up  as 
far  as  you  have  built  ?  A.  As  long  as  the  work 
progresses  on  the  wall  there  are  generally  two 
men  there  that  point  it  up. 

Q.  How  many  stone  masons  have  been  working 
on  this  job  every  day,  do  you  know?  A.  Twelve, 
thirteen,  eight,  nine,  fourteen,  fifteen,  sixteen, 
seventeen. 

Q.  Did  you  go  there  when  the  work  was 
started?  A.  I  never  go  when  the  job  starts.  I 
only  go  when  the  job  is  about  to  be  finished. 

Q.  When  did  you  work  on  this  job  for  the  first 
time?  A.  I  have  not  a  memorandum  book;  I  did 
not  mark  it  down. 


Digitized  by  Googl 


379 


CamUlo  Rolla — For  Defendants— Cross 

Q.  Was  it  last  week  ?  A.  Yes.  1135 
Q.  Were  you  working  there  last  Monday?  A. 
No,  sir. 

Q.  Where  were  you  working  last  Monday?  A. 
I  worked  on  my  own  account. 

Q.  Where  were  you  working  last  Monday?  A. 
On  a  job  at  KiTth  Street;  that  is  my  property. 

(t>.  l(>7th  Street  and  what?  A.  West  of  Jerome 
Avenue. 

Q.  You  were  working  there  last  Monday?  A. 
Yes. 

Q.  Where  were  you  working  last  Saturday?  A. 
I  put  two  hours  on  the  job  where  1  am  now.  1136 

Q.  Where  is  that  ?  A.  On  the  D 'Angela  job  at 
167th  Street. 

Q.  And  you  worked  two  hours  on  that  job  on 
Saturday A.  Yes. 

Q.  Where  did  you  work  the  other  six  hours? 
A.  Half  a  day  Saturday,  and  it  rained,  and  I 
walked  back  in  the  house. 

Q.  Saturday  is  only  a  half  day!  A.  A  half  day. 

(t).  So  you  put  in  whatever  part  of  that  day  the 
weather  permitted,  at  167th  St  reet,  one  block  west 
of  the  Concourse;  is  that  right?  A.  Two  hours, 
yes. 

Q.  Where  did  you  work  last  Friday?  A.  You  1137 
think  you  can  make  me  lose  my  mind  by  putting 
all  those  questions  to  me,  and  you  make  a  mis- 
take. You  go  and  ask  the  boss  himself,  because 
he  has  got  it  all  marked  down  in  his  memorandum 
hook,  and  you  will  find  it  out. 

Q.  Can  you  tell  me  where  you  were  working 
last  Friday?  A.  I  pay  no  attention  to  where  I  am 
working  every  day.  I  have  got  twelve  children 
to  support,  and  1  do  not  think  of  those  things, 
where  I  work  one  day ;  where  I  work  another  day. 
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1138  Q.  Will  you  stop  and  think  a  moment,  and  tell 
me  whether  you  recall  where  you  were  working 
last  Friday?   A.  I  worked  at  1  filth  Street. 

Q.  Did  you  work  there  all  day  on  Friday!  A. 
1  believe  it  rained  that  day;  T  don't  remember. 

Q.  Where  did  you  work  on  Thursday  of  last 
week?  A.  I  (old  you  before  I  have  no  memoran- 
dum book  that  I  mark  down  where  I  work  at  dif- 
ferent hours. 

Q.  Do  you  know  the  names  of  any  men  that  are 
working  on  this  job  at  167th  Street,  one  block 
west  of  the  Concourse  within  the  last  week?  A. 

1139  N°'  Sir' 

Q.  You  cannot  recall  the  name  of  a  single  man 

that  was  working  on  this  job  at  107th  Street,  one 
block  west  of  the  Concourse,  at  any  time  last  week ; 
is  that  right?  A.  1  am  the  only  Italian  there;  the 
others  are  all  Frenchmen. 

Q.  Are  you  the  only  Italian  that  has  been  work- 
ing on  that  job  during  the  last  week,  or  any  time 
last  week  .'  A.  I  am  a  genuine  Italian.  I  was  born 
in  Genoa;  where  I  was  born  is  real  Italian. 

Q.  Was  vour  answer  true  when  you  said  you 
were  the  only  Italian  working  on  that  job,  and 
that  all  the  others  were  Frenchmen;  was  that 

1140  a  true  answer  ?  A.  I  said  that  for  fun.  They  were 
Italians.   There  were  no  Frenchmen  there. 

Q.  You  do  not  recall  the  names  of  any  of  them 
that  worked  on  that  job  last  week?   A.  No,  sir. 

Q.  Was  this  man  who  sits  here  that  I  am  now 
pointing  out,  and  who  was  just  now  on  the  witness 
stand  ahead  of  you,  did  he  work  on  this  job  last 
week  at  any  time  ?   A.  1  know  nothing  about  it. 

Q.  Is  that  answer  true,  that  you  don't  know 
anything  about  it?  A.  I  know  nothing;  I  don't 
pay  no  attention  to  the  men  that  work  there.  I 
have  my  own  work. 
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Q.  Do  you  know  what  an  oath  means?  A.  I  tell  1141 
the  truth,  and  what  I  said  was  nothing  that  was 
not  the  truth. 

Q.  Do  you  know  what  it  is  not  to  tell  the  truth 
when  you  are  testifying  as  a  witness  under  oath? 
A.  I  am  telling  the  truth,  and  whatever  I  say  here 
is  the  truth. 

Q.  Now,  I  ask  you  again,  did  you  see  this  man 
here  who  has  just  left  the  witness  stand  ahead  of 
you,  on  this  job  at  167th  Street,  one  block  west 
of  the  Concourse,  any  day  last  week?  A.  I  know 
nothing  about  it. 

Q.  Did  you  see  him  working  there  last  week 
any  day?  A.  I  know  nothing  about  it. 

Q.  Did  you  see  him  working  there  any  day  last 
week  f 

The  Referee :  Ask  him  to  say  yes  or  no  to 
that. 

The  Witness:  No,  sir,  because  I  am  not 
looking  at  the  people  there.  I  am  not  looking 
at  stone  masons  who  work  there  when  I  go 
there. 

Q.  Did  you  see  him  working  there  any  day  this 
week.'    A.  I  did  not  see  him  for  this  reason. 

Q.  I  do  not  want  your  reasons?    A.  That  I  1143 
do  the  pointing  up  outside,  and  I  do  not  look 
at  what  is  inside. 

Mr.  Bradbury:  I  move  to  strike  out  his 
reason. 

The  Referee:  Ask  him  to  answer  yes  or 
no. 

The  Witness:  No. 
Mr.  Bradbury:   That  is  all. 
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1144  Re-direct  examination  by  Mr.  Menken. 

Q.  What  job  is  there  at  177th  Street?  A. 
Houses ;  stone.   Houses  not  done  there. 

Q.  Where  is  that  on  177th  Street?  A.  I  don't 
know.   I  pass  right  in  front  of  there. 

Q.  Is  Mr.  D'Angela  doing  that  job?  A.  I  don't 
know. 

Q.  You  said  that  you  went  to  a  job  on  177th 
Street  to  do  pointing  up,  did  you  not?  A.  I  know 
that  J)' Angela  has  the  job,  but  I  was  not  there. 

Q.  Then  what  other  job  for  Mr.  D'Angela  were 
you  pointing  up  during  the  last  week  or  two?  A. 

1145  167th  Street. 

Q.  Any  other  job?  A-  180th  Street  and  184th 
Street. 

Q.  Any  other  job?  A.  One  on  Prospect  Avenue 
and  one  on  Convent  Avenue. 

M  r.  Menken :   That  is  all. 

Re-cross  examination  by  Mr.  Bradbury. 

Q.  Have  you  worked  on  the  job  for  Mr.  D'An- 
gela at  180th  Street?  A.  Yes,  sir. 

Q.  Within  a  week A.  The  job  is  finished  al- 
ready. 

11itc         Q.  When  was  it  finished?    A.  Two  or  three 

1146  , 

weeks  ago. 

Q.  What  about  the  181st  Street  job?  Where  is 
that  on  181st  Street  ?  A.  181st  Street,  in  the  direc- 
tion of  Mr.  Phelan's  house. 

Q.  When  were  you  working  there?  A.  About  a 
month  ago. 

Q.  What  about  the  Prospect  Avenue  job?  When 
did  you  work  there?  A.  I  worked  about  a  couple 
of  hours  in  Prospect  Avenue. 

Q.  And  when?   A.  About  twenty  days  ago. 
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Q.  What  job  have  you  worked  on  being  done  1147 
or  operated  by  Mr.  D'Angela  within  the  last  ten 
days,  other  than  the  167th  Street  job.'  A.  Well, 
this  week,  I  worked — just  as  I  told  you  already. 
I  got  some  job  of  my  own,  when  I  have  not  got 
much  to  do  I  rush  out  to  my  job  and  work  there. 
If  there  is  some  concrete  to  be  done,  I  go  and  do 
that  also.  So  I  could  not  tell  you  about  those 
days. 

(t>.  The  only  job  you  have  worked  on  in  the  last 
two  weeks,  other  than  this  job,  when  the  weather 
permitted,  is  this  job  in  167th  Street;  isn't  that 
right?  A.  I  worked  there  as  I  explained  to  you 
before.  If  there  is  any  fixing  up  to  be  done,  I 
am  called  on,  and  I  go  over  there  and  do  the  job 
there,  and  finish  the  job. 

Q.  Isn't  it  true  the  only  job  you  have  worked 
on  in  the  hist  two  weeks,  other  than  this  job,  is 
this  167th  Street  job.'  A.  It  rains  all  the  time. 
That  is  the  reason  why  we  did  not  do  much  work. 

Q.  Now  let  me  put  the  question  to  you  again, 
and  you  can  answer  that  question  yes  or  no;  have 
you  worked  on  any  other  job  in  the  last  two  weeks, 
other  than  this  167th  Street  job,  excepting  your 
own  job?   A.  Sure. 

(t).  Where  is  that  job?    A.  West  End  Avenue.  1149 

Q.  That  is  your  own  job?   A.  Yes. 

Q.  Leaving  out  your  own  job,  have  you  worked 
on  any  other  jobs  other  than  the  167th  Street  job 
any  time  within  the  last  two  weeks?  A.  I  did 
work  in  Prospect  Avenue,  and  I  did  work  in  In- 
tervale Avenue.   I  worked  in  different  places. 

(,).  Have  you  worked  in  Prospect  Avenue  with- 
in two  weeks  ?    A.  I  do  not  mark  down  the  dates. 

Q.  How  long  ago  did  you  say  the  Prospect 
Avenue  job  conducted  by  Mr.  D'Angela  was  fin- 
ished ?  A.  About  twelve  or  thirteen  days  ago. 
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1150         Q.  You  say  you  worked  there  only  two  weeks, 
didn't  you?    A.  I  did  work  there  several  times. 

(. ).  When  was  the  last  time  you  worked  on  the 
Prospect  Avenue  job?  A.  The  last  two  weeks  I 
worked  there  the  whole  day  long.  Two  weeks 
ago. 

(t>.  Did  you  see  Mr.  Cioffi  on  the  Prospect  Ave- 
nue job  at  any  time  ?   A.  No,  sir. 

Q.  Did  you  see  him  on  any  of  these  jobs?  A. 
Xo,  sir. 

Q.  Where  did  you  meet  Mr.  Cioffi  today  be- 
fore coming  down  here?  A.  I  saw  him  up  at  167th 
Street  or  170th  Street. 

Q.  What  is  that?  A.  I  saw  him  up  at  167tli 
Street  or  170th  Street.  All  of  the  work  that  is 
going  on  in  New  York  it  is  up  that  way. 

Q.  Where  did  you  meet  Mr.  Cioffi  today  be- 
fore coming  down  here?  A.  No  place. 

Q.  Did  you  come  down  here  with  him?  A.  No, 
sir. 

Q.  Did  you  see  him  today  before  you  saw  him 
here?   A.  No,  sir. 

Q.  Did  you  see  him  yesterday?   A.  No,  sir. 

Q.  Did  you  see  him  the  4th  day  of  July,  the 
day  before  yesterday?   A.  No,  sir. 
1152         Q.  Hid  you  see  him  Monday  of  this  week?  A. 
About  two  weeks  ago,  or  a  week  and  a  half  ago 
I  met  him  in  Jerome  Avenue. 

Q.  Where  abouts  in  Jerome  Avenue?  A.  I  don't 
remember.    170th  Street  or  177th  Street. 

Q.  What  time  of  day  was  it?  A.  In  the  morn- 
ing. 

Q.  What  time  in  the  morning?  A.  Eight  o'clock, 
seven  and  a  half,  seven  and  a  quarter. 

Q.  Did  you  meet  him  on  the  sidewalk?  A.  On 
the  sidewalk. 
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Q.  Where  were  you  going  when  you  met  him?  1153 
A.  I  was  going  to  work. 

Q.  Where  were  you  working  then?   A.  On  my 
job. 

Q.  You  say  it  was  about  ten  o'clock  in  the 
morning?   A.  Ten  o'clock. 

Q.  Where  was  lie  going;  did  he  tell  you?  A. 
Seven  o'clock. 

Q.  Where  was  Mr.  Cioffi  going?  A.  I  don't  know 
where  he  was  goini;. 

How  long  did  you  stop  and  talk  with  htm? 
A.  Five  minutes. 

Q.  And  you  have  not  seen  him  from  that  lime 
until  you  saw  him  down  here  in  this  building,  or 
in  this  room?   A.  Yes. 

Q.  Do  I  understand  your  answer  to  be  that  you 
have  not  seen  him  since  you  met  him  on  Jerome 
Avenue  and  had  this  five  minute  conversation 
with  him,  until  you  saw  him  down  here  today? 
A.  No,  I  did  not  see  him  since  that  day  until  to- 
day. 

Prior  to  that  day,  when  had  you  seen  him? 
A.  Up  to  107th  Street,  up  to  170th  Street,  where 
1  had  the  jobs.  If  you  pass  over  there,  you  will 
see  him. 

You  saw  him  at  107th  Street  ?    A.  Yes.  1155 
(,).  What  was  he  doing  there?  A.  He  was  going 
to  work. 

Q.  Where  was  he  working  then,  do  you  know? 
A.  1  don't  know. 

<t>.  Where  did  you  meet  him  that  time?   On  the 
sidewalk?    A.  On  the  sidewalk. 

And  the  time  you  met  him  on  Jerome  Ave- 
nue, he  was  going  to  work,  too;  is  that  right? 
A.  Certainly,  sure,  he  was  going  to  work. 

Q.  How  long  ago  do  you  say  it  was  you  met 
him  on  Jerome  Avenue,  and  had  this  five  min- 
utes' talk  with  him  ?   A.  1  don't  remember. 
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1156  Q.  Is  it  one  week  or  two  weeks  or  three  weeks? 
A.  I  don't  remember. 

Q.  You  have  no  idea  how  long  ago  it  was  you 
met  him  on  Jerome  Avenue  and  had  this  five  min- 
ute talk  with  him?  A.  I  don't  remember. 

Q.  Was  it  a  month  ago?  A.  No,  sir;  I  don't 
remember.  I  don't  remember. 

Q.  Was  it  two  weeks  ago?  A.  I  have  so  many 
children  I  have  no  time  to  think  of  those  things. 

Q.  Was  it  less  than  a  month  ago?  A.  I  don't 
remember. 

Q.  Was  it  two  months  ago?    A.  Oh,  Jesus,  I 

1157  don't  remember;  1  don't  remember;  one  day,  two 
days,  fifteen  days,  I  don't  remember. 

Q.  How  long  ago  was  it  you  say  you  met  him 
in  107th  Street  when  he  was  going  to  work? 
When  was  that  ?  A.  1  don't  remember. 

Q.  Did  you  have  any  conversation  with  him 
when  you  saw  him  in  107th  Street  when  he  was 
going  to  work?  A.  Yes,  I  saw  him  there,  and  I 
said,  "Pretty  soon  the  case  will  come  up."  I  don't 
remember. 

Q.  How  long  did  you  talk  with  him  then?  A. 
No  time  at  all.  Just  a  few  words,  and  then  you 
go  about  your  business. 

1158  Q.  Do  you  know  where  he  was  working  at  that 
time?   A.  No,  sir. 

Q.  You  don't  know  where  he  was  working  when 
you  met  him  in  l(57th  Street,  and  you  don't  know 
where  he  was  working  when  you  met  him  on  Je- 
rome Avenue;  is  that  right?  Yes  or  not?  A.  No, 
sir. 

Mr.  Bradbury :   That  is  all. 
Mr.  Menken :  That  is  all. 

An  adjournment  was  taken  at  this  point,  at 
5:00  P.  M.,  until  Monday,  July  10,  1922,  at  2:15 
P.  M. 
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2  Rector  Street,  New  York,  1159 
July  10,  1922. 

Met  pursuant  to  adjournment  at  2 :15  P.  M. 

Present : 

The  Bkferbe,  Mb.  Bradbury  and  Mr.  Menken. 


Louis  Mazzola,  called  as  a  witness  in  behalf  of 
the  defendant,  having  been  first  duly  sworn,  tes- 
tified as  follows : 

Direct  examination  by  Mr.  Menken. 

1160 

U;.  What  is  your  name?  A.  Louis  Mazzola. 

U;.  Where  do  you  reside?  A.  415  East  114th 
Street,  New  York  City. 

Q.  Are  you  one  of  the  defendants  in  this  pro- 
ceeding?  A.  Yes. 

Q.  Yon  know  the  defendant  Local  No.  74?  A. 
Yes. 

Q.  What  is  the  name  of  that  local?  A.  Stone 
Masons  Union  Local  Xo.  74. 

Q.  Is  there  also  in  this  City  a  Bricklayers  Local 
No.  74?   A.  No,  sir. 

Q.  Do  you  occupy  any  position  in  Stone 
Masons  Local  No.  74?  A.  Yes,  sir.  1161 

Q.  What  position?  A.  President  and  business 
agent. 

Q.  How  long  have  you  occupied  that  position? 
A.  About  22  years. 

Q.  Are  you  still  in  that  position?   A.  Yes. 

Q.  Where  is  the  place  of  business  of  the  Stone 
Masons  Local  No.  74?  A.  415  East  114th  Struct, 
New  York  City. 

Q.  Do  you  know  a  man  by  the  name  of  Clancy? 
A.  I  do. 
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1162  Q.  Is  he  in  any  way  connected  with  the  Stone 
Masons  Local  No.  74?   A.  No. 

Q.  Are  there  any  bricklayers  members  of  Stone 
Masons  Local  74?    A.  No,  sir- 

Q.  Has  Stone  Masons  Local  74  ever  had  an 
office  on  the  southwest  corner  of  Lenox  Avenue 
and  lKith  Street!  A.  No. 

Q.  Are  you  in  any  way  connected  with  the  Brick 
Masons  Union?  A.  Not  over  here,  connected  with 
the  International  Union,  it  is  a  subordinate  union 
to  the  international. 

Q.  Are  you  connected  with  any  local  brick  ma- 

1163  sons  union  1  A.  No. 

Q.  In  the  testimony  given  here  by  Mr.  Brescia 
he  stated  that  you  were  president  and  business 
agent  of  Local  No.  74,  Brick  Masons  Union;  is 
that  a  fact?   A.  No,  sir;  Stone  Masons  Union. 

Q.  Were  you  ever  present  at  any  conversation 
which  Mr.  Brescia  claims  to  have  had  with  Mr. 
Clancy?  A.  No,  sir. 

Q.  You  know  Mr.  Clancy's  other  name,  his  first 
name,  do  you  know  what  that  is?  A.  I  think  it  is 
John ;  I  am  not  sure. 

Q.  Did  you  ever  meet  Mr.  Brescia,  the  presi- 
dent of  the  plaintiff  at  the  Stone  Masons  Union 

1164  Local  No.  74?  A.  No,  sir. 

Q.  Do  you  know  anything  about  the  Brescia 
Construction  Company  doing  or  attempting  to  do 
any  work  for  Gilson  Brothers?   A.  No,  sir. 

Q.  Did  you  ever  know  a  Jacob  Bashien?  A. 
No,  never  met  the  gentleman. 

Q.  Did  you  ever  have  any  talk  over  any  tele- 
phone with  any  man  who  called  himself  Mr. 
Bashien?   A.  No,  sir. 

Q.  Did  you  ever  know  that  the  Brescia  Con- 
struction Company  had  ever  applied  to  Mr.  Jacob 
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Bashien  to  do  any  work  for  him  on  the  west  side  1165 
of  Whitlock  Avenue  200  feet  east  from  Norwood 
Avenue,  Borough  of  the  Bronx!   A.  No,  sir. 

Q.  Did  you  ever  have  any  conversation  with 
Mr.  Brescia,  president  of  the  plaintiff  herein,  with 
reference  to  any  work  at  that  place?   A.  No. 

<  L>.  How  many  secretaries  has  Local  74?  A.  Two 
secretaries. 

Q.  Where  is  their  office?    A.  415  East  114th 
Street. 

Q.  What  was  the  names  of  those  secretaries  in 
1919?  A.  Corresponding  Secretary  Ferdinando 
Ciafiardone. 

Q.  What  was  the  name  of  the  other?  A.  Nicola 
D'Loro. 

Q.  Are  they  still  the  secretaries  of  Stone  Ma- 
sons Local  No.  74?  A.  Yes. 

(t).  And  have  been  since  1919?  A.  Yes. 

Q.  Did  you  at  any  time  go  to  this  job  that  Mr. 
(Jilson  testified  he  was  doing  on  the  east  side  of 
Webster  Avenue  near  173d  Street  in  the  Bronx? 
A.  No. 

Q.  The  president  of  the  plaintiff  testified  that 
he  saw  you  on  the  Bashien  job,  which  was  on 
Whitlock  Avenue;  did  you  ever  meet  the  presi- 
dent of  the  plaintiff  on  that  job?   A.  No,  sir.  1167 

(,).  The  president  of  the  plaintiff  testified  that 
he  had  a  conversation  with  you  in  which  he  said 
the  following  conversation  took  place  between 
h'm  and  you,  as  follows:  (Page  225)  "What  are 
you  going  to  do  here?"  And  the  plaintiff's  presi- 
dent claims  to  have  said  "This  is  my  job,  1  am 
gning  1o  do  this  job  here,  I  am  going  to  start  to- 
morrow." And  then  that  you  said,  "You  won't 
do  this  job,  not  on  your  life,  you  won't  get  any 
stone  masons  on  this  job."    Did  you  ever  have 
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1168  any  such  conversation  with  the  president  of  the 
plaintiff  in  words  or  substance  that  he  has  testi- 
fied to?  A.  That  is  a  lie. 

Q.  The  president  of  the  plaintiff  testified  that 
following:  that  conversation  he  says  that  he  had 
another  conversation  with  you  over  the  phone; 
did  you  ever  have  conversations  with  Mr.  Bres- 
cia over  the  phone?   A.  That  is  another  lie. 

Q.  Did  you  ever  have  any  conversation  in 
words  or  substance  as  testified  to  by  the  plaintiff 
over  the  telephone  as  follows:  (Page  22f>)  "Why 
don't  you  want  to  give  me  any  stone  masons?" 

llfiQ  1  sa-VS'  '  SOt  "H'  tn°re  tW°  C*ayS  n?0'  ;11m1  1 
got  to  go  ahead."   He  says  that  you  said,  "You 

won't  get  any  stone  masons  there  for  no  money 

in  the  world;  I  won't  send  one  stone  mason  over 

there,  and  it  is  no  way  for  you  to  do  the  job;  you 

•  better  go  away  from  that  job."  Did  you  ever  have 

anv  such  conservation  with  the  plaintiff  in  words 

or  substance  as  he  testified  to  and  as  I  have  read? 

A.  No,  sir. 

Q.  Did  you  ever  have  any  conversation  with 
Mr.  Brescia  over  the  telephone  in  connection  with 
his  job  or  any  other  matter  ?  A.  No,  sir. 

Q.  The  president  of  the  plaintiff  testifies  (page 
1170  227)  that  he  met  you  at  the  meeting  place  of  the 
executive  committee  of  the  Bricklayers,  Masons 
and  Plasterers'  International  Union  on  or  about 
September,  1920;  is  that  a  fact?  A.  That  is  a  lie. 

Q.  He  testifies  that  at  that  time  he  had  a  con- 
versation with  you  as  follows  (p.  228) :  "I  said, 
Mr.  Mazzola,  why  do  you  refuse  to  let  my  com- 
pany go  ahead  with  the  work  on  that  job,  what 
did  you  do  that  for ?  He  said,  what  job?  I  said, 
the  Gilson  job.  He  said,  where?  I  said,  173rd 
Street  and  Webster  Avenue.  He  said,  you  won't 
do  one  day's  work  in  New  York  City  unless  you 
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drop  this  lawsuit  against  us,  no  matter  where 
you  go,  because  our  unions  control  all  over  the 
United  States."  Did  you  ever  have  such  a  con- 
versation with  the  plaintiff  either  in  words  or 
substance,  such  as  I  have  read  from  the  record? 
A.  No,  sir. 

Q.  Did  you  ever  have  any  conversation  with 
Mr.  Gilson  over  the  phone  .'   A.  No. 

Q.  Did  you  ever  meet  Mr.  Gilson  at  the  office 
of  the  Stone  Masons  Contractors  Local  74!  A. 
No,  sir,  I  don't  know  the  man  at  all  that  you  talk 
about. 

Q.  You  know  Mr.  Gilson,  one  of  the  witnesses 
called  on  behalf  of  the  plaintiff  in  this  proceed- 
ing. He  was  here  in  this  chair?  A.  I  didn't  see 
him — maybe  I  saw  him,  but  I  don't  remember. 

Q.  Do  you  know  him?  A.  1  don't  know  him. 

Q.  Do  you  know  Mr.  Bashien?   A.  No,  sir. 

Q.  Were  you  present  at  the  time  he  testified? 
A.  Yes;  I  did  not  meet  the  gentleman  before  he 
was  at  this  place. 

Q.  The  first  time  you  ever  met  either  of  these 
men,  Mr.  Bashien  or  Mr.  Gilson,  was  right  here 
in  the  room  with  the  Referee;  is  that  right?  A. 
Correct. 

Q.  What  was  your  business  before  you  became 
an  officer  of  the  Stone  Masons?   A.  Mason. 

Q.  How  long  were  you  a  stone  mason?  A.  I 
started  to  learn  my  trade  when  I  was  about  nine 
years  old. 

Q.  How  long  did  you  continue  at  it?  A.  Up  to 
about  now;  I  was  not  laying  stone;  I  am  ahle  to 
lay  stone;  I  know  how  to  teach  people  to  handle 
stone. 

Mr.  Bradbury:    T  move  to  strike  out  the 
latter  part  of  the  answer. 
Motion  denied.  Exception. 
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1174         Q.  Did  you  ever  visit  this  Phclan  job,  Mr.  Maz- 
zola! A.  I  did. 

■ 

Q.  Do  you  know  what  kind  of  stone  work  is 
being  done  there  on  this  Phelau  job?  A.  Yes. 

Q.  Will  you  please  state?  A.  There  is  three 
kinds  of  stone  work  on  the  job,  what  we  call  No. 
1  rubble  masonry,  No.  3  rubble  and  mosaic  work. 

Q.  Will  you  describe,  please,  what  kind  of  stone 
work  is  meant,  by  rubble  masonry?  A.  Rubble 
masonry  is  stone  work  that  in  this  city  is  being 
used  on  the  foundation,  all  kind  of  building  stone  is 
used,  from  the  small  spall  up  to  the  big,  heavy 
stones,  two  cubic  feet  of  stones,  big  heavy  stones. 

Q.  What  kind  of  work  is  known  as  rubble  ma- 
sonry? A.  Rubble  masonry  No.  3,  is  stone  work 
that  we  build,  which  the  real  name  in  the  art  is 
called  hammer-dressed;  there  is  no  spall  to  be 
allowed  in  between  the  building  stone. 

Q.  And  Mosaic?  A.  The  mosaic  work  is  stone, 
we  start  to  lay  kind  of  crazy  work,  start  in  with 
three  point,  live  point  and  seven  point,  the  stone 
shows  either  three  point,  live  point  or  seven  point 
Q.  You  mean  shows  that  on  the  face?  A.  On 
the  face. 


1175 
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By  the  Referee. 

Q.  How  many  sides  to  a  stone?  A.  Seven  sides 
to  a  stone  or  five  or  three;  that  is  called  mosaic. 

Q.  What  do  you  call  the  ordinary  cellar  wall 
18  inches  thick  ?  A.  That  is  rubble  masonry,  No.  1 
rubble  masonry. 

By  Mr.  Menken. 

■ 

Q.  What  was  the  thickness  of  the  walls  of  these 
buildings  there,  the  Phelan  buildings?  A.  Sup- 
posed to  be  18-inch  walls,  small  house. 
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Q.  Were  these  walls  exposed,  or  how  were  they  1177 
constructed  with  reference  to  the  surface  of  the 
earth?  A.  The  cellar  of  the  house  is  rubble  ma- 
sonry Xo.  1.  Then  they  have  the  stoop  and  those 
retaining  walls,  that  is  hammer-dressed  or  rubble 
masonry  No.  3,  if  you  want  to  call  it.  Some  of 
these  houses  there  is  a  chimney  where  they  build 
mosaic. 

Q.  Can  you  tell  from  your  own  experience  how 
many  cubic  feet  of  rubble  stone  work  No.  3,  such 
as  y.m  have  described,  a  stone  mason  can  reason- 
ably do  in  eight  hours'  work?  A.  A  stone  mason 
what  we  got,  a  first  class  stone  mason,  if  he  will  hjq 
give  you  from  35  to  40  feet  of  this  hammer- 
dressed  No.  3,  he  is  a  very  good  man. 

Q.  And  what  of  rubble  stone  work  No.  1?  A. 
Hubble  stone  work  on  18-inch  wall,  a  man  that  will 
give  a  contractor  on  the  rubble  masonry  18-inch 
wall — any  man  that  gives  the  amount  of  75  cubic 
feet  in  a  day's  work,  he  gives  a  fair  and  plenty 
day's  work. 

Mr.  Bradbury:  I  move  to  strike  out  the 
answer  as  irrelevant  and  incompetent. 

The  Referee:  Motion  to  strike  out  the  an- 
swer granted,  except  where  it  says  "75  cubic 
feet." 

Q.  In  connection  with  doing  this  work,  this 
stone  mason  requires  the  assistance  of  a  stone 
mason  helper,  does  he  not?   A.  Yes. 

Q.  And  if  there  are  four  or  five  stone  masons 
working  on  the  job,  how  many  stone  mason  help- 
ers would  be  required? 

Mr.  Bradbury:  Objected  to,  it  is  outside 
of  the  inquiry. 

Objection  overruled.  Exception. 
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1180      A.  For  four  stone  masons  three  laborers,  and  five 
stone  masons  four  laborers. 

The  Referee:    It  works  out  about  two- 
thirds  of  a  laborer. 

Q.  In  addition  to  the  building  of  a  wall,  is  there 
any  other  work  that  has  to  he  done  to  complete 
the  same?  A.  The  pointing  up. 

Q.  As  to  this  rubble  masonry  No.  1,  the  point- 
ing up  that  wall,  how  many  superficial  square  feet 
will  a  mason  do  in  a  day?  A.  About  from  800  to 
1,000  square  feet. 

Q.  And  doing  that  work,  is  there  any  assist- 
ancp  (}mt  js  given  to  him?  A.  Yes,  of  a  helper. 

Q.  And  that  is  a  stone  mason's  laborer?  A.  Yes, 
a  half. 

Q.  And  that  is  a  stone  mason's  laborer  will 
serve  two  stone  masons  in  doing  the  pointing 
up  work  ?   A.  Yes. 

Bij  Mr.  Bradbury. 

Q.  One  half  of  a  laborer  for  two  masons  in 
pointing  up?  A.  One  laborer  for  two  masons. 

By  Mr.  Menken. 

1ft?  Q.  In  reference  to  the  mosaic  work  which  you 
have  referred  to  on  the  Phelan  buildings,  how 
many  cubic  feet  of  that  kind  of  stone  work  would 
two  stone  masons  do  in  a  day?  A.  25  to  30  square 
feet. 

Q.  Will  you  describe  how  that  work  is  built? 
A.  I  show  you  the  three  side,  five  side  and  seven 
side;  there  is  one  side,  two,  three,  four,  five,  six 
and  seven.  There  is  five  on  this,  one,  two,  three, 
four,  five;  there  is  three  sides  on  this,  one,  two, 
three  (indicating  by  hands). 
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Q.  And  is  that  work  in  any  way  backed  up  as 
they  call  it!  A.  Yes,  back  it  up  for  them,  a  differ- 
ent mason. 

Q.  In  connection  with  the  completion  of  this 
mosaic  work,  is  there  also  pointing  up  necessary 
to  be  done  ?  A.  Yes,  sir. 

Q.  How  many  superficial  feet?  A.  About  150 
aqua  re  feet  per  day. 

Q.  Pointing  up  by  the  cubic  foot  of  that  kind 
of  mosaic  work,  or  is  it  measured  by  the  super- 
liciul  area?   A.  The  superficial  area,  square  feet. 

Mr.  Menken:    That  is  all. 

Cross  examination  by  Mr.  Bradbury. 

Q.  When  did  you  come  to  this  country?  A.  In 
1893. 

Q.  How  old  were  you  then?   A.  Twenty-five. 

Q.  How  old  are  you  now?  A.  Fifty-three. 

<v>.  .Since  coming  here  what  business  did  you  en- 
gage in,  what  work?    A.  Mason. 

Q.  Did  you  work  as  an  ordinary  mason?  A. 
Yes,  sir. 

Q.  Whereabouts?   A.  Around  the  country. 

Q.  Did  you  work  as  an  ordinary  mason  in  this 
city?  A.  For  a  while. 

Q.  In  the  Borough  of  Manhattan?   A.  Yes,  sir. 

Q.  Whereabouts?   A.  All  around  the  city. 

Q.  Did  you  ever  work  in  the  Borough  of  the 
Bronx?   A.  Yes,  sir. 

Q.  Did  you  ever  work  in  the  Borough  of  Brook- 
lyn? A.  Yes,  sir. 

Q.  Did  you  ever  work  in  the  Borough  of 
Queens?   A-  No,  I  don't  think  I  did. 

Q.  Did  you  ever  work  in  Richmond  Borough? 
A.  No,  sir. 

Q.  Where  have  you  ever  worked  outside  of 
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1186  what  is  now  the  Greater  City  of  New  York?  A. 
I  worked  all  around  Long'  Island. 

Q.  Whereabouts  on  Long  Island?  A.  I  remem- 
ber one  particular  job — on  the  Gould  property  at 
Port  Washington. 

Q.  What  did  you  work  on  at  Port  Washington? 
A.  I  worked  there  on  ashlar,  and  rubble  masonry 
No.  o  and  rubble  masonry  Xo.  1. 

Q.  When  was  that  ?  A.  It  was  about  22  years 
ago  when  I  finished  that  job. 

Q.  How  long  were  you  working  there?  A.  Six 
or  seven  months. 

Q.  Six  or  seven  months  doing  stone  mason 
work  on  one  job?  Yes. 

Q.  What  kind  of  a  place  was  that  ?  A.  Gould's 
place. 

Q.  A  private  home?  A.  No,  he  built  there  two 
greenhouses,  and  a  long  sea  wall  and  a  stone  man- 
sion. 

Q.  Where  else  have  you  worked  on  Long 
Island.'    A.  1  don't  remember  now. 

Q.  You  don't  remember  any  other  place  that  you 
have  worked  on  Long  Island  excepting  this  place 
at  Port  Washington  ?   A.  Yes. 

Q.  Can  you  tell  me  any  place  that  you  worked 
1188  on  this  borough  as  an  ordinary  stone  mason?  A. 
When  I  stopped  and  picked  up  this  job  I  was 
working  on  the  Central  Brewery. 

Q.  You  were  working  there  as  a  stone  mason? 
A.  Yes. 

Q.  You  became  president  of  the  stone  masons? 
A.  That  I  organized. 

Q.  You  organized  this  local  No.  74?  A.  Yes, 
sir. 

Q.  When  did  you  organize  it  ?  A.  I  am  telling 
you. 
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Q.  Can  you  give  me  the  year?  A.  Twenty-two  1189 
years  ago. 

Q.  1900?   A.  1899—22  years  ago.   We  got  the 
charter  in  1900. 

Q.  You  say  you  came  here  in  1893?   A.  Yes. 

Q.  And  you  organized  the  defendant  Local  74 
in  1899  or  1900  ?  A.  Yes,  sir. 

Q.  Can  you  say  now  what  time  you  worked  as 
an  ordinary  stone  mason?  A.  From  the  time  I 
landed  here  until  I  got  this  job. 

Q.  And  you  can  only  tell  me  of  two  jobs  that 
you  worked  on,  the  Central  Brewery  and  the  one 
at  Fort  Washington?  A.  You  don't  want  me  to  hqq 
mention  all  those  that  1  was  working  on.  You 
have  got  to  have  a  very  big  job,  a  very  large  oper- 
ation to  put  in  three  weeks  on,  a  large  stone 
operation,  as  far  as  New  York  is  concerned. 

Q.  Did  vou  belong  to  any  union  then?    A.  I  ' 
did. 

Q.  Before  you  organized  Local  No.  74?  A. 
Yes. 

{}.  What  was  that  ?  A.  Local  82  of  Pittsburgh, 
Pennsylvania. 

Q.  What  was  the  name  of  the  parent  union? 
A.  National  Stone  Masons'  Association  at  the 
time,  it  was.  1191 

Q.  You  are  a  subordinate  of  what  parent  organ- 
ization now?  A.  Of  the  Bricklayers'  National 
Union  of  America. 

Q.  The  Bricklayers',  Masons'  and  Plasterers' 
National  Union  of  America?  A.  Yes,  and  what 
they  call  marble  workers. 

C^.  So  when  you  were  also  asked  the  question 
whether  your  union  was  a  brick  masons'  union  or 
had  anything  to  do  with  the  brick  masons'  union, 
you  relied  on  the  fact  that  your  particular  local 
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1192      only  had  four  members  stone  masons,  is  that 
right? 

Mr.  Menken:   Objected  to  as  not  the  ques- 
tion that  was  asked. 

Q.  You  are  a  subordinate  union  of  the  parent 
body  that  also  has  in  it  brick  masons?  A.  Yes, 
sir. 

Q.  What  is  the  executive  committee  in  the  city 
of  New  York  of  which  you  are  a  member  by  rea- 
son of  your  connection  with  Local  74?  A.  It  is 
composed  of  the  representatives  of  each  local 
bricklayers,  masons  and  stone  setters  and  marble 
workers. 

Q.  All  those  representatives  represent  locals 
that  are  subordinate  locals  of  the  parent  body, 
the  International  Union?    A.  Exactly. 

Q.  Who  are  the  members  of  the  executive  com- 
mittee at  this  time  representing  the  different  lo- 
cals of  the  parent  body  in  the  Greater  City  of 
New  York?    A.  I  don't  know. 

Q.  Are  you  a  member?   A.  No,  sir. 

Q.  How  long  since  have  you  been  a  member 
of  the  executive  committee?   A.  I  never  belonged 
to  the  executive  committee. 
1194        Q-  Did  you  ever  attend  their  meetings?  A. 
Sometimes  I  did. 

Q.  Mr.  Clancy  that  we  have  referred  to,  is 
connected  with  which  union?  A.  I  don't  know, 
one  of  the  bricklayers'  locals.  Either  34  or  37 
or  No.  1,  different  locals. 

Q.  Who  is  the  representative  on  the  executive 
committee  here  in  the  City  of  New  York  from 
your  Local  No.  74?  A.  There  is  only  one,  Con- 
forti. 

Q.  One  of  the  defendants  in  this  action?  A. 
He  is  a  member  of  Local  No.  74. 
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Q.  He  was  one  of  the  men  in  court  in  this  UflB 
cast  ?    A.  No,  sir,  I  never  seen  him  in  court. 

The  Referee:  When  von  sneak  of  the  ex- 
ecutive  committee,  do  you  speak  of  the  ex- 
ecutive committee  of  the  parent  body ! 

Mr.  Bradbury:  The  executive  committee 
are  members  or  representatives  of  the  dif- 
ferent local  subordinates  of  the  parent  body 
within  the  Greater  City  of  New  York;  is 
that  right,  Mr.  Witness? 

The  Witness:    Yes,  that  is  correct. 


1196 


Q.  Mr.  Mazzola,  referring  to  the  executive  com- 
mittee, I  mean  the  representatives  of  the  differ- 
ent locals  in  the  Greater  City  of  New  York,  that 
is  the  representatives  of  locals  that  are  locals  of 
the  parent  union,  the  international  union,  and 
that  is  the  same  executive  committee  you  have 
in  mind,  is  it  not?  A.  There  is  only  one  execu- 
tive committee. 

Q.  And  that  is  the  way  that  T  have  referred  to 
that  it  is  made  up,  of  representatives  of  the  dif- 
ferent locals  that  are  subordinate  locals  of  the 
parent  union,  here  in  Xew  York?  A.  That  is 
right. 

Q.  Where  does  the  executive  committee  that  I  1197 
have  referred  to  meet  ordinarily?    A.  I  don't 
know. 

Q.  Where  have  you  ever  met  with  them  or  been 
present  when  they  met?  A.  So  many  places — 
they  change  from  one  year  to  another. 

Q.  Can  you  name  any  one  place?  A.  I  think 
t  hey  met  on  o'4th  or  b7tb  Street. 

By  the  Referee. 

Q.  You  are  not  a  member  of  that  executive 
committee?   A.  No,  I  have  nothing  to  do  with  it. 
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1198  By  Mr.  Bradbury. 

Q.  Did  they  ever  moot  in  116th  Street?  A. 
Yes,  sir. 

Q.  When  was  that?  A.  In  the  Lenox  Casino. 

Q.  Where  is  the  present  office  or  headquarters 
of  liocal  74,  the  defendant  here  in  this  action? 
A.  415  East  114th  Street. 

Q.  How  Ions  have  they  been  there?  A.  About 
three  years. 

Q.  W7here  were  they  located  before  that?  A. 
331  East  112th  Street;  at  another  time  we  had 
it  on  the  southeast  corner  of  HGth  Street  and 

1199  First  Avenue. 

Q.  You  live  in  the  same  building,  do  you  not? 
A.  Yes,  in  the  same  building. 

Q.  What  are  the  functions  of  the  executive  com- 
mittee that  I  have  referred  to?  A.  I  don't  know; 
I  couldn't  tell  you. 

Q.  What  is  its  duties?  A.  I  don't  know;  1 
couldn't  tell  you;  I  have  no  interest  in  that. 

Q.  What  kind  of  questions  do  they  pass  upon? 
A.  I  am  not  interested  in  that. 

Q.  I  don't  care  whether  you  are  interested  or 
not;  do  you  know  what  kind  of  questions  they 
pass  upon  ?   A.  I  don't  know. 

1200 

Q,  Are  you  absolutely  ignorant  of  the  duties 
or  purpose  of  the  executive  committee;'  A.  Yes, 
1  am. 

Q.  You  say  you  yourself  have  never  been  a 
member  of  the  executive  committee  t   A-  Never. 

Q.  You  have  attended  their  meetings,  haven't 
you?  A.  Maybe  once  a  year — once  in  two  years 
or  three  years. 

Q.  You  have  a  perfect  right  to  attend  meetings 
if  you  wanted  to?   A.  No. 
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Q.  But  you  do  if  you  want  to?  A.  T  must  ask  1201 
permission  to  get  in. 

Q.  But  the  permission  has  never  been  denied 
you?    A.  Sometimes,  yes. 

Q.  Have  they  denied  you  permission  at  any 
time!  A.  Yes. 

(,).  When  was  that?   A.  I  don't  know. 

Q.  What  year  was  that  ?    A.  I  don't  know. 

Q.  Why  did  they  deny  you  admission?    A.  I 
don't  know. 

Q.  Who  was  it  that  denied  you  admission?  A. 
T  don't  know  it  was. 

Q.  Where  were  they  meeting  then?  A.  I  don't 
remember, 

Q.  But  it  has  been  your  practice  to  attend  these 
meetings  once  or  twice  a  year;  is  that  right?  A. 
Yes,  once  a  year;  once  in  two  years;  once  a  year 
or  every  two  years. 

Q.  Would  the  records  of  the  meetings  of  the 
executive  committee  show  who  was  present?  A. 
I  don't  know;  I  did  not  read  that. 

(t>.  Yon  do  not  think  it  would  show  that  you 
were  present,  do  you?  A.  I  did  not  read  that. 

Q.  You  say  you  have  been  going  to  those  meet- 
ings once  or  twice  a  year;  for  how  many  years? 
A.  I  did  not  say  that.  1203 

Q.  What  did  you  say?  A.  I  did  not  say  noth- 
ing; you  say  that. 

Q.  How  often  have  you  gone  to  those  meetings? 
A.  1  don't  know. 

The  Referee :  Can't  you  answer  the  ques- 
tion ? 

The  Witness:  lie  stated  it  to  me  and  asked 
me  the  same  question  about  ten  times.  I  an- 
swered him  and  I  have  said  I  have  been  to 
those  meetings  once  every  year  or  every  two 
years. 
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1204  Q.  IIow  long  has  the  executive  committee  been 
in  existence?   A.  I  don't  know. 

(,).  When  was  the  first  time  you  ever  attended 
one  of  the  meetings?   A.  I  don't  remember. 

Q.  Is  it  so  long  ago  that  you  don't  remember? 
A.  I  don't  remember. 

Q.  Is  it  20  years  ago?  A.  I  don't  know. 

Q.  Is  it  ten  years  ago?  A.  I  don't  know;  I 
don't  remember. 

Q.  Is  it  as  long  as  five  years  ago?  A.  I  don't 
remember. 

Q.  Do  you  ever  remember  attending  any  meet- 
„        ing?    A.  I  don't  know. 

Q.  You  don't  remember  whether  you  ever  at- 
tended a  meeting  or  not,  do  you?  A.  I  told  you 
once  every  year  or  every  two  years. 

Q.  Why  did  you  go  to  those  meetings,  what  for? 
A.  That  is  my  business. 

Q.  You  went  there  on  your  business,  didn't  youf 
A.  When  I  arn  going  (here  it  is  my  business. 

Q.  Isn't  it  a  matter  of  a  stone  mason's  business 
when  you  go  there?   A.  I  don't  know. 

Q.  It  was  your  own  private  personal  business? 
A.  1  don't  remember  what  was  my  object;  when 
I  go  there  I  remember  what  I  go  there  for. 
1206  Q.  Did  you  ever  go  there  on  your  own  pri- 
vate and  personal  business.*  A.  I  don't  know;  I 
don't  remember. 

Q.  Did  you  ever  go  there  on  business  for  your 
union,  Local  No.  74  ?   A.  I  don't  know. 

Q.  If  your  union,  Local  No.  74,  calls  a  strike 
or  stops  its  men,  has  the  executive  committee  got 
anything  to  do  with  that?  A.  I  can't  answer 
that,  I  don't  know. 

Q.  Would  the  executive  committee  have  any- 
thing to  do  with  it?  A.  I  don't  know;  I  have 
no  knowledge  of  that. 
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Q.  If  there  was  a  complaint  because  you  would  1207 
not  permit  men  to  work  on  any  particular  job, 
would  the  executive  committee  have  any  juris- 
diction over  the  matter;'   A.  I  don't  know,  1  have 
no  knowledge  of  that. 

Q.  You  have  stripped  the  work  heretofore  on 
jobs,  haven't  you  .'    A.  No,  sir. 

Q.  You  never  did?   A.  No,  sir. 

Q.  You  never  in  any  way  interfered  or  influ- 
enced men  members  of  Local  No.  74  not  to  work 
on  any  particular  job? 

Mr.  Menken:    Objected  to  unless  confined 
to  the  issues  in  this  action.  1208 
Objection  overruled.  Exception. 

A.  No,  sir. 

Q.  Did  your  union  ever  have  any  question  up 
before  it  as  to  whether  or  not  its  members  would 
work  for  any  given  man  or  on  any  given  job? 
A.  No,  .sir,  I  don't  know;  1  don't  remember. 

Q.  That  matter  has  never  been  discussed  as  far 
as  you  know  in  your  union;  is  that  right?  A. 
I  don't  know;  I  don't  remember;  I  can't  tell  you. 

(c>.  Can  you  tell  me  anything  at  all  that  the  ex- 
ecutive committee  has  to  do  or  might  do  or  should 
do,  or  whatever  its  powers  are.'  1209 

Mr.  .Menken:   Objected  to;  this  man  is  not 
a  member  of  this  committee. 

Objection  overruled.  Exception. 

A.  No,  sir,  I  can  not. 

Q.  Can  you  give  the  name  of  any  other  member 
xif  the  executive  committee  other  than  Mr.  Clancy 
at  any  time?     A.  No,  sir. 

Q.  You  can't  give  a  single  one?  A.  No. 

Q.  Not  even  Conforti  ?  A.  1  did  give  you  Con- 
forti. 
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1210  Q.  And  Conforti  and  Clancy  are  the  only  two 
names  that  you  can  recall  in  22  years;  is  that 
right?  A.  Correct. 

Q.  I  will  ask  you  to  think  for  a  moment.  Have 
you  thought  about  it?  A.  I  always  thought  about 
it. 

Q.  You  can't  recall  in  22  years  any  member 
of  the  executive  committee  other  than  Mr.  Clancy 
and  Mr.  Conforti;  is  that  right?   A.  Yes. 

Q.  How  long  has  Conforti  been  a  member  of 
the  executive  committee?  A.  I  don't  know. 

Q.  One  year?   A.  I  don't  know. 

1211  ^"  ^W0  years*  ^'  *  don't  remember;  I  don't 
recollect. 

Q.  Three  years?   A.  I  don't  remember. 

Q.  Do  you  know  anybody  by  the  name  of  George 
Hopkins?    A.  No,  sir. 

Q.  Do  you  know  a  man  by  the  name  of  John 
Donnelly?    A.  No,  sir. 

Q.  Do  you  know  anyone  by  the  name  of  Skin- 
ner?   A.  No,  sir. 

Q.  What  are  your  duties  as  president  of  Local 
Xo.  74?  A.  I  think  that  is  my  business,  not  yours. 

Q.  Is  that  your  answer  to  my  question?  A.  I 
think  so. 

1212  Q.  Is  that  the  answer  that  you  want  to  make 
to  my  question,  that  it  is  your  business?  Yes, 
sir. 

Q.  You  don't  want  to  make  me  any  other  an- 
swer?  A.  I  think  that  is  an  answer. 

Q.  Have  you  any  reason  for  not  wanting  to  an- 
swer that  question?   A.  No  reason  at  all. 

Q.  Did  you  preside  over  the  meetings  of  Local 
No.  74?    A.  I  don't  know. 

Q.  Do  you  call  the  meetings  together?  A.  I 
don't  know;  T  don't  remember  that. 
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Q.  Did  you  ever  preside  over  a  meeting  of  Local  1213 
No.  74?    A.  I  don't  know. 

Q.  Has  Local  No.  74  got  any  by-laws?  A.  Yes. 

Q.  Has  it  got  any  constitution?    A.  It  must 
have. 

Q.  What  is  it,  an  association  or  corporation? 
A.  Association,  union,  subordinate  union. 

Q.  How  did  you  organize  it ;  you  got  your  char- 
ter from  whom?  A.  The  international  union. 

Q.  With  headquarters  located  in  Indianapo- 
lis?  A.  That  is  one. 

Q.  How  often  do  you  hold  meetings  of  the  union 
Local  No.  74?   A.  I  don't  remember. 

Q.  When  did  you  hold  the  last  meeting?  A.  I 
don't  remember. 

Q.  Who  presides  over  the  meetings?  A.  I  don't 
remember. 

Q.  What  other  officers  are  there  of  this  local 
No.  74?  A.  I  told  you,  two  secretaries;  the  rest 
I  don't  know. 

Q.  As  I  understand  it,  the  only  officers  then 
is  yourself  as  president  and  business  agent  or 
manager?    A.  Yes. 

Q.  And  two  recording  secretaries;  are  there 
any  other  officers?   A.  There  must  be. 

Q.  Do  you  know  of  any  others?   A.  No,  sir.  1215 

Q.  Outside  of  yourself  and  the  two  officers,  are 
there  any  other  officers?   A.  I  don't  recollect. 

Q.  Have  there  ever  been  any  other  officers 
besides  those  three?   A.  One — I  don't  know. 

{}.  Yourself  as  president  and  business  agent 
and  two  secretaries?  A.  I  don't  know;  there  must 
be. 

Q.  Who  are  the  others?    A.  I  don't  know. 
Q.  Did  you  ever  attend  the  meetings  of  Local 
74?    A.  When  I  felt  like  it 
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1216        Q.  How  often  did  you  feci  like  itf   A.  I  don't 
recollect. 

Q.  When  did  you  attend  the  last  meeting?  A. 
I  don't  recollect;  1  don't  know. 

Q.  You  don't  know  when  you  were  there  last? 
A.  A  man  can't  be  exact. 

Q.  Have  you  been  there  this  year?  A.  I  don't 
know;  I  don't  remember. 

Q.  Were  you  there  last  year?  A.  I  don't  re- 
member. 

Q.  On  what  floor  are  the  headquarters  of  Local 
74  at  this  address  415  East  114th  Street,  ground 
floor?   A.  Yes. 

Q.  What  floor  do  you  reside  on  ?  A.  In  the  same 
building. 

Q  Which  floor?  A.  On  the  second  floor,  two 
flights  up. 

Q.  How  many  members  are  there,  if  you  know, 
of  Local  No.  74?   A.  I  don't  know. 

Q.  More  than  100?    A.  I  don't  know. 

Q.  Less  than  100?   A.  1  don't  remember. 

Q.  You  haven't  any  idea  how  many  members 
there  are,  whether  100  or  500;  is  that  right?  A. 
Yes. 

Q.  And  your  answer  is  just  as  true  as  all  the 
1218     rest  of  your  testimony 

Mr.  Menken:    That  is  objected  to. 
Objection  sustained.  Exception. 

Q.  You  have  no  idea  whether  100  or  500  or  1,000 
members?  A.  No. 

Q.  No  idea  at  all  as  to  the  number  of  members? 
A.  No. 

Q.  You  are  utterly  unable  to  approximate  it? 
A.  I  don't  know  whether  five  or  six  or  seven  hun- 
dred; I  don't  know  how  many  there  are. 
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Q.  Did  you  ever  take  occasion  to  look  it  up!  1219 
A.  No,  sir. 

Q.  How  are  you  paid,  by  the  month  ?  A.  I  don't 
know. 

Q.  You  don't  know  how  you  are  paid!  A.  No. 

Q.  What  is  your  salary?  A.  I  don't  remember. 

(t).  How  long  have  you  been  drawing  a  salary! 
A.  I  don't  remember. 

Q.  Have  you  boon  drawing  a  salary  ever  since 
you  were  president! 

Mr.  Menken:    I  object  to  this  line  of  ex- 
amination, it  has  nothing  to  do  with  the  is- 
sues in  this  case  whether  this  man  drew  a  1220 
salary  or  not. 

Objection  overruled.  Exception. 

A.  I  don't  remember. 

Q.  Can  you  tell  me  what  salary  you  are  draw- 
ing  or  ever  have  drawn?  A.  No,  1  can't;  I  don't 
remember. 

Q.  Are  you  making  the  answer  to  me  because 
yon  don't  know.   A.  I  don't  recollect. 

Q.  lias  Local  74  got  a  telephone?    A.  Yes. 
How  long  have  they  had  a  telephone!  A. 
I  don't  know. 

Q.  Did  you  ever  talk  over  that  telephone?  A.  1221 
I  telephone  when  I  like  to.   I  call  up  sometimes. 

Q.  You  have  talked  over  that  telephone!  A. 
What  is  the  use  of  asking  me  those  questions;  why 
are  we  paying  the  telephone  bill  but  for  to  get 
service. 

Q.  Did  you  ever  talk  over  that  telephone?  A. 
I  talked  to  tbo  telephone,  the  secretary  talks, 
everybody  talks  over  the  telephone  and  we  pay 
for  it. 

Q.  What  are  the  dimensions  that  make  75  cubic 
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1222  feet  of  a  wall  18  inches  thick?  A.  Give  me  a  rule 
and  I  will  measure  a  piece  of  wall. 

Q.  Give  me  the  figures  now!  A.  Give  me  a  rule 
and  I  will  do  it. 

Q.  Give  me  the  dimensions  that  will  give  you 
75  cubic  feet  of  18  inch  thick  wall;  don't  you  want 
to  answer  the  question!  A.  Yes;  I  will  measure 
the  wall,  the  width  of  the  wall  and  the  total  cubic 
feet,  whatever  the  wall  covers. 

Q.  What  does  the  cubic  feet  mean?  A.  1  by  1 
by  1. 

Q.  What  does  that  mean?  A.  That  is  cubic  feet 

1223  or  cu^c  yards. 

Q.  What  would  be  the  dimensions  to  make  a 
wall  18  inches  thick — to  make  a  stone  wall  75 
cubic  feet,  what  would  be  the  dimensions  of  that 
wall  18  inches  thick;  how  long,  how  high  and  how 
thick?  A.  I  would  have  to  put  it  on  the  paper. 

Q.  Please  do  so?  A.  (Witness  figures  on 
paper.)  Twelve  feet  long,  four  feet  one  inch  high 
and  18  wide  will  give  you  75  feet. 

Q.  Mow  high  were  these  walls  in  the  Phelan 
job?    A.  I  don't  know;  T  did  not  measure. 

Q.  How  long  were  they  ?  A.  1  did  not  measure. 

Q.  When  was  the  last  time  you  were  on  the 

1224  Phelan  job  ?   A.  I  don't  remember. 

Q.  Have  you  ever  been  on  the  Phelan  job  since 
yon  were  there,  since  the  time  the  plaintiff  in  this 
action  was  engaged  there?   A.  I  don't  remember. 

Q.  Now,  Mr.  Mazzola,  don't  you  know  whether 
you  have  ever  been  on  the  Phelan  job  or  not  at 
the  time  you  were  there  when  the  plaintiff  in  this 
action  was  engaged  there  on  the  work?  A.  Maybe 
I  have  been  there;  I  don't  know;  I  am  passing 
through  there  quite  a  good  deal. 

Q.  Your  answer  is  that  you  don't  know  whether 
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you  have  been  on  the  Phelan  job  since  the  plain-  1225 
tiff  was  engaged  in  work  there;  was  that  your 
answer  ?   A.  My  answer  is  that  I  might  have  been 
there  several  times. 

Q.  Have  you  ever  been  there?   A.  Certainly.  I 
pass  there  every  day. 

Q.  Have  you  ever  been  on  the  job  itself?  A. 
Yes. 

(t>.  When  ?   A.  For  about  two  months  ago  I  was 
on  the  job  to  see  the  pointing  up  all  around. 

Q.  Walking  all  around  the  job  about  two  months 
ago.'    A.  Y<>s;  then  I  wenl  to  the  hospital. 

Q.  How  (lid  you  walk  around  that  ?  A.  Me  and  ,22g 
Caferelli. 

Q.  Anybody  else?   A.  No,  sir. 

Q.  Is  that  just  what  you  saw  that  time  that 
you  pass  your  opinion  on  here  to-day?  A.  No, 
sir;  I  pass  my  opinion  on  the  kind  of  work  that  is 
there;  I  do  not  have  to  pass  my  opinion  on  that 
particular  job,  because  I  am  seeing  jobs  every 
day,  and  since  I  was  nine  years  old  when  I  started 
in  business  to  learn  the  trade. 

Q.  When  were  you  up  on  the  Phelan  job  prior 
to  the  timo  yon  say  you  were  there  two  months 
ago?   A.  I  don't  remember. 

Q.  Prior  to  two  months  ago  you  have  no  recol-  1227 
lection  of  being  on  the  Phelan  job,  when  you  were 
there  and  the  plaintiff  was  there?  A.  No. 

Q.  Did  anybody  see  you  on  the  job  two  months 
nuo  ;'    A.  1  couldn't  say. 

Q.  Didn't  you  talk  to  Mr.  Phelan?   A.  No. 

Q.  Did  you  see  Mr.  Caferelli?   A.  No. 

Q.  Did  you  sec  any  of  the  workmen?    A.  Yes. 

Q.  Did  you  talk  with  them?  A.  No. 

(t>.  What  time  of  the  day  was  it?    A.  I  don't 
know;  I  don't  recollect  the  time. 
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1228        Q.  Was  it  in  the  morning?  A.  I  don't  recollect. 

Q.  Was  it  in  the  afternoon?  A.  T  don't  recol- 
lect. 

Q.  Was  it  at  night!  A.  1  don't  recollect ;  it  was 
during  the  working  hours. 

Q.  Did  you  go  in  any  of  the  houses?   A.  No. 

Q.  What  did  you  do,  just  go  along  the  sidewalk  ? 
A.  Go  around  the  job  and  take  a  look  how  the 
bricklayers  do  and  how  the  plasterers  do.  I  like 
to  see  those  things,  that  is  how  you  learn,  when  you 
take  a  look  and  remember  this  fancy  work,  this 
kind  of  brick  work,  lumber  work  and  so  forth. 

Q.  Do  you  know  that  this  man  that  came  down 
here  to  testify,  do  you  know  these  men  who  testi- 
fied that  are  members  of  local  No.  74,  and  did  you 
know  they  were  coming  here  to  testify  before  you 
met  them  here?  A.  No. 

Q.  You  didn't  know  a  thing  about  that  until 
you  met  them  here,  is  that  right?   A.  Yes. 

Q.  In  22  years  you  haven't  done  any  mason 
work  yourself,  have  you  ?  A.  No ;  once  in  a  while 
when  I  go  down  to  any  job  and  T  find  a  shoemaker 
there  I  tell  him  what  to  do. 

Q.  In  other  words,  if  you  go  to  a  job  and  find 
a  shoemaker  on  the  job,  you  teach  him  how  to  do 
1230  the  work?  A.  If  the  fellow  makes  a  mistake  in 
setting  the  stone  I  tell  him  to  turn  it  around  up- 
side down,  the  other  way ;  take  this  corner  off. 

By  the  Beferee. 

Q.  Have  you  yourself  laid  stone  and  put  it  in 
the  wall  ?   A.  Not  for  22  years. 

By  Mr.  Bradbury. 

Q.  Do  you  say  or  do  you  mean  to  say  that  a  per- 
fectly competent  union  stone  mason  cannot  do 
more  than  75  cubic  feet  of  a  stone  wall  18  inches 
thick  in  a  day  of  8  hours  ?  A.  Yes. 
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Q.  He  can't  do  it?  A.  And  I  defy  anybody,  all 
the  masons,  I  defy  even  all  those  masons  that  they 
think  they  are  masons— if  they  come  with  me  they 
can't  work  with  me,  they  can't  do  more  than  75 
cubic  feet. 

Q.  By  that  you  mean  it  is  physically  impossible 
for  a  man  to  do  more  than  75  feet  of  stone  wall, 
cubic  feet,  18  inches  thick  in  a  day  of  eight  hours? 
A.  Correct. 

Q.  You  never  knew  or  never  heard  of  anybody 
doing  more  than  75  cubic  feet  in  a  day?  A.  Yes. 

Q.  I  mean  a  wall  18  inches  thick?  A.  When  the 
contractors  tell  the  men  to  rob  the  owner  or  rob 
the  builder — they  simply  tell  them  you  just  hil  it 
up — no  cement — no  cement  in  the  laying  of  the 
stone — some  put  it  up  that  way. 

Q.  Then  you  never  heard  and  never  saw  a  per- 
fectly honest  stone  wall  18  inches  thick  and  75 
cubic  feet  of  it  being  done  in  a  day  of  eight  hours? 
A.  Holiest  work  we  are  talking  about,  honest 
work. 

Q.  I  am  talking  about  an  honest  wall?  A.  More 
than  that,  no. 

Q.  You  never  saw  an  ordinary  wall  that  is  put 
up  in  the  City  of  New  York,  rubble  masonry,  or 
No.  1?  A.  Yes.  . 

Q.  You  never  saw  more  than  75  cubic  feet  of 
that  18  inch  thick  done  in  a  day?  A.  No- 

Q.  In  your  22  years  experience;  is  that  right? 
A.  Col  lect. 

Q.  And  you  never  heard  of  it?  A.  No,  sir. 

Q.  On  top  of  that  you  say  it  is  utterly  impos- 
sible for  any  man  to  put  up  in  a  day  of  eight 
hours,  75  cubic  feet  of  rubble  stone  masonry  18 
inches  thick,  with  two  thirds  of  a  helper?  A.  Cor- 
rect. 
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1234  By  the  Referee. 

Q.  What  year  did  you  say  you  were  working 
on  the  Gould  place  at  Port  Washington?  A.  1 
was  there  about  22  years  ago. 

By  Mr.  Bradbury. 

Q.  Who  attends  to  the  business  of  Local  No.  74 
when  you  are  not  there?  A.  I  don't  know;  the 
vice  president  probably. 

Q.  Is  there  a  vice  president?  A.  There  should 
be,  there  must  be;  you  know  how  a  society  is. 

Q.  If  there  was  a  labor  question  came  up, 

1235  would  it  be  passed  upon  without  your  approval 
or  with  your  approval?  A.  I  don't  know;  that  is 
up  to  the  union. 

Q.  Do  you  know  of  any  labor  trouble  question 
ever  having  come  up  that  you  did  not  take  part 
in  or  have  something  to  do  with ?  A.  I  don't  know. 

Q.  If  someone  were  to  complain  about  a  man 
being  called  off  or  said  to  have  been  called  off, 
that  is  called  off  of  their  job,  and  they  came  to 
your  union,  who  would  they  have  to  see?  A.  See 
me  if  1  was  there. 

Q.  If  you  were  not  there?  A.  See  somebody 
else. 

1236  Q.  Could  anybody  else  take' care  of  the  situa- 
tion in  your  absence  and  without  your  knowledge? 
A.  Somebody  else  could  take  it  up. 

Q.  They  could  take  it  up  and  dispose  of  it?  A. 
I  suppose  so. 

Q.  Would  they  have  the  right  to?  A.  Why  not; 
it  is  an  association. 

Q.  Your  answer  is  yes,  they  would  have  a  right 
to?   A.  Certainly. 

Q.  You  never  heard  of  the  Gilson  job?  A.  No, 
sir. 
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Q.  The  first  time  you  ever  heard  of  that  was  1237 
when  Mr.  Brescia  talked  about  it  here?   A.  Yes, 
sir. 

Q.  You  never  heard  of  Gilson  visiting  the  union 
or  the  executive  committee?   A.  No,  sir. 

So  that  is  all  new  to  you,  never  having  heard 
of  it  until  you  heard  of  it  on  this  hearing?  A. 
Yes,  sir. 

Q.  And  your  same  answer  applies  to  the  Baa- 
hein  job?  A.  Yes,  sir.  Everything  is  fabricated; 
all  a  lie;  a  lie  from  the  bottom. 

Q.  Mr.  Bashein  and  Mr.  Gilson  who  are  not 
in  any  way  parties  to  this  action,  you  say  lied  in  1238 
their  testimony?  A.  I  did  not  see  Bashein;  I  don't 
know  the  people  at  all;  don't  get  me  mixed;  I  say 
Mr.  Brescia  is  lying,  and  fabricating — ask  him  if 
he  is  not  lying — he  will  tell  you,  he  can't  tell  any 
different.  1  say  that  1  don't  know  the  gentlemen, 
the  two  of  them. 

Q.  Then  you  don't  deny  any  of  Mr.  Bashein 's 
or  Mr.  Gilson 's  testimony  in  this  record? 

Mr.  Menken:   That  is  objected  to. 
Objection  sustained.  Exception. 

Q.  Did  you  hear  Mr.  Bashein  testify  here?  A. 
I  was  here  when  he  was  here;  T  did  not  pay  any  1239 
attention  to  the  gentleman. 

Q.  Do  you  know  of  anything  that  he  testified 
to  that  was  not  correct  in  your  opinion? 

Mr.  Menken:   That  is  objected  to. 
Objection  sustained.  Exception. 

Q.  Didn 't  you  tell  Mr.  Menken  when  he  was  ex- 
amining you  that  Mr.  Bashein  and  Mr.  Gilson 
were  both  liars?   A.  No,  sir. 

<L>.  Did  your  counsel  ask  you  this  question,  did 
you  ever  have  a  conversation  over  the  phone  with 
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1240  Bashein,  and  your  answer  was,  that  is  another  lie ; 
did  you  make  that  answer  ?  A.  I  say  no.  That  is 
another  lie.  I  never  met  the  man,  I  am  telling  you 
1  never  met  the  man. 

Q.  You  never  saw  him  at  all  until  you  saw  him 
here!  A.  Eight  here  on  this  job;  yes,  sir. 

Q.  You  never  heard  of  his  job  until  you  heard 
of  him  here;  is  that  it?   A.  Yes,  sir. 

Q.  Didn't  the  union  ever  hear  of  this  job?  A. 
Not  so  far  as  I  know. 

Q.  You  don't  know  whether  they  did  or  not!  A. 
I  don't  know. 

1241  ^*  ^sn'^  ^  80'  *na*  y°u  don't  know  whether 
any  of  the  ollicers  ever  heard  of  the  Gilson  or 
Bashein  jobs? 

Mr.  Menken:   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  overruled.  Exception. 

A.  I  don't  know. 

Q.  You  say  there  are  three  kinds  of  stone  ma- 
son work  on  the  Phelan  job  ?  A.  Yes. 

Q.  The  first  you  say  is  rubble  masonry ;  is  that 
what  is  ordinarily  called  the  rough  stone  ma- 
sonry?  A.  Yes,  where  there  is  all  kinds  of  stones 

1242  it. 

Q.  That  is  the  character  of  the  foundation  in 
the  Phelan  job?   A.  Yes. 

Q.  "What  do  you  call  No.  2?  A.  No.  1  and  No.  3 
and  mosaic. 

Q.  No.  3  is  mosaic  work?   A.  No. 

Q.  What  is  No.  3  ?  A.  No.  3  is  hammer-dressed. 

Q.  In  which  house  or  houses  on  the  Phelan  job 
did  you  find  that  work?  A.  Practically  on  every 
stoop. 

Q.  On  the  stoops?  A.  Yes  sir,  and  I  think  on  a 
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couple  of  houses  on  the  corner  where  the  stair  1243 
was,  the  stair's  corner.   That  was  No.  3  work. 

Q.  What  is  the  character  of  that  work  that  you 
refer  to  as  No.  3?  A.  It  is  stone,  no  spall  to  bo 
laid  in  between  the  stones. 

Q.  In  other  words  in  No.  3 — the  difference  be- 
tween No.  1  and  No.  3  is  that  No.  1  any  old  kind 
of  stone  in  the  way  of  rock  or  stone  is  put  in,  and 
No.  3  they  are  selected,  large  sizes?  A.  Selected 
stone,  and  every  one  has  got  to  be  dressed. 

Q.  You  mean  cleaned  off  with  the  hammer  /  A. 
Yes. 

Q.  And  you  found  No.  3  in  the  stoops,  and  in  ]2A4 
one  or  two  of  the  retaining  walls;  is  that  it?  A. 
Not  in  the  retaining  wall,  on  one  or  two  of  the 
houses  there  is  a  return  from  the  corner — it  took 
about  three  feet  on  the  front,  and  there  is  a  re- 
turn of  about  eight  or  nine  feet  inside. 

Q.  That  you  think  is  on  one  or  two  houses?  A. 
Yes,  sir. 

(c).  Do  you  know  which  avenue?   A.  University 
Avenue. 

Q.  Is  that  one  of  the  houses  that  Mr.  Brescia 
was  working  on?   A.  I  don't  know. 

<t>.  What  is  No.  2;  if  there  are  tnree  kinds  of 
work  on  the  Phelan  job,  what  is  No.  2?  A.  Heavy  1245 
wall,  derrick  wall,  a  dry  wall. 

(,).  Where  do  you  find  a  dry  wall  on  the  Phelan 
job?   A.  None  of  that  kind  on  the  Phelan  job. 

Q.  There  is  none  of  the  No.  2  on  the  Phelan 
job?   A.  No. 

Q.  It  is  1  and  3  ?  A.  Yes. 

Mr.  Mazzola,  have  the  members  of  Local  No. 
74  been  assessed  since  this  lawsuit  was  instituted 
for  the  purpose  of  defraying  the  expenses  in  any 
way  at  all  incurred  with  this  lawsuit?   A.  Not  as 
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1246  I  know  of;  they  have  been  assessed  by  the  Na- 
tional Union  and  paid  the  dues.  We  have  been 
assessed  front  (he  National  Union  $4  a  year  for 
three  or  four  years  during  the  time  of  the  war  to 
pay  the  death  benefits  for  those  fellows  on  the 
other  side. 

Q.  But  in  your  own  local,  don't  you  have  oc- 
casion to  assess  the  men?  A.  No,  sir. 

Q.  They  pay  the  same  dues  year  in  and  year 
out?  A.  Yes,  sir. 

Q.  What  are  they  paying  now?  What  is  the 
dues  of  a  member  of  local  74  at  this  time?  A.  We 

1247  pay  *2,10' 

Q.  $2.10  per  month  ?  A.  Yes. 

Q.  And  how  long  has  that  been  the  figure?  A. 
1  don't  know,  seven  or  eight  years. 

Q.  Seven  or  eight  years?  A.  I  think  so,  we 
always  paid  that  to  the  death  benefit  and  the 
pension  fund  for  the  International.  We  are  the 
collectors  for  the  International.  Our  men  after 
twenty  years  service,  and  if  they  are  over  sixty 
years  of  age,  get  a  pension  of  $5  a  week.  If  he 
dies  for  six  months  they  give  it  to  the  widow. 

Q.  If  any  man  is  in  good  standing  for  twenty 
years  and  arrives  at  the  age  of  sixty,  he  gets  a 

1248  pension,  he  makes  an  application  and  gets  a  pen- 
sion?   A.  Yes. 

Q.  Does  that  come  out  of  that  $2.10?  A.  Yes; 
we  have  got  a  death  benefit  of  $300. 

Q.  Do  you  mean  to  say  that  the  $2.10  goes  to 
the  International?    A.  Why  certainly. 

Q.  Where  do  you  get  the  money  to  pay  your 
own?  A.  We  get  it  out  of  their  dues;  our  ex- 
penses come  out  of  that;  $1.85  goes  to  Inter- 
national, and  the  rest  comes  to  the  local. 

Q.  You  have  to  pay  your  rent,  and  the  officers 
and  everything  out  of  that?   A.  $1.35  goes  to  the 
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expenses  of  the  International;  the  difference  is  1249 
left  to  the  local. 

Q.  Tell  me  this:  The  character  of  the  stone 
work  on  the  Phelan  job  and  the  general  layout  of 
the  ground  is  just  about  the  same  all  over  the 
Bronx;  isn't  it?  A.  Pretty  good  work,  I  would 
not  say  it  is  cheap  work.  You  toll  me  about  gen- 
erally all  over  the  Bronx.  If  I  was  a  building  in- 
spector I  would  put  out  of  commission  all  sub- 
contractors. I  will  tell  you  why;  they  steal  and 
rob  them  and  don't  use  any  cement.  On  the  job, 
when  you  get  a  strict  superintendent  like  Phelan, 
he  will  tell  the  mason  the  work,  he  will  get  a  good 
job.  I  remember  when  T  was  working — you  will 
see  a  laborer  coming  in  with  a  wheelbarrow  full 
of  stone  on  the  runway,  and  dump  the  rock  out  and 
dump  it  in  the  trenches,  the  dirt  all  on  the  top, 
fill  it  up;  that  is  the  kind  of  work  that  goes  on  up 
in  the  Bronx  to-day,  yesterday  and  always. 

Q.  That  is  the  kind  of  work  that  always  has 
heen  going  on  up  in  the  Bronx?  A.  The  specula- 
tive building,  the  majority  of  it. 

Q.  In  other  words,  your  long  speech  means, 
does  it,  that  most  of  the  stone  work  done  in  the 
Bronx  is  dishonest!   A.  It  is  rotten,  yes. 

Q.  I  will  ask  you  this  question.   So  far  as  this  1251 
stone  itself  is  concerned  on  the  Phelan  job  was 
obtained,  it  was  dug  right  out  of  the  ground  on 
the  jobf  A.  Some  of  it. 

Q.  Most  of  it?    A.  Some  of  them,  and  some 
come  in  from  the  outside. 

Q.  Most  of  the  jobs  in  the  Bronx,  or  many  of 
the  jobs  in  the  Bronx,  the  stone  is  obtained  right 
on  the  plot  or  the  the  lot  itself,  the  excavator 
takes  out  the  stone,  and  that  stone  is  put  in  the 
foundation  ?   A.  Not  the  most. 
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1252        Q.  But  a  great  many?  A.  Yes. 

Q.  That  was  the  situation  on  the  Phelan  job, 
wasn't  it,  most  of  the  stone  was  found  and  taken 
right  out  of  the  ground  on  the  job  itself  ?  A.  I 
don't  know  if  it  was,  if  they  got  it  all  from  there; 
they  got  some  from  outside  because  there  was 
some  selected  bluestone. 

Q.  Where  is  the  bluestone !  A.  In  the  chimneys. 

Q.  I  have  in  mind  principally  the  foundation 
work?  A.  The  foundation  work  I  suppose  he  got 
the  majority  out  of  the  ground  there. 

Q.  So  far  as  you  know  it  came  out  of  the 
ground  ?  A.  Yes,  it  must  have,  it  was  all  rock. 

Q.  Assume  that  it  did  come  out  of  the  ground, 
that  it  was  dug  right  there  on  the  Phelan  job  and 
laid  right  up;  does  that  in  any  way  work  to  the 
advantage  of  the  stone  mason  in  laying  the  stone 
wall,  that  the  stone  is  right  under  his  feet  practi- 
cally all  the  time?   A.  No. 

Q.  It  did  not  help  him  a  bit?  A.  No,  sir. 

Q.  When  they  bring  the  stone  in  from  the  out- 
side, did  they  spread  it  all  over  the  ground  like 
you  would  find  it  where  they  took  it  out  of  the 
ground?   A.  I  suppose  so. 

Q.  You  say  that  it  is  the  usual  thing,  two  thirds 
1254  of  a  stone  mason  helper  to  a  stone  mason?  A. 
Yes ;  sometimes  more  than  that,  when  they  are  on 
the  .scaffold. 

Q.  The  mosaic  work  that  you  refer  to,  where 
there  are  three,  five  or  seven  points,  what  is  that? 
A-  The  chimney  and  the  fireplaces  inside. 

Q.  That  is  where  you  find  that  work?   A.  Yes. 

Q.  TTow  much  rubble  masonry  or  the  rough 
foundation  work  do  you  say  that  one  mason  can 
point  up  in  a  day?  A.  I  say  from  800  to  1000 
square  feet. 

Q.  And  he  only  needs  a  half  a  helper?  A.  Yes. 
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By  the  Referee.  1255 

Q.  TTow  many  cubic  feet  of  this  18  inch  cellar 
wall  would  a  workman  lay  ten  years  ago,  in  a 
day?  A.  Practically  the  same  amount  ten  years 
ago.  Twenty  years  ago  it  was  entirely  different; 
they  would  lay  50  feet  in  10  hours.  Ten  years 
ago  practically  the  same  as  to-day. 

By  Mr.  Bradbury. 

Q.  You  say  there  were  three  different  addresses 
of  Local  No.  74  since  you  have  been  connected 
with  it  or  organized  it  ?  A.  Three  or  four  since 
we  have  been  organized ;  the  first  meeting  we  had  1256 
in  108th  Street;  one  in  149th  Street  and  one  in 
187th  Street.  Twenty-two  years  is  22  years — a 
quarter  of  a  century. 

Q.  In  the  last  five  years  ?   A.  We  changed  three 
places  in  the  last  five  years. 

Q.  Did  I  get  those  three  from  you?   A.  Yes. 

Q.  Would  you  mind  giving  them  again,  please? 
A.  No.  331  East  112th  Street,  where  we  are  now, 
and  116th  Street. 

Q.  And  where  you  are  now  is  415  East  114th 
Street?  A.  Yes. 

Q.  Where  else?   A.  On  the  southeast  corner  of 
116th  Street  and  First  Avenue. 

Q.  Then  do  I  understand  it  you  went  from  116th 
Street  and  First  Avenue  to  331  East  112th  Street, 
and  from  112th  Street  to  your  present  address? 
A.  Yes. 

(t>.  You  have  been  at  the  present  address  how 
long?  A.  About  three  years. 

Q.  Did  you  move  there  since  this  suit  was  com- 
menced, Mr.  Mazzola?    A.  No. 

Q.  You  had  moved  there  before  the  Brescia 
case  was  started?  A.  I  think  so. 


1257 
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1258  Q,  Do  you  recall  the  name  of  the  man  that  the 
witness  at  the  last  hearing  said  he  worked  for  by 
the  name  of  D'Angelo;  do  you  know  that  name? 
A.  I  don't  know  which  one  you  mean. 

Q.  The  one  that  the  witness  said  he  was  work- 
ing for  /  A.  Which  one  ? 

Q.  Do  you  know  a  man  named  D'Angelo  that 
was  referred  to  here  at  the  last  hearing,  by  one  of 
the  members  of  your  local  ?  A.  Yes,  I  know  more 
than  one  D'Angelo;  the  contractor  I  know. 

Q.  Have  you  talked  with  him  lately,  with  D'An- 
,      gelo,  the  contractor?   A.  No,  I  don't  think  I  saw 

1259  ^m  aD0U*  *ne  ^as^  seven  or  eight  months;  just 
passing,  "Hello." 

Q.  Do  you  know  whether  or  not  he  is  a  client 

of  Mr.  Menken's?   A.  I  don't  know. 

(Whereupon  an  adjournment  was  taken  to  meet 
on  Thursday,  July  13,  1922,  at  2.30  o'clock  P.  M.) 


2  Rector  Street,  New  York, 

July  14,  1922. 

Met  pursuant  to  adjournment  at  3:00  P.  M. 

Present:    The  Referkk,  Mr.  Bradbury  and  Mr. 
1260  Menken. 


Albert  J.  Scitwarzler,  called  as  a  witness  in 
behalf  of  the  defendants,  being  first  duly  sworn, 
testified  as  follows: 

Direct  examination  by  Mr.  Menken. 

Q.  Mr.  Schwarzler,  what  is  your  occupation? 
A.  Builder. 

Q.  now  long  have  you  been  a  builder?  A. 
Twenty-five  years. 
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Q.  Where  have  you  done  building?  A.  Man-  1261 
hattan  and  the  Bronx. 

Q.  Are  you  building  now?    A.  Yes,  sir. 

Q.  What  line  of  building  have  you  been  engaged 
in  t  A.  Factories,  garages  and  apartment  houses. 

Q.  In  the  course  of  your  building  operations 
have  you  had  to  construct  stone  foundation  walls? 
A.  Yes,  sir. 

Q.  Have  you  done  that  work  directly  yourself? 
A.  Yes,  sir. 

Q.  Under  your  own  supervision?   A.  Yes,  sir. 

Q.  Have  you  contracted  for  that  work?  A.  No, 
I  do  that  by  day's  work.  1262 

Q.  You  do  that  by  employing  masons?  A.  Yes, 
by  employing  a  foreman  and  masons,  and  doing 
the  work  personally. 

Q.  Do  you  supervise  the  work  when  it  is  being 
done  by  you?   A.  I  supervise  all  my  work. 

Q.  Do  you  know  what  foundation  work  consists 
of,  what  kind  of  stone  work?  A.  I  do. 

Q.  Will  you  describe  it?  A.  It  is  rough  stone, 
rough  building  stone  built  into  a  wall  with  sand 
and  cement. 

Q.  And  after  it  is  built  into  the  wall,  it  is  pointed 
□pt  A.  Pointed  up. 

Q.  And  is  the  pointing  up  part  of  the  construe-  1263 
tion,  the  completion  of  the  wall?  A.  Yes,  part  of 
the  completion  of  the  stone  work. 

Q.  Did  you  do  any  such  stone  foundation  work 
in  the  latter  part  of  the  year  1919?  A.  I  did. 

Q.  1920?   A.  Yes. 

Q.  And  1921  and  1922?  A.  Continually,  and 
keep  a  gang  of  stoue  masons  going. 

Q.  Is  it  a  fact,  Mr.  Schwarzler,  you  are  one  of 
the  largest  builders  of  apartment  houses  in  the 
Borough  of  the  Bronx  to-day?  A.  I  suppose  so, 
yes. 
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1264  Q.  Are  you  acquainted  from  your  experience 
that  you  have  obtained  from  your  years  in  the  em- 
ployment of  men  doing  work,  with  the  quantity  of 
stone  mason  work  a  stone  mason  can  do  in  a  dayT 
A.  Yes,  sir. 

Q.  To-day,  does  a  stone  mason  doing  stono 
mason  work  have  any  assistance?   A.  A  laborer. 

Q.  Is  that  known  as  a  stone  mason's  laborer! 
A.  Yes,  sir. 

Q.  What  is  the  proportion  of  stone  masons  to 
stone  mason's  laborer  that  is  used?  A.  According 
to  the  work;  two  stone  masons  require  one  laborer, 

1265  ant*  some  workmen  require  less. 

Q.  In  addition  to  that,  is  there  any  labor  re- 
quired to  make  the  mortar?  A.  That  is  all  in- 
cluded. 

Q.  How  many  cubic  feet  of  foundation  stone 
work  such  as  you  have  described,  will  a  stone 
mason  do  in  a  day's  time  of  eight  hours?  A.  It 
will  depend  on  the  thickness  of  the  wall. 

Q.  Adding  to  the  question,  building  a  wall  18 
inches  thick?  A.  A  stone  mason  would  build  in 
cubic  feet,  about  from  75  to  85  cubic  feet  a  day  of 
eighteen  inch  wall. 

Q.  How  many  superficial  feet  would  a  stone 

1266  mason  point  up  of  such  a  wall  in  a  day?  A.  He 
would  point  up,  it  is  according  to  how  the  pointing 
would  have  to  be  done,  and  how  good  the  stone  is, 
they  would  average  from  800  to  1,000  feet  per 
day's  work. 

Q.  Do  you  know  what  hammer-dressed  rubble 
masonry  is?  A.  Yes. 

Q.  Will  a  stone  mason  doing  a  day's  work  do 
more  hammer-dressed  rubble  masonry  than  rough 
stone  masonry?  A.  No,  about  half. 
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Q.  And  the  pointing  up  of  such  hammer-dressed  1267 
stone  masonry  work,  about  how  much  could  be 
done  by  a  mason  in  a  day's  work  ?   A.  About  600 
or  700  feet. 

Q.  Do  you  know  the  wages  that  were  being  paid 
in  the  latter  part  of  1919  to  stone  masons?  A. 
I  think  it  was  $10  per  day. 

Q.  And  for  the  laborer?   A.  $7  a  day. 

Q.  How  much  was  paid  in  the  spring  and  fall 
and  summer  of  1920?  A.  The  same  thing. 

Q.  And  in  1921  ?  A.  The  same  thing,  there  was 
no  change  in  wages  to  amount  to  anything  that  1 
know  of.  126g 

Mr.  Menken:  You  may  inquire. 

Cross  examination  by  Mr.  Bradbury. 

Q.  Are  you  a  member  of  the  Stone  Masons  Con- 
tractors Association?  A.  1  am  not. 

Q.  Were  you  ever  a  member  of  it  ?  A.  Never. 

Q.  You  say  that  you  built  in  the  Borough  of 
Manhattan  and  the  Bronx?  A.  Yes,  sir. 

Q.  When  have  you  done  any  building  in  Man- 
hattan?  A.  Five  or  six  years  ago. 

Q.  You  haven't  done  any  in  five  or  six  years? 
A.  Yes,  I  did. 

Q,  You  haven't  clone  any  within  five  or  six  years  1269 
in  Manhattan?  A.  No. 

Q.  Where  did  you  do  any  work  in  Manhattan 
five  or  six  years  ago?  A.  160th  Street  just  west 
of  Fort  Washington  Avenue. 

Q.  What  did  you  do  up  there?  A.  A  garage. 

Q.  How  big  a  foundation  was  that?    A.  The 
foundation  was  40  feet  high,  100  by  125. 

Q.  How  long  were  you  doing  that  job 7  A. 
About  two  months. 
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1270  Q.  You  did  the  whole  job?  A.  The  whole  job. 
The  stone  work  did  not  require  that  time ;  the  ex- 
cavation and  stone  work  required  that  time. 

Q.  Do  1  understand  you  to  say  that  it  required 
two  months  time  for  you  to  do  the  excavating  and 
the  stone  work  ?  A.  That  is  right. 

Q.  Do  you  know  how  long  it  took  you  to  do  that 
excavating?  A.  We  do  the  excavating  at  the  same 
time;  we  had  the  derrick  there  to  take  the  stone 
out  and  put  it  in  the  walls. 

Q.  Do  you  mean  to  say  there  was  as  much  time 
put  in  the  stone  mason  work  as  there  was  in  the 

1271  excavating  work  1   A.  About  the  same  time. 

Q.  How  many  men  did  you  have  on  that  job  as 
an  average  ?  A.  Eight  to  ten. 

Q.  So  you  would  say  that  you  had  eight  to  ten 
men  working  two  months  in  constructing  a  stone 
foundation  forty  feet  high  100  by  125?  A.  No. 
I  say  it  is  a  foundation  40  feet  high  with  a  build- 
ing 100  by  125. 

Q,  Would  not  the  foundation  be  100  feet  one 
way  and  125  feet  the  other?  A.  Yes,  four  walls. 

.Q.  Were,  there  any  center  walls?  A.  No. 

Q.  It  was  just  one  square  100  by  125  feet  and 
40  feet  high  I   A.  Yes,  about  40  feet  high. 

1272  Q.  How  long  were  these  eight  or  ten  men  put- 
ting up  that  job?  A.  About  two  months. 

Q.  And  doing  nothing  but  stone  work?  A. 
Stone  work. 

Q.  How  thick  was  that  wall  there?  A.  Some 
places  three  feet,  three  feet  six  inches,  one  two 
foot  wall. 

Q.  Did  you  have  any  18  inch  wall?  A.  Never 
built  any  18  inch,  nothing  less  than  20. 

Q.  Then  personally  you  have  had  no  direct  ex- 
perience with  an  18  inch  wall?  A.  No  direct  ex- 
perience with  an  18  inch  wall. 
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Q.  Did  you  ever,  at  the  conclusion  of  a  day's  1273 
work  by  one  stone  mason  and  half  a  laborer, 
measure  up  their  work?  A.  Many  a  time. 

Q.  Just  one  mason  and  one  laborer?  A.  Not 
separate,  no,  not  that  way;  average  up  all  the 
eight  or  ten  at  night,  we  would  start  with  what 
they  had  begun  in  the  morning  and  divide  up  the 
number  of  men  on  the  job  and  find  out  what  each 
man  was  doing. 

Q.  Did  you  ever  do  it  yourself  ?   A.  Yes,  sir. 

Q.  The  men  that  you  employed  during  the  time 
that  you  have  enumerated  these  experiences  you 
have  referred  to,  have  been  union  stone  masons?  1274 
A.  Yes,  sir. 

Q.  As  far  as  you  know  all  are  members  of  the 
Stone  Masons  Union,  Local  No.  74?  A.  Not  all 
of  them. 

Q.  Most  of  them?  A.  Yes. 

Q.  And  you  know  Mr.  Mazzola  here  how  long? 
A.  Fifteen  or  eighteen  years. 

Q.  As  I  understand  you,  Mr.  Schwarzler,  as  T 
understand  your  testimony,  that  has  been  the 
average  amount  of  stone  mason  work  that  has 
been  done  for  you  by  union  labor?  A.  Yes,  sir. 

Q.  You  yourself  never  laid  a  wall,  did  you?  A. 
Not  stone,  I  am  a  bricklayer.  1275 

Q.  You  never  put  in  any  time  so  as  to  acquire 
any  experience  yourself  as  a  mason?  A.  As  a 
stone  mason,  no;  as  a  bricklayer,  yes. 

Q.  In  other  words,  you  never  built,  yourself, 
with  your  own  two  hands,  a  stone  wall  of  any  de- 
scription? A.  No,  sir. 

Q.  What  you  are  telling  us  is  the  amount  of 
work  that  you  have  been  in  the  habit  of  receiving 
from  union  labor?  A.  That  is  the  idea. 

Q.  Did  Mr.  Mazzola  ask  you  to  come  down  here? 
A.  No,  sir. 
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1276  Q.  Who  did,  might  I  ask?  A.  I  think  that  is 
personal,  unless  the  Referee  should  want  to  ask 
me. 

Q.  I  am  asking  you,  I  have  a  right  to?  A.  I 
refuse  to  answer. 

Q.  Have  you  any  reason  for  refusing?  A.  No, 
sir;  I  don't  think  that  it  is  necessary. 

Q.  Then  I  understand  you  to  say  that  you  re- 
fuse to  answer          that  you  are  refusing  to 

answer  without  disclosing  any  reason  why  you  re- 
fuse to  answer?  A.  No,  I  don't  say  that.  I  don't 
think  it  is  necessary. 

1277  Q.  Do  you  think  that  it  will  tend  to  incriminate 
or  degrade  you  T  A.  Not  a  bit. 

Q.  It  has  no  such  element  in  it  as  that?  A.  It 
has  not. 

Q.  "When  were  you  asked  to  come  here?  A. 
About  the  first  time  I  was  asked  I  think  is  about 
six  or  eight  months  ago. 

Q.  Did  Mr.  Menken,  the  lawyer  here,  ask  you 
to  come  ?  A.  No,  sir. 

Q.  Did  you  ever  see  him  before  to-day  ?  A.  Yes, 
I  saw  Mr.  Menken  about  two  months  ago;  he  rep- 
resented another  client  in  proceedings  about  the 
grade  of  the  street.    I  was  in  opposition — he 

1278  was  in  opposition  to  what  I  wanted  to  do ;  that  is 
the  only  time  I  ever  met  Mr.  Menken ;  it  was  two 
or  three  months  ago. 

Q.  You  had  no  business  relations  with  him  ? 
A.  Never  knew  Mr.  Menken  before  this  time  I  was 
introduced  to  him. 

Q.  You  have  not  talked  over  the  case  with  him? 
A.  No,  sir,  I  have  not. 

Q.  Have  you  talked  this  case  over  with  any- 
body? A.  1  talked  it  over  with  one  of  the  stone 
masons  who  asked  me  to  come  here. 
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Q.  Was  it  a  stone  mason  who  asked  you  to  come  1279 
here!  A.  Yes,  sir. 

Was  he  a  member  of  Local  74?    A.  I  don't 
know. 

Was  he  a  union  man?   A.  Yes. 
Q.  The  man  that  works  for  you?  A.  No. 
Q.  A  man  that  you  know?   A.  Yes. 
(t>.  He  came  to  you  about  six  months  ago?  A. 
Yes. 

(t>.  Do  you  recall  his  name?   A.  Yes. 

(,).  What  is  it  t   A.  Johnnie  Palosso. 

Q.  He  is  a  member  of  Stone  Masons  Contrac- 
tors' Association,  is  he  not  I  A.  I  don't  know ;  he 
asked  me  to  look  at  a  certain  job  that  was  done 
and  asked  me  to  testify  on  the  amount  of  work 
done  on  these  different  jobs. 

Q.  What  jobs?  A.  He  took  me  over  there;  it 
was  a  job  on  183rd  Street  and  University  Ave- 
nue, opposite  the  ball  grounds,  some  houses  that 
Mr.  Phelan  had  built. 

Q.  Where  are  they  ?  A.  On  the  east  side  of 
University  Avenue,  I  think,  183rd  and  184th 
Street,  frame  houses. 

How  many  are  there?    A.  There  may  be 
ten  or  eleven. 

Q.  West  of  University  Avenue?    A.  Yes.  1281 

Q.  Were  they  all  frame  houses?  A.  1  think 
some  were  stucco;  1  think  one  or  two  may  be 
frame,  stucco  on  top. 

Q.  Did  you  go  in  the  houses?   A.  No. 

Q.  Did  you  go  as  near  as  the  sidewalk?  A.  Yes, 
1  walked  around  one. 

t^.  Did  you  walk  around  all  of  them?   A.  No. 

Q.  Just  one?  A.  Just  one. 

<t).  This  man  John  Palosso  is  the  man  that  took 
you  there?    A.  I  met  him  there;  I  made  an  ap- 
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1282  pointment  to  meet  him  on  that  day;  I  would  not 
say  if  we  met  at  our  job  or  his  job,  and  went  up 
there. 

Q.  Was  he  the  only  person  that  asked  you  to 
come 'down  here?  A.  Yes. 

Q.  Why  was  it  that  you  did  not  want  to  give 
the  name  a  minute  ago?  A.  Because  I  did  not 
think  it  was  necessary. 

Q.  That  was  the  only  reason?   A.  Yes. 

Q.  Wasn't  it  because  you  know  he  is  one  of 
the  defendants  in  this  action?  A.  No,  I  don't  know 
anything  about  that  ;  did  not  know  that  there  was 

1283  an  ae^0T1  Pending  or  what  the  action  was. 

Q.  Do  you  mean  to  tell  us,  Mr.  Schwarzler,  that 
you  never  talked  to  Mr.  Mazzola  about  this  case 
at  all?  A.  No,  sir,  not  to  Mr.  Mazzola.  Mr.  Maz- 
zola was  the  one  that  came  to  me  and  gave  me 
the  address  to  come  here,  left  the  address  in  my 
office. 

Q.  When  did  he  do  that?  A.  Last  Tuesday  or 
Wednesday;  it  was  put  down  for  Thursday  and 
he  changed  the  date  to  today;  here  is  the  card  he 
left  (producing  card). 

Q.  Are  you  getting  paid  for  coming  down  here? 
A.  No,  sir. 

1284  Q.  Do  you  expect  any  pay?  A.  No,  sir,  I  never 
got  paid  for  testimony  in  my  life. 

Q.  You  want  to  stand  in  with  the  labor  union, 
don't  you?   A.  No,  I  don't  have  to  stand  in. 

Q.  Did  you  ever  have  any  trouble  with  them? 
A.  Yes. 

Q.  Which  one?   A.  With  the  bricklayers. 

Q.  You  never  had  any  trouble  with  Mr.  Maz- 
zola's  union?  A.  No,  I  never  had  any  trouble 
with  any  of  the  stone  masons. 

Q.  And  you  are  anxious  not  to  have  any  trou- 
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!>le?  A.  No;  I  am  not  afraid  of  it  and  never 
was;  they  all  know  that  and  Mr.  Brescia  knows 
that. 

Q.  You  are  not  afraid  of  Mr.  Mazzola?  A.  No, 
I  am  not  afraid  and  never  was. 

Q.  But  you  do  know  it  is  very  essential  to  get 
along  with  them?  A.  I  don't  know  as  it  is  very 
essential ;  I  get  along  with  them  at  all  times. 

Q.  They  have  always  furnished  you  with  all  the 
labor  you  want?  A.  Always;  all  I  need  I  always 
could  get. 

Q.  You  say  you  have  never  been  a  member  of 
the  Stone  Masons'  and  Contractors'  Associations? 
A.  Member  of  no  association  outside  of  the  Build- 
ers' Protective  Association,  Bricklayers'  or  other 
associations. 

Q.  You  say  that  a  stone  mason  and  half  of  a 
laborer  can  construct  a  wall  18  inches  thick  and 
can  construct  75  cubic  feet  of  stone  foundation 
work  18  inches  thick  in  a  day;  that  has  to  be  fin- 
ished on  either  side?  A.  Pointed  up;  that  is  extra; 
that  is  not  included  in  that  day's  work. 

Q.  At  the  conclusion  of  the  day  included  in  the 
75  or  85  feet,  has  the  stone  wall  been  faced  up  at 
all  ?  A.  No,  just  rough,  just  laid  rough,  and  ready 
for  pointing  up  in  a  week  or  ten  days. 

Q.  In  other  words,  it  has  already  been  laid,  and 
it  is  ready  for  pointing  up?  A.  All  ready  for 
pointing. 

Q.  Either  side?  A.  Either  side. 

Q.  That  is  all  you  are  talking  about  here,  just 
rough  foundation  work?   A.  Yes. 

Q.  You  say  you  have  known  Mr.  Muzzola  eigh- 
teen or  twenty  years?  A.  Fifteen  to  eighteen 
years;  I  don't  know  just  how  long;  I  have  been 
in  the  mason  business  and  saw  him  around  that 
time. 
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1288  Q.  Did  you  ever  have  any  business  dealings 
with  him?   A.  No. 

Q.  This  man  Palosso,  are  you  in  business  with 
him.'   A.  No,  sir. 

Q.  Did  you  ever  have  any  business  arrange- 
ments with  him  ?  A.  No,  sir. 

Q.  Did  he  ever  work  for  you?  A.  He  used  to 
do  my  father's  work  when  I  was  a  boy. 

Q.  How  long  have  you  known  him?  A.  Through 
my  father  I  have  known  him  30  years. 

Q.  In  other  words  you  and  he  are  very  good 
friends,  aren't  you.'   A.  Personally  good  friends, 

1289  ^es* 

Q.  And  are  you  doing  this  for  him,  a  favor  to 
him,  coming  down  here?  A.  I  am  doing  it  just 
to  testify  what  the  work  is,  no  special  favors  for 
anybody.  If  1  went  to  Mr.  Palosso  or  Mr.  Colon 
or  anybody  1  know  and  he  wanted  me  to  testify  I 
would  expect  him  to  do  the  same  favor  for  me. 

Q.  When  Palosso  came  to  see  you,  did  he  men- 
tion the  name  of  Colon  f   A.  No. 

Q.  Have  you  ever  talked  with  Mr.  Colon  about 
this  case?   A.  Not  about  this  case,  no. 

Q.  Did  you  ever  talk  with  anybody  connected 
with  the  labor  union  about  the  case?   A.  I  don't 

1290  know  anybody  connected  with  the  labor  union 
outside  of  Mr.  Mazzola;  he  is  the  only  represen- 
tative I  know  they  have  got. 

Q.  He  is  the  only  one  you  ever  saw?  A.  He  is 
the  only  man  I  ever  saw. 

Q.  You  have  never  talked  with  Mr.  Mazzola  di- 
rectly or  indirectly  about  this  case?  A.  No,  sir: 
the  only  time  I  talked  with  Mr.  Mazzola  was  when 
he  came  to  see  me  about  coining  down  to  testify, 
and  gave  me  the  address  where  I  should  go.  He 
said  the  case  had  been  adjourned  from  Thursday 
to  Friday. 
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Q.  Did  you  have  any  talk  then  with  him  about  1291 
it?    A.  No. 

Q.  Did  he  tell  you  what  you  were  going  to  be 
asked,  how  many  feet  a  stone  mason  lays  in  a 
day?   A.  No. 

Q.  That  was  not  mentioned  at  all  in  the  con- 
versation between  you  and  him?    A.  No. 

Q.  Nothing  excepting  that  you  were  to  be  here 
to-day f  A.  That  is  all;  that  is  the  message  he 
brought  to  me. 

Q.  For  no  other  reason  on  earth,  excepting  the 
one  you  have  stated  that  Palosso  came  to  you  and 
asked  you,  is  there  existing  a  reason  for  your  be-  ^92 
ing  here  to-day  ?  A.  That  is  right. 

Q.  Are  you  and  Mr.  Maz/ola  very  friendly? 
A.  No,  I  know  him  and  talk  to  him;  there  is  noth- 
ing friendly  about  it.  He  visits  my  job  maybe 
once  a  month. 

Q.  He  comes  on  your  job?    A.  Yes,  he  comes 
on  the  job  and  talks. 

Q.  Do  you  talk  with  him?  A.  If  I  am  not  busy 
1  will  talk  to  him. 

Re-direct  examination  by  Mr.  Menken. 

Q.  In  pointing  up,  is  it  necessary  and  does  the 
mason  require  the  services  of  a  mason's  helper?  1293 
A.  Yes,  sir. 

Q.  And  when  a  mason  does  a  day's  work  as 
you  have  testified,  of  700  superficial  feet  of  point- 
ing up,  how  much  services  of  a  stone  mason's 
helper  does  he  require?  A.  One  laborer  would 
supply,  and  bring  enough  material  to  supply  four 
stone  masons,  in  pointing'  up. 

Q.  Now,  then,  when  you  visited  the  Phelan  job, 
did  yon  see  the  chimneys  there?  A.  I  saw  the 
chimneys. 
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1294  Q.  Did  you  notice  what  kind  of  stone  work  they 
were?  A.  I  never  built  any  chimneys  of  that 
character. 

Q.  Do  you  know  what  that  character  of  work 
is?    A.  Kind  of  cut-stone — hammer-dressed. 

Q.  One  piece  fit  in  the  other?  A.  Yes,  one 
piece  fits  in  the  other  without  spalls.  They  cut 
them  and  fit  them. 

Q.  Then  afterwards  are  they  pointed  up?  A. 
Yes. 

Q.  Were  those  pointed  up?  A.  They  were 
pointed  up,  yes,  sir. 

1295  ^°  y°u  know  whether  it  takes  longer  for  a 
mason  to  lay  a  cubic  foot  of  that  kind  of  stone 
work,  than  the  two  kinds  you  have  already  de- 
scribed?  A.  It  will  take  a  good  deal  longer. 

Q.  Did  you  see  the  hammer-dressed  stone  work 
there?   A  Yes,  1  saw  it. 

Q.  In  what  part  of  the  job  did  you  see  it?  A. 
The  foundation,  and  the  front  of  the  stoops. 

Q.  The  front  walls  of  the  foundations?  A.  Yes. 

Q.  Was  there  any  retaining  wall  built  there? 
A.  Retaining  wall  built  on  the  front. 

Q.  What  kind  of  stone  work  was  that?  A.  That 
was  the  same. 

1296  Q.  Hammer-dressed  ?  A.  Yes,  hammer-dressed, 
put  up  against  the  bank,  about  six  or  seven  feet 
high,  according  to  the  grades. 

Q.  And  that  kind  of  stone  work;  you  say  they 
do  about  35  to  40  cubic  feet  of  stone  work  a  day? 
A.  I  should  judge  that  would  be  about  what  they 
were  doing. 

Q.  Is  that  a  fair  average  of  a  mason's  work  a 
day,  on  that  kind  of  work?  A.  On  that  kind  of 
work,  yes,  it  would  be. 
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Re-cross  examination  by  Mr.  Bradbury.  1297 

Q.  Ts  the  stone  foundation  work  in  the  Bronx 
pretty  much  the  same  all  over  the  Bronx?  A. 
Practically  the  same  all  over,  outside  of  the  frame 
houses,  such  houses  as  Mr.  Phelan  built,  the  foun- 
dation would  be  smaller. 

Q.  I  mean  by  that,  the  character  of  the  stone 
work  and  the  time  consumed  is  about  the  same  all 
over  the  Bronx?    A.  About  the  same. 

Q.  You  take,  for  instance,  where  a  foundation 
is  laid  or  constructed,  three  or  four  blocks  or  half 
a  dozen  blocks  away  from  the  Phelan  job,  and 
the  stone  is  also  obtained  right  on  the  job  the  1298 
same  as  the  Phelan  job,  the  two  jobs  would  be 
just  about  or  practically  the  same,  would  they 
not?    A.  Practically  the  same. 

Q.  All  this  rubble  stone  masonry  that  you  speak 
of,  do  they  put  much  small  stone  or  spall  in  it? 
A.  Quite  a  lot;  all  the  holes  are  supposed  to  be 
filled  up  with  stone  and  flushed  with  cement. 

Q.  In  other  words,  they  put  in  anything  that 
they  find,  big  stones,  little  stones,  everything 
else  into  this  rough  rubble  masonry?  A.  Any- 
thing a  man  can  lift;  if  the  stone  is  too  big  he 
breaks  it;  anything  a  man  can  lift,  or  two  men; 
one  helps  the  other  if  they  have  a  big  stone;  any- 
thing two  men  can  lift. 

Q.  And  they  would  use  stones  not  any  bigger 
than  your  fist  ?  A.  Yes,  and  fill  in  the  crevices 
on  the  inside  and  fill  in  on  the  outside. 

Q.  You  say  you  saw  a  retaining  wall  on  one 
of  the  houses  on  University  Avenue?  A  Yes, 
sir. 

Q.  You  say  that  wall  was  how  high?   A.  About 
six  feet,  seven  feet;  some  four  feet;  I  think  they 
wore  all  made  in  accordance  with  the  grade  of 
the  ground  above. 
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A.  J.  Schwarzler — For  Defendants — Rc-cross 

1300  Q.  Are  you  referring  to  the  retaining  wall  that 
runs  out  over  the  front  of  the  house  down  near 
the  sidewalk  ?    A.  Yes. 

Q.  The  end  parallel  with  the  sidewalk,  hack  to 
the  porch'    A.  Yes,  sir. 

Q.  And  you  say  there  are  retaining  walls  on 
University  Avenue  as  high  as  six  or  seven  feet? 
A.  It  might  vary  a  few  feet — it  might  vary  a 
foot  or  so;  I  did  not  take  any  measurements  to 
get  the  exact  height. 

Q.  How  long  were  you  there?  A.  About  three- 
quarters  of  an  hour. 

1301  ^  ¥o\\  have  already  staled  you  only  looked  at 
one  house?  A.  That  is  all;  looked  at  one  house; 
we  walked  along  the  front  of  it;  we  only  went 
around  one  house. 

Q.  And  you  say  that  one  house,  you  found  the 
front  of  the  foundation  wall  is  what  you  call 
hammer-dressed?  A.  I  think  that  was  hammer- 
dressed. 

Q.  You  would  not  he  dead  sure  of  that?  A.  I 
would  not  he  dead  sure  of  that;  I  did  not  pay 
special  attention  to  the  dressing. 

Q.  What  you  did  see  there  was  foundation  work 
of  the  ordinary  kind  you  are  familiar  with  in 

1302  every  day  atTairs  in  the  Bronx,  in  the  construc- 
tion of  buildings?    A.  Yes,  sir. 

By  the  Referee. 

Q.  I  suppose  those  stones  that  are  taken  off  the 
property  are  of  all  sizes,  are  they  not?  A.  All 
sizes. 

Q.  How  large  would  the  largest  one  be?  A. 
Off  this  property  ? 

Q.  Any  property?  A.  You  are  liable  to  get  a 
stone  there  to  weigh  ten  tons,  if  it  is  blasted  out 
with  powder. 
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A.  J.  Sch uardcr — For  Defendants — Re-eross 

Q.  I  mean  when  the  stone  is  put  down  by  the  1303 
helper  beside  the  mason?   A.  11  would  weigh  250 
to  300  pounds;  there  may  he  three  or  four  feet 
in  it,  there  may  he  six  inches  in  the  stone. 

Q.  Are  there  large  stones  put  along  the  edge 
of  the  wall,  and  the  little  ones  put  in  between, 
generally?    A.  Yes,  face  up  both  sides. 

Q.  Suppose  this  is  an  18-inch  wall?  A.  They 
face  up  both  sides,  and  put  the  smaller  stones  in 
between,  and  every  two  or  three  feet  they  run  a 
header  through  the  wall. 

Q.  You  pick  up  a  stone  and  put  the  flat  side  on 
the  outside?  A.  They  put  the  flat  side  up,  and 
the  spall  underneath  it. 

Q.  You  mean  the  edge?  A.  If  the  stone  had  a 
good  face  on  it,  they  would  lay  the  stone  so  it. 
would  be  straight,  and  the  spall  in  between. 

Q.  The  straight  part  would  be  faced  up?  A. 
Yes. 

Q.  Ts  the  number  of  cubic  feet  of  18-inch  wall 
laid  by  the  average  mason  in  1919  more  or  less 
than  it  was  in  1914,  five  years  before  I  A.  For 
what  work  thev  had  done  for  me,  T  did  not  find  it 
much  different.  Sometimes  you  get  a  good  gang 
of  masons,  and  sometimes  you  get  a  couple  of 
bum  ones  in  between;  on  the  average  we  had  good  1305 
masons;  every  once  in  a  while  we  had  the  fore- 
man check  up  what  they  were  doing,  and  he  would 
report. 

Q.  Can  you  say  whether  the  average  mason 
laid  more  or  less  of  that  wall  in  an  eight-hour 
day  in  1919,  than  he  did  in  1914,  five  years  before 
that?  A.  About  the  same,  it  would  not  make 
much  difference. 
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A.  ./.  Scluearzler — For  Defendants — lie-cross 

1306  By  Mr.  Bradbury. 

Q.  What  about  fifteen  or  twenty  years  ago, 
how  much  would  they  lay  for  you?  A.  They 
would  lay  about  125  feet  of  two-foot  wall. 

Q.  Twenty-four  inches?  A.  Twenty-four  inches. 
It  takes  pretty  near  as  long  as  to  lay  an  18-inch 
wall  as  it  does  a  two-foot  wall. 

Q.  How  do  you  account  for  the  fact  that  you 
do  not  get  just  as  good  results  now  as  you  did 
then?  A.  There  was  more  men  around  at  that 
time,  business  wasn't  as  brisk. 

Q.  They  were  men  willing  to  work?    A.  More 

1307  willing  to  work;  then  they  used  to  get  out  in  the 
early  morning,  and  they  would  build  their  own 
scaffold,  and  charge  you  nothing  for  it.  If  you 
had  a  good  foreman  on  the  job,  they  would  make 
their  own  scaffold;  if  they  worked  five  or  ten 
minutes  overtime,  and  you  add  that  up  all  to- 
gether, five  minutes  in  the  morning  and  five  min- 
utes at  noon,  they  were  building  thoir  own  scaf- 
fold, that  would  easily  account  for  that  other  20 
feet  of  stone  work  which  they  are  doing  less  to- 
day. 

Q.  How  many  cubic  feet  are  there  in  a  stone 
wall  10  feet  long,  5  feet  high  and  18  inches  wide? 
A.  10  by  5  would  be  50;  one  and  one-half  times 
that  would  be  75  feet. 

Q.  Is  the  average  height  5  feet?  A.  The  av- 
erage height  is  nine  or  ten  feet  of  a  cellar;  they 
generally  build  it  two  or  three  feet  below  the 
floor  level.  We  always  dig  the  cellar  ten  feet 
deep. 

Q.  The  average  depth  below  the  frost  line  is 
three  feet?    A.  Three  feet. 
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A.  ./.  Scincardcr — For  Defendants — Re-cross 

By  Mr.  Menken.  1309 

Q.  When  it  is  built  on  solid  rock  it  is  not  three 
feet,  is  it?  A.  No,  wherever  the  rock  is  three 
feet  below  the  outside,  that  is  the  level;  if  on  top, 
that  is  the  level. 

By  Mr.  Bradbury. 

Q.  But  even  if  there  was  solid  rock,  and  it  in- 
terfered with  the  floor  level,  you  would  have  to 
blast  it  out?  A.  Then  you  would  have  to  blast  it 
out. 

Q.  You  have  a  stone  wall  where  one  side  is  the 
rough  side,  you  don't  have  to  finish  that  up  at  all?  1310 
A.  You  have  got  to  make  a  better  job  of  that,  so 
it  does  not  leak;  that  wall  has  to  be  grouted  to 
keep  the  water  from  coming  in  there,  from  the 
rough  side.  That  is  the  worst  kind  of  wall  to 
build.  They  face  up  one  side  and  throw  things 
in  behind,  if  a  rainstorm  or  something  comes  it 
leaks  through ;  there  are  more  of  these  fall  than 
any  other  wall. 

Q.  Mr.  Mazzola  said  the  other  day  that  a  great 
deal  of  the  stone  mason  work  in  the  Bronx  to- 
day is  rotten;  do  you  agree  with  him?  A.  I  don't 
know  what  he  considers  rotten;  I  don't  go  around 
looking  for  other  people's  trouble.  I  do  my  own 
work;  I  figure  this  way:  If  I  am  going  to  be 
skinned,  I  will  skin  myself. 

Mr.  Menken:   That  is  all. 
Mr.  Bradbury:    That  is  alL 
Mr.  Menken:    That  is  our  case,  Mr.  Ref- 
eree; we  rest. 


F.  B.  Huntington— For  Plaintiff— Direct 

1312  Franklin  B.  Huntington,  recalled  for  plain- 
tiff in  rebuttal,  further  testified  as  follows: 

Direct  examination  by  Mr.  Bradbury. 

Q.  I  show  you  Plaintiff's  Exhibit  B  and  call 
your  attention  to  the  retaining  wall  that  runs  out 
from  the  porch  to  near  the  sidewalk,  then  along 
parallel  to  the  sidewalk  to  the  corner  here  (indi- 
cating)  and  then  back  to  the  front  of  the  house 
again;  and  ask  you  if  you  measured  the  number 
of  square  feet  in  that  retaining  wall?    A.  I  did. 

.  Q.  I  ask  you  from  your  measurements  how 
many  square  feet  there  are  in  that  retaining  wall? 

1313  A.  332.83  square  feet. 

Q.  I  call  your  attention  to  Plaintiff's  Exhibit 
C,  and  to  the  retaining  wall  in  front  of  that  house 
as  shown  in  the  exhibit,  and  ask  you  if  you  meas- 
ured the  number  of  cubic  feet  in  that  retaining 
wall  ?   A.  I  did. 

Q.  How  many  cubic  feet  did  you  find?  A.  578.59 
cubic  feet. 

Q.  Mr.  Huntington,  on  the  25th  day  of  April, 
the  last  Wednesday  in  April  of  this  year,  were 
you  at  a  job  that  was  at  that  time  being  con- 
structed by  Mr.  Brescia  here,  the  plaintiff  in  this 

1314  action! 

Mr.  Menken :   Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

,  (Discussion  heard.) 

(Examination  of  witness  suspended.) 
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Daniel  Brescia — For  Plaintiff — Direct 

Daniel  Brescta  was  thereupon  called  as  a  wit-  1315 
ness  in  behalf  of  the  plaintiff  in  rebuttal,  and 
having  been  first  duly  sworn,  testified  as  follows: 

Direct  examination  by  Mr.  Bradbury. 

Q.  Are  you  a  stone  mason?   A.  Yes. 

Q.  How  long  have  you  been  a  stone  mason?  A. 
Eighteen  years. 

Q.  On  the  25th  day  of  April  of  this  year,  did 
you  build  a  stone  wall  of  which  I  show  you  a  pic- 
ture (showing  picture  to  witness)?    A.  Yes. 

Q.  When  did  you  go  to  work  on  this  wall,  what 
time  iu  the  morning?  A.  Eiicht  o'clock. 

l^ifi 

Q.  And  you  worked  up  to  12  o'clock  noontime? 
A.  No,  stopped  at  o  o'clock. 

Q.  Did  you  have  an  hour  for  dinner?  A.  From 
12  o'clock  to  1  o'clock,  and  I  stopped  at  5  o'clock. 

Q.  You  did  not  work  between  12  and  1,  you  took 
your  dinner  between  12  and  1?   A.  Yes. 

Q.  ITow  many  hours  did  you  work  on  this  wall? 
A.  Eight  hours. 

Q.  Do  you  know  what  time  of  the  day  it  was, 
that  the  picture  was  taken  that  T  now  show  you? 
A.  Half  past  four  in  the  afternoon. 

Q.  You  worked  on  that  job  eight  hours!  A. 
Yes.  1317 

Q.  How  thick  was  that  wall?    A.  18  inches. 

Q.  Did  you  have  a  helper?   A.  A  laborer. 

Q.  How  long  did  he  work  out  of  the  eight 
hours?  A.  Just  the  same,  stopped  at  5  o'clock 
at  night. 

Q.  Did  he  work  for  somebody  else  the  same 
time  he  was  working  for  you?  A.  No,  helped  no- 
body. 

Mr.  Bradbury :   I  offer  this  picture  in  evi- 
dence. 
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Daniel  Brescia — For  Plaintiff — Direct 

1318  Mr.  Menken :  I  object  as  incompetent,  ir- 
relevant and  immaterial,  and  not  properly 
proven. 

Q.  Is  this  a  correct  picture  of  the  place  where 
you  worked  that  day? 

Mr.  Menken:  Objected  to  on  the  ground 
the  witness  is  asked  to  state  a  conclusion  as 
to  whether  it  is  a  correct  picture  or  not;  on 
the  further  ground  he  is  not  competent  to 
prove  that. 

Objection  sustained.  Exception. 

1319  Q.  Did  you  work  eight  hours  that  day  t  A.  Yes. 
Q.  This  place  shown  in  this  picture,  did  you 

work  eight  hours  that  day  at  that  place! 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  and  not  the  sub- 
ject of  rebuttal  examination. 

Objection  overruled.  Exception. 

A.  Yes. 

Mr.  Bradbury:  T  offer  the  picture  in  evi- 
dence. 

(Same  received  and  marked  Plaintiff's 

1320  Exhibit  F,  July  14,  1922.) 

Q.  Did  you  build  the  stone  wall  that  is  shown 
in  Plaintiff's  Exhibit  F;  did  you  build  that  wall? 

Mr.  Menken :  Objected  to  on  the  ground  it 
is  leading. 

The  Referee:  Sustained  on  the  ground  it 
is  leading,  and  you  may  have  an  exception, 
Mr.  Bradbury. 

Q.  Who  built  the  wall  shown  in  Plaintiff's  Ex- 
hibit P!   A.  I  did. 
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Daniel  Brescia — For  Plaintiff — Direct 

Q.  Is  this  Plaintiff's  Exhibit  F  a  correct  pic- 
ture of  the  wall  that  you  built  that  day,  at  half 
past  four  in  the  afternoon? 

Mr.  Menken:  Objected  to  as  improper,  in- 
competent and  leading. 

The  Referee:  Sustained  on  the  ground  it 
is  leading. 

Mr.  Bradbury:  Exception. 

Q.  What  is  this  picture  of,  Plaintiffs  Exhibit 
F;  what  is  this  here  that  I  point  to  in  the  picture 
(indicating)?    A.  That  is  stone. 

Q.  Stone  what? 

By  the  Referee. 

Q.  Do  you  understand  what  I  say  to  you?  A. 
I  understand  just  a  little  bit. 

Q.  Look  at  the  Plaintiffs  Exhibit  F  and  state 
whether  you  did  or  did  not  build  any  of  that  wall 
(indicating)?  A.  I  started  to  build  that  wall 
right  there  and  finished  here  (indicating). 

By  Mr.  Bradbury. 

Q.  Did  you  measure  the  wall?    A.  No. 

Q.  How  high  is  that  wall?    A.  Four  feet. 

Q.  Do  you  know  how  long  it  is?  A.  31  or  32 
feet;  T  don't  remember;  I  did  not  measure  it. 

Q.  Was  it  four  feet  high  from  one  end  to  the 
other?    A.  All  the  way  along. 

Q.  Did  any  other  stone  mason  work  with  you? 
A.  No. 

Q.  Is  that  a  picture  of  you  standing  there  in 
Exhibit  F;  is  that  yon  (indicating)?  A.  That  is 
my  picture. 

Q.  Was  Mr.  Huntington  there  all  day?    A.  Yes. 
Q.  How  long  was  Mr.  Huntington  there?  A. 
All  day  long. 


442 

Daniel  Brescia — For  Plaintiff — Cross 

1324  Q.  How  long  was  the  other  gentleman  there, 
sitting  next  to  him?    A.  Two  men  all  day  long. 

Q.  What  is  the  other  gentleman's  name,  do  you 
know?    A.  I  don't  know. 

Cross  examination  by  Mr.  Menken. 

Q.  Are  you  related  to  Mr.  Antonio  Brescia? 
A.  What? 

Q.  Arc  you  related  to  Mr.  Antonio  Brescia? 
A.  1  don't  understand. 

Q.  What  is  the  word  you  don't  understand, 
"related"  ?  You  don't  know  what  I  mean  by  the 
word  "related."    Are  you  a  relative  of  Mr.  An- 

1325  tonio  Brescia?   A.  What? 

Q.  Are  you  a  relative?  A.  I  don't  understand 
English,  I  told  you  a  lot  of  times. 

Q.  How  long  have  you  been  a  stone  mason!  A. 
Eighteen  years. 

Q.  How  long  have  you  known  Mr.  Antonio 
Brescia?   A.  He  is  my  nephew. 

Q.  How  long  have  you  known  him?  A.  Since 
he  was  born. 

Q.  Were  you  in  this  country  when  he  was  born? 
A.  Born  in  Italy. 

Q.  He  was  born  in  Italy?    A.  Sure. 

1326  Q-  Mr-  Antonio  Brescia  was  born  in  Italv?  A. 
Yes. 

Q.  When  did  you  come  to  this  country?  A. 
Fourteen  or  fifteen  years  ago. 

Q.  Were  you  always  a  stone  mason?    A.  Yes. 

Q.  Who  told  yon  to  work  on  this  wall  shown  in 
Plaintiff's  Exhibit  F?    A.  What? 

Q.  Who  told  to  work  on  this  wall?  A.  The 
boss. 

Q.  Who  is  the  boss?    A.  My  nephew. 
Q.  Tell  me  his  name?    A.  Tony  Brescia. 
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F.  B.  Huntington— For  plaintiff— Direct 

Q.  The  gentleman  who  is  right  here  in  this  1327 
room?    A.  Yes. 

Q.  What  day  was  it  that  he  told  you  to  work 
on  this  wall;  what  day  of  the  week  was  itf  A. 
I  don't  remember. 

Q.  What  month  was  it?    A.  Three  months  ago. 

Q.  He  told  you  to  work  on  this  wall,  that  he 
wanted  this  wall,  a  picture  of  this  wall  that  you 
would  build  on  that  day  for  this  case?  A.  I  don't 
understand. 

Mr.  Menken :  1  don't  see  how  we  can  go 
any  further  with  this  witness,  your  Honor, 
without  an  interpreter.  1328 

The  Referee:  The  examination  of  the  wit- 
ness will  be  suspended  until  the  next  session, 
when  it  will  be  necessary  to  have  an  inter- 
preter present. 


Franklin  B.  IIuntinotox,  resumed,  further 
testified  as  follows: 

By  Mr.  Bradbury. 

Q.  I  show  you  Plaintiff's  Exhibit  F  and  ask 
you  if  you  were  present  when  the  construction  of 
that  wall  was  commenced?    A.  I  was. 

Q.  What  hour  of  the  day  was  that!  A.  8 
A.  M. 

Q.  Did  you  remain  at  that  same  place  where 
the  wall  is  all  day  long?    A.  I  did. 

Q.  How  many  hours?  A.  About  eight  and  a 
half  hours — nine  and  one-half  hours. 

Q.  From  eight  o'clock  until  when  ?  A.  To  half 
past  five. 

Q.  And  the  witness  who  preceded  you  did  the 
building  construction  of  that  wall  that  day?  A. 
He  did. 
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F.  B.  Huntington — For  Plaintiff — Direct 

1330     By  the  Referee. 

Q.  Were  you  there  all  the  time  he  was  working  T 
A.  I  was. 

By  Mr.  Bradbury. 

Q.  Did  you  leave  at  lunch  time?    A.  I  did  not. 

Q.  Did  the  witness  Dan  Brescia  who  construct- 
ed the  wall,  did  he  leave  off  at  noontime?  A.  He 
did. 

Q.  For  how  long?    A.  One  hour. 

Mr.  Menken:  That  is  all  taken  subject  to 
Brescia's  testimony  being  competent.  The 
wall  being  built  under  the  conditions  it  was 
built,  is  self-serving  evidence  if  ever  there 
was.  This  witness  has  given  us  enough  in- 
formation here  that  this  wall  was  built  under 
the  direction  of  Brescia,  and  under  the  rules 
of  evidence  it  is  a  self-serving  declaration. 

The  Referee:  You  want  an  exception,  not 
to  the  examination  of  this  witness  along  these 
lines,  because  the  fundamental  testimony  is 
not  before  the  Court,  the  cross  examination 
of  the  previous  witness  not  having  been  con- 
cluded on  account  of  his  not  understanding 
1332  English.    On  the  objection  to  his  testimony, 

that  would  make  a  ground  to  strike  it  out, 
on  the  ground  that  it  is  self-serving  evidence. 

Mr.  Menken:  Have  the  record  show  that 
tli is  testimony  will  binge  on  the  testimony 
of  the  witness  Dan  Brescia  being  competent 
as  evidence  in  this  case. 

The  Referee:  I  do  not  believe  Mr.  Brad- 
bury should  have  the  right  to  put  the  witness 
on  until  the  examination  of  the  other  witness 
has  been  concluded.  On  cross  examination 
they  might  show  it  would  be  a  bubble.  With 
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F.  B.  Huntington — For  Plaintiff — Direct 

a  further  proviso,  that  these  two  witnesses 
shall  appear  for  further  cross  examination, 
if  anything  develops  in  the  cross  examination 
of  the  other  witness,  and  you  desire  it. 

By  Mr.  Bradbury. 

Q.  Again  calling  your  attention  to  the  stone 
wall  shown  in  that  Exhibit  F,  did  another  mason 
assist  in  the  construction  of  that  wall  during  the 
eight  hours  you  have  referred  to?    A.  No. 

Q.  Or  any  time  during  that  day?   A.  No. 

Q.  Did  he  have  any  help  from  a  laborer?  A. 
He  did. 

Q.  How  much?  A.  I  should  say  about  half  a 
day. 

Mr.  Menken :  T  move  to  strike  that  out. 
The  Referee :  You  mean  he  was  there  half 
a  day? 

The  Witness:  He  was  there  working  about 
on  the  same  job,  concrete.  He  worked  for  a 
time,  which  would  be  half  a  day  on  this  work 
and  half  a  day  on  the  other. 

Q.  That  is  what  we  would  call  half  a  helper,  is 
that  right?  A.  Yes. 

Q.  Immediately  after  5  o'clock,  did  you  meas- 
ure the  work  that  you  saw  this  witness  construct? 
A.  I  did. 

Q.  And  what  were  the  measurements?  A.  18 
inches  thick;  4  feet  high,  31.6  long,  and  an  addi- 
tional 4  feet  on  account  of  the  toothing  of  the 
wall-  the  end  of  the  wall  was  not  straight  flush 
up,  it  would  be  uneven,  I  allowed  about  4  feet. 

Q.  How  many  cubic  feet  would  that  be;  have 
you  figured  it?  A.  193  cubic  feet. 

Q.  Will  you  explain  just  how  you  saw  this  man 
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1336     work  those  eight  hours?    A.  He  kept  going  lay- 
ing stone;  he  did  not  exert  himsef  at  all. 

Mr.  Menken :  I  move  to  strike  out,  he  did 
not  exert  himself  at  all. 

The  Referee:    The  motion  is  granted. 

The  Witness:  He  could  have  laid  about 
50  cubic  feet  more. 

The  Referee:    Strike  that  out. 

Q.  Is  that  wall  shown  in  that  exhibit,  one  of 
the  walls  that  belonged  to  the  building  there?  A. 
It  is. 

iqqv        Q-  0]ie  °f  *ne  regular  walls*   A.  A  permanent 
wall. 

By  the  Referee. 

Q.  Is  that  a  photograph  of  yourself  sitting  on 
the  stone  wall?   A.  It  is,  sir. 

Mr.  Bradbury:   You  may  inquire. 

Cross  examination  by  Mr.  Menken. 

Q.  Who  told  you  to  go  to  this  place  on  that 
particular  day?   A.  Mr.  Charles  R.  Bradbury. 

Q.  You  are  the  party  who  was  a  witness  in  this 
case  before,  are  you  not?  A.  Yes. 
1338  Q.  And  you  are  the  one  that  went  up  at  the  rc~ 
quest  of  Mr.  Bradbury  in  the  interest  of  Brescia 
Construction  Company,  the  plaintiff  in  this  ac- 
tion, to  measure  the  stone  work  done  upon  the 
Phelan  job?    A.  I  am. 

Q.  If  I  remember  correctly,  you  are  a  friend  of 
long  standing  of  Mr.  Bradbury?    A.  I  am. 

Q.  Was  Mr.  Antonio  Brescia  present  at  the 
time  that  you  were  on  this  work?  A.  Which 
work? 

Q.  This  work  here.,  Exhibit  F?    A.  He  was 
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present  in  the  morning  for  a  short  while,  present  1339 
in  the  afternoon  for  a  verv  short  while. 

Q.  When  did  you  see  him  first,  in  the  morning f 
A.  Eight  o'clock. 

Q.  Was  Mr.  Dan  Brescia  there  at  8  o'clock 
when  you  saw  Mr.  Antonio  Brescia.'    A.  He  was. 

(}.  Isn't  it  a  fact  that  you,  Mr.  Antonio  Brescia 
and  Mr.  Dan  Brescia  had  a  talk  together,  in  which 
Mr.  Dan  Brescia  was  directed  to  Imild  this  wall, 
and  you  were  requested  to  watch  that  all  day 
long?   A.  No. 

Q.  You  just  happened  up  there  casually  and 
you  watched  Mr.  Dan  Brescia  work?  A.  I  did 
not  happen  up  there  casually;  T  told  you  I  was 
requested  by  Charles  K.  Bradbury  to  go  up  there. 

Q.  When  you  got  up  to  the  job  did  you  see  Mr. 
Antonio  Brescia?    A.  I  did. 

(,).  Did  you  also  see  Dan  Brescia  there?   A.  I 
did. 

Q.  You  saw  Dan  Brescia,  did  you,  before  that 
morning?   A.  Yes. 

Q.  When  had  you  see  Mr.  Dan  Brescia  on  any 
job,  where?  A.  Right  diagonally  across  the  street 
from  where  this  job  is. 

Q.  When?   A.  Three  or  four  months  previous. 

Q.  Did  you  have  any  connection  with  that  job  1341 
diagonally  across  the  way?   A.  I  did  not. 

Q.  Did  you  have  any  connection  with  this  job 
shown  in  tlii.s  photograph?    A.  1  did  not. 

Q.  You  knew  Mr.  Brescia  from  having  been 
brought  into  this  case  by  his  counsel,  Mr.  Brad- 
bury?  A.  No. 

Q.  Mr.  Antonio  Brescia?    A.  No. 

Q.  When  did  you  know  him?    A.  I  met  him 
through  another  gentleman. 

Q.  Who  is  the  other  gentleman?  A.  Mr.  Michael 
Watts. 


3d  by  G< 


448 


F.  B.  Huntington — For  Plaintiff" — Cross 

1342  q.  When  did  vou  meet  him,  when :  how  long 
ago  did  you  meet  Mr.  Antonio  Brescia  through 
Mr.  Watts?  A.  About  a  year  to  a  year  and  a  half 
ago. 

Q.  In  connection  with  what  matter?  A.  The 
same  matter. 

Q.  In  connection  with  the  measuring  of  the 
stone  wall  up  there  at  University  Avenue,  the 
Phelan  job?    A.  Right. 

Q.  From  that  time  to  the  time  you  were  up 
here,  on  this  wall  shown  in  this  Plaintiff's  Ex- 
hibit F,  have  you  seen  Mr.  Brescia?    A.  Once  in 

1343  a  wm'e  ^  have,  yes. 

Q.  How  many  times  have  you  seen  him?  A.  I 
don't  suppose  more  than  three  or  four  times. 

Q.  Did  Mr.  Brescia  suggest  to  you  that  you 
should  come  here  and  watch  his  uncle  Dan  Brescia 
work?    A.  No. 

Q.  Who  suggested  that  to  you  ?  A.  Mr.  Charles 
K.  Bradbury. 

Q.  Did  he  tell  you  to  go  up  there,  that  he  had 
arranged  with  Mr.  Antonio  Brescia  that  Dan 
Brescia  was  to  give  an  exhibition  of  his  skill?  A. 
No,  he  did  not. 

Q.  How  did  you  know  about  going  up  there  this 

1344  particular  morning  at  8  o'clock?  A.  Because  he 
requested  me  to  go  up  there,  Mr.  Bradbury. 

Q.  Did  Antonio  Brescia  appear  there  pursuant 
to  the  same  arrangement  you  had  with  Mr.  Brad- 
bury? 

Mr.  Bradbury:    1  object  to  that  line  of  ex- 
amination. 

Did  Mr.  Brescia  tell  you — did  he  introduce 
you  at  that  time  to  his  uncle,  Dan  Brescia?  A. 
No. 
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Q.  Were  there  any  other  masons  working  on  1345 
this  job?  A.  No. 

Q.  Was  this  one  mason  working  on  this  job  at 
this  time?  A.  On  that  wall,  he  was  the  only  man. 

Q.  Was  there  any  other  mason  on  any  other 
wall?   A.  Yes. 

Q.  How  many  masons  were  there?  A.  I  don't 
know ;  T  did  not  count  them. 

Q.  How  long  were  you  there?    A.  Nine  and 
one-half  hours. 

Q.  And  you  can't  tell  us  how  many  masons 
there  were?    A.  No. 

Q.  Did  you  speak  to  Dan  Brescia?   A.  Yes. 

Q.  Had  you  spoken  to  Mr.  Antonio  Brescia?  A. 
Yes. 

Q.  You  are  interested  in  this  case,  aren't  you? 
A.  I  certainly  am. 

Q.  You  expect  to  get  paid  out  of  this  case? 
A.  Yes,  I  do. 

Q.  Who  suggested  to  you,  if  you  know,  that 
Mr.  Dan  Brescia  build  this  small  wall? 

Mr.  Bradbury :    Objected  to.    He  has  not 
said  that  anybody  suggested  it. 
Objection  overruled.  Exception. 

A.  No  one.  1347 
Q.  What  is  your  business?    A.  I  am  an  archi- 
tect. 

Q.  What  buildings  were  you  ever  an  architect 
fori   A.  240  Center  Street. 

Q.  A  draftsman!  A.  No,  supervising  archi- 
tect. 

Q.  Is  that  all  ?  A.  Many  others ;  I  have  the 
150th  Precinct  now. 

Q.  When  Mr.  Antonio  Brescia  met  you  at  this 
particular  time  and  place,  did  you  know  he  was 
to  meet  you  there?   A.  No. 
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1348  Q.  You  thought  it  was  an  accident  that  An- 
tonio Brescia  was  there  at  8  o'clock  in  the  morn- 
ing when  you  arrived  at  this  particular  place? 
A.  I  did  not  give  it  one  moment's  thought. 

Q.  Did  Mr.  Bradbury  tell  you  whether  or  not 
he  had  arranged  for  Mr.  Antonio  Brescia  to  meet 
you  there  at  8  o'clock  on  this  particular  morning! 
A.  He  did  not. 

Q.  So  when  you  got  up  there  you  saw  what  per- 
sons? A.  I  saw  Mr.  Antonio  Brescia  and  Mr. 
McKinney,  a  mason  ami  a  helper,  and  a  number 
of  other  men  working  there  on  the  job  at  the  time. 

1349  ^*  ^  ncre'  ^*  vai'i()US  other  sections  of  the 
work. 

Q.  Was  there  any  stone  mason  work  going  on 
at  that  time  other  than  this?   A.  Yes. 

Q.  What  part  of  the  job?  A.  On  the  east  of 
this  wall. 

Q.  How  far  away?  A.  About  50  feet. 

Q.  When  you  got  there  how  long  after  was  it 
that  Mr.  Dan  Brescia  started  in  to  build  this 
wall.'    A.  About  ten  minutes,  1  guess. 

Q.  Did  anyone  in  your  presence  direct  Mr.  Dan 
Brescia  to  start  in  to  build  this  wall  ?   A.  No. 

Q.  Are  you  sure  about  that  ?   A.  Positive. 

1350  Q.  Did  you  hear  Mr.  Dan  Brescia  state  while 
he  was  on  the  stand  that  he  was  directed  to  build 
this  wall  by  Antonio  Brescia,  the  boss?  A.  I  did 
not  hear  him. 

Q.  And  you  were  seated  in  this  room?  A.  I 
don't  know  as  T  was;  I  went  out  to  the  toilet  for 
;i  few  minutes. 

Q.  Weren't  you  in  this  room  when  Mr.  Dan 
Brescia  testified?   A.  Not  all  the  time,  no. 

Q.  Did  Mr.  Antonio  Brescia  come  there  before 
the  stone  wall  was  started  by  Dan  Brescia?  A. 
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He  was  there  when  I  got  there  about  ten  minutes  1351 
of  eight. 

Q.  And  with  whom  was  he  talking  when  you 
got  there,  if  anyone?  A.  Not  talking  with  anyone. 

Q.  Where  was  Mr.  Dan  Brescia  when  you  got 
there?    A.  I  don't  know. 

Q.  What  direction  did  lie  come  from  after  you 
got  there?  A.  I  know  that  Dan  Brescia  was 
down  in  the  hole  when  I  walked  over  to  where 
the  wall  was  to  he  built;  that  is  the  first  time  I 
remember  seeing  him,  was  down  there  in  the  ex- 
cavation. 

Q.  When  was  that,  what  time.'  A.  About  ten 
minutes  of  eight. 

Q.  What  was  he  doing  there  ten  minutes  of 
eight  ?    A.  I  don't  know. 

Q.  Where  were  you  standing  with  reference  to 
this  particular  point?  A.  On  the  street  above 
the  excavation,  the  northeast  corner  of  Burnside 
Avenue  and  Walton  Avenue. 

Q.  Do  yon  want  to  tell  this  Referee  that  you 
did  not  know  what  you  were  up  there  for  when 
you  got  there  at  8  o'clock?  A.  No,  I  am  not  go- 
ing to  tell  him  that  at  all. 

Q.  Then  you  did  know,  didn't  you?  A.  Of 
course,  I  did.  1353 

Q.  Wrhy  were  you  up  there,  what  were  you  up 
there  for?  A.  Up  there  to  measure  that  wall 
after  it  was  finished. 

Q.  WThat  wall?    A.  In  the  picture. 

Q.  The  wall  that  he  was  to  build?  A.  No,  the 
mason;  I  didn't  know  who  was  going  to  build  it. 

Q.  You  say  you  knew  this  Dan  Brescia  before? 
A.  T  didn't  say  1  knew  he  was  going  to  build  the 
wall. 

Q.  You  said  you  saw  him  down  there  in  the  ex- 
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1354  ca  vat  ion,  and  there  was  his  nephew,  Antonio 
Brescia,  there  at  the  same  time?   A.  Yes. 

Q.  Who  put  up  the  lines  here  shown  in  this 
picture  for  the  mason  to  work  by?  A.  Dan  him- 
self. 

Q.  With  whose  assistance?    A.  No  assistance. 
Q.  Under  whose  direction?   A.  No  direction. 
Q.  How  did  he  know?    A.  I  don't  know. 
Q.  Were  the  lines  up  when  you  got  there?  A. 
No. 

Q.  When  were  they  put  up?  A.  While  T  was 
there. 

.oc.  Q.  When?  A.  As  the  wall  was  being  built  up, 
the  lines  were  raised. 

Q.  When  he  started,  were  the  lines  there?  A. 
The  lines  were  there,  yes. 

Q.  Who  put  them  up?   A.  Dan  Brescia. 

Q.  You  knew  that  you  were  up  there  to  have 
this  picture  taken,  too,  didn't  you?  A.  I  didn't 
know  anything  about  the  photograph  until  the 
photographer  came. 

Q.  When  was  the  photographer  there?  A.  He 
came  in  the  morning  about,  I  should  say,  some- 
wheres  around  10  or  11  o'clock;  somewheres  in 
through  there. 

1356  Q.  Who  was  there  when  he  got  there?  A.  Mr. 
McKinney  and  Antonio  Brescia;  it  was  earlier 
than  10  o'clock  when  the  photographer  came. 

Q.  When  was  the  picture  taken?  A.  The  pic- 
ture was  taken  about  4.15;  between  4.15  and  4,  I 
should  say,  I'.  M. 

Q.  When  the  photographer  came  you  were  pres- 
ent, too?   A.  I  was. 

Q.  Did  yon  talk  to  him?  A.  I  don't  remember 
saying  anything  to  him. 

(c).  Did  you  hear  Mr.  Antonio  Brescia  talk  to 
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him?   A.  I  heard  Mr.  Brescia — yes,  I  heard  some  1357 
conversation  in  the  morning,  engaging  him  to 
come  that  afternoon  to  take  the  photograph. 

Q.  Is  that  the  first  time  you  knew  why  you 
were  up  there?    A.  No. 

Q.  Did  you  know  that  this  matter  of  the  build- 
ing of  this  was  to  be  offered  in  evidence  at  this 
liea ring?    A.  I  did. 

Q.  When  did  you  know  that?  A.  When  I  was 
requested  to  go  up  there  and  measure  the  wall, 
which  was  built. 

<t).  Did  you  tell  Mr.  Antonio  Brescia  that  you 
went  up  there  at  the  request  of  Mr.  Bradbury  for  1358 
the  purpose  of  measuring  the  wall?   A.  No,  I  did 
not. 

Q.  You  did  not  tell  him  anything  at  all  about 
what  yon  were  doing  up  there?   A.  No. 

Q.  Did  Mr.  Brescia  ask  you?  A.  No. 

Q.  You  want  me  to  tell  this  Referee  that  you 
and  Mr.  Brescia  at  that  time  or  any  other  time 
previous  thereto  had  no  conversation  with  refer- 
ence to  your  position  in  this  particular  matter? 
A.  No,  T  don't  want  you  to  say  that. 

Q.  What  is  it  you  want  to  say?  A.  T  don't  want 
to  say  anything. 

Q.  We  want  to  hear  the  conversation  about  that  1359 
matter!'   A.  About  what  matter? 

Q.  About  that  conversation  with  Mr.  Brescia 
and  your  position  at  this  particular  place  at  that 
particular  time?    A.  1  had  none. 

Q.  At  no  time  had  you  ever  talked  to  Antonio 
Brescia  about  that  matter? 

Mr.  Bradbury:    Mr.  Referee,  he  has  re- 
peatedly stated  he  did  not. 

Objection  overruled.  Exception. 
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1360  A.  No  more  than  to  go  up  there  and  measure 
the  work. 

Q.  What  do  you  mean,  no  more,  did  you  tell 
him  you  wore  going  to  measure  it?  A.  I  was  re- 
quested to  go  up  and  measure  the  wall,  and  I 
went  up  to  measure  the  wall. 

Q.  Did  you  tell  Antonio  Brescia  you  were  up 
there  for  that  purpose  on  the  morning  of  that  day  ? 
A.  I  did  not.' 

Q.  At  10  o'clock  that  morning?   A.  I  did  not. 

Q.  Did  you  tell  him  any  time  during  that  day? 
A.  I  did  not. 

1361  ^*  ^mv  manv  ^mos  during  that  day  did  you 
see  him?   A.  Twice. 

Q.  When  was  the  second  time?  A.  In  the  af- 
ternoon. 

Q.  You  say  that  Mr.  Brescia  was  there  in  the 
morning  when  the  photographer  came?   A.  Yes. 

Q.  Did  you  see  him  there?    A.  I  did. 

Q.  Did  you  see  him  there  at  8  o'clock  in  the 
morning?    A.  1  did. 

Q.  Did  you  see  him  there,  as  you  now  state  it,  at 
half  past  four?   A.  I  did. 

Q.  That  is  three  times,  isn't  it?  A.  No,  that  is 
twice. 

1362  Q.  When  was  the  first  time  that  you  saw  him? 
.  A.  I  saw  him  at  8  o'clock;  he  stayed  from  8  or  9, 

or  a  little  after  9,  at  the  time  the  photographer 
was  there.  When  the  photographer  came  back 
to  take  the  picture,  he  came  back;  that  is  twice. 

Q.  Who  was  present  at  the  time  you  measured 
this  wall?    A.  Who  was  present? 

Q.  Yes.  A.  Mr.  Brescia,  Mr.  McKinney,  a 
mason,  and  I  didn't  notice  any  other  man  particu- 
larly; there  were  other  men  around,  but  I  couldn't 
identify  who  they  were,  I  couldn't  even  identify 
the  helper. 
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Q.  You  say  that  Mr.  Antonio  Brescia  was  there  1363 
when  the  picture  was  taken;  is  that  right?   A.  I 
do. 

Q.  And  he  asked  you  to  put  yourself  in  the 
picture  at  the  time  it  was  taken?   A.  No,  sir. 

Q.  Do  you  know  who  asked  Mr.  Dan  Brescia 
to  put  himself  in  the  picture  at  the  time  it  was 
taken?  A.  1  did  not  hear  anyone. 

Q.  Wasn't  it  a  fact  that  both  you  and  Mr,  Dan 
Brescia  were  asked  to  be  in  the  picture  for  the 
purpose  of  having  the  picture  down  to  the  Ref- 
eree's office  as  matter  of  further  identification? 
A.  No. 

Q.  Where  was  Mr.  Antonio  Brescia  standing  at 
the  time  that  picture  was  taken?  A.  T  don't  re- 
member whether  ho  was  standing  up  on  the  street 
or  over  to  one  side. 

Q.  What  is  your  best  recollection  ?  A.  I  repeat, 
I  don't  know  whether  he  was  up  on  the  street  or 
up  on  one  side. 

Q.  Where  was  the  photographer  standing  at 
the  time  the  picture  was  taken  ?  A.  In  front  of 
the  wall. 

Q.  How  far  away  was  he  in  front  of  the  wall? 
A.  I  don't  know. 

Q.  Was  Mr.  Ant  onio  Brescia  there  at  the  time  1365 
the  photographer  came  back  in  the  afternoon  .'  A. 
He  was. 

Q.  Did  you  hear  Mr.  Antonio  Brescia  tell  this 
photographer  to  come  back  in  the  afternoon?  A. 
I  did. 

Q.  Did  you  hear  him  say  he  wanted  a  picture 
of  the  wall  taken  in  the  afternoon?    A.  I  did. 

(}.  At  the  time  the  picture  was  taken,  what  time 
of  the  day  was  it?  A.  Between  four  and  four 
fifteen. 
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1366  Q.  And  when  did  you  leave  this  job!  A.  About 
half  past  five. 

Q.  Was  Mr.  Brescia  there  at  the  time  you  left 
it,  Antonio  Brescia?   A.  He  was  there. 

Q.  Did  you  and  Mr.  Antonio  Brescia  leave  the 
job  together?    A.  No. 

Q.  You  left  first?   A.  I  did. 

Q.  Did  you  and  Mr.  Antonio  Brescia  do  any 
measuring  on  this  wall?    A.  No. 

Q.  Who  did?   A.  Mr.  McKinney. 

Q.  Who  is  Mr.  McKinney?  A.  The  gentleman 
in  that  picture  sitting  alongside  of  me. 

1367  ^no  *s  no^   ^"       *8  a  contractor. 

Q.  Where  did  he  come  from,  did  you  know  him 
before?    A.  Never  met  him  before. 

Q.  Where  did  he  come  from,  when  did  he  get 
there  on  the  job?  A.  Around  8  o'clock,  before  8 
o  'clock. 

Q.  Who  introduced  you  to  Mr.  McKinney?  A. 
Mr.  Brescia. 

Q.  What  did  Mr.  Brescia  say  to  you  when  he 
introduced  you  to  Mr.  McKinney?  A.  I  don't 
remember. 

Q.  Did  he  say  anything  to  Mr.  McKinney  sit- 
ting there,  that  you  were  on  this  work?    A.  I 

1368  don't  remember  exactly  what  he  said. 

Q.  What  is  your  best  recollection?  A.  He  prob- 
ably said  that. 

Mr.  Bradbury :   Never  mind  what  he  prob- 
ably said. 

The  Witness :   I  don 't  remember. 

Q.  We  only  want  the  substance,  can  you  re- 
member the  substance  of  what  he  said  to  you  ?  A. 
To  measure  the  wall,  that  is  what  we  were  up 
there  for,  to  measure  the  wall.    I  don't  remem- 
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ber  what  Brescia  said  any  more  than  Mr.  McKin-  1369 
ney  is  to  help  you  measure  the  wall,  or  something 
similar  to  that;  I  don't  remember  whether  those 
are  the  exact  words  or  not ;  that  is  the  substance- 

Q.  Did  you  and  Mr.  McKinney  remain  together 
all  day  long?   A.  We  did. 

Q.  You  didn't  say  anything  at  all  about  this 
matter;  did  you  and  Mr  McKinney  talk  about  this 
matter?  A.  No. 

Q.  Not  a  word  ?  A.  No. 

(,).  Did  you  hear  Mr.  Brescia  talk  to  Mr.  McKin- 
ney about  it?   A.  No. 

Q.  You  say  you  were  there  from  8  o'clock  in 
the  morning,  and  you  say  Antonio  Brescia  stayed 
there  until  half  past  ten.  Was  it  half  past  ten 
you  said  he  left!  A.  I  said  around  about  half 
past  nine. 

Q.  The  photographer  didn't  get  there  until  a 
litte  after  ten?  A.  I  corrected  that;  I  said  it  was 
around  between  nine  and  half  past  nine  that  the 
photographer  was  there. 

Q.  Who  is  this  photographer?  A.  I  don't  know 
the  man. 

Q.  Between  nine  and  half  past  nine  was  Mr.  Dan 
Brescia  working,  building  this  wall?  A.  He  was/ 

Q.  And  were  you,  Mr.  McKinney  and  Mr.  An-  1371 
tonio  Brescia  watching  him  ?  A.  Yes. 

Mr.  Menken:   That  is  all — just  a  few  more 
questions. 

Q.  What  about  the  laborer,  did  you  see  him 
there?  A.  Yes. 

Q.  What  was  he  doing;  where  was  the  cement 
mixed?  A.  On  Walton  Avenue. 

Q.  How  far  way  from  where  this  wall  was  be- 
ing built  ?   A.  About  75  feet. 
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1372  Q.  Who  mixed  the  cement.'  A.  T  couldn't  tell 
you  whether  it  was  the  laborer  that  worked — T 
eouldnM  tell  you  whether  it  was  the  helper  that 
worked  on  this  wall  did  it,  or  whether  it  was  an- 
other man. 

Q.  Wasn't  cement  being  mixed  for  other  work 
being  done  there.'    A.  Yes,  the  concrete. 

(t).  That  is  cement.'  A.  No,  it  is  not;  cement 
mortar  is  different  from  concrete. 

Q.  Do  you  know  or  don't  you  know  who  mixed 
the  cement  that  was  brought  here  to  this  work? 
A.  No,  1  do  not. 

1373  ^'  ^  ',a*  waa  ^onc  *ms  ^borer  whom  you 
saw  at  this  job  ?  A.  Bringing  in  cement,  bringing 

mortar  to  the  masons  and  bringing  stone. 

<t>.  Where  was  the  stone  brought  from?  A.  On 
the  side  from  the  excavation. 

Q.  How  far  away  from  the  wall?  A.  The  same 
place,  20,  30  or  40  feet. 

Q.  Were  those  stones  alongside  of  the  wall 
there  at  the  time.'  A.  Some  were,  at  the  begin- 
ning. 

Q.  Did  the  laborer  remove  any  stones?  A.  He 
did. 

Q.  He  put  them  on  the  side  for  the  mason  to 

1374  place  them?   A.  He'did. 

Q.  Those  stones  were  at  the  place  where  the 
wall  was  being  built,  as  shown  on  that  picture? 
A.  No,  that  wall  was  clear. 

Q.  We  are  talking  about  the  stones  alongside? 
A.  On  the  other  side  of  the  wall  ? 

(t).  Yes.  A.  Some  of  those  were  brought  there, 
yes. 

Q.  And  some  of  them  were  there?   A.  Yes. 
Q.  This  picture  which  is  here  before  the  Ref- 
eree was  taken  by  the  photographer  from  the  di- 
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rection  of  the  sidewalk  towards  the  rear?  A.  1375 
Yes. 

Q.  "What  wall  is  this  in  the  construction  of 
the  house  which  you  say  was  being  built  there? 
A.  A  cross  wall. 

Q.  An  interior  wall  .'    A.  An  interior  wall. 

Q.  These  rear  walls  that  yon  s<ie  there,  are  the 
house  walls  or  retaining  walls,  or  what  ?  A.  \ 
never  seen  the  drawing;  I  should  imagine  

Q.  Do  you  know.'    A.  I  don't  know. 

Q.  These  were  there,  of  course,  at  the  time  this 
picture  was  taken?    A.  Kight. 

(t).  That  is  what  is  known  as  a  rough  rubble  -^376 
wall?   A.  Yes. 

Q.  That  is  the  wall  before  it  is  pointed,  isn't 
it?    A.  Yes. 

Q.  Did  you  keep  the  time  of  this  mason's 
helper!  A.  Xo  more  than  to  see  the  man,  how 
much  work  he  was  doing. 

Q.  Did  he  bring  the  stones  there  in  a  wheel- 
harrow?   A.  He  did. 

Q.  Did  he  bring  the  mortar  there  in  a  wheel- 
barrow? A.  He  did. 

By  Mr.  Bradbury. 

Q.  You  have  no  financial  interest  in  this  Phelan  1377 
job,  have  you?    A.  No,  sir. 

Q.  Nor  in  the  job  that  is  shown  in  Plaintiff's 
Exhibit  F  ?   A.  No,  sir. 

Q.  The  part  of  the  wall  in  front  of  the  witness 
Dan  Brescia,  that  is  lower  than  the  other  part  was 
at  5  o'clock;  what  was  its  condition,  this  lower 
part  here  in  front  of  the  witness  Dan  Brescia — 
what  was  its  condition  or  its  height  at  5  o'clock? 
A.  Finished  level  with  the  lines. 

Q.  Level  with  the  lines?  A.  Yes,  four  feet  high. 
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1378        Q.  Level  with  the  lines  out  to  the  end  that  you 
see  in  the  picture  ?   A.  Yes. 

(At  5.30  o'clock  P.  M.  adjourned  to  meet  on 
July  26th,  1922,  at  2.30  o'clock  P.  M.) 

Next  exhibit,  Plaintiff's  Exhibit  G. 


2  Rector  Street,  New  York, 
July  26,  1922,  2:30  P.  M. 

Met  pursuant  to  adjournment. 

Present:  Mr.  A.  Walker  Otis,  Hkferee. 
1379  Mr.  Bradbury  and  Mr,  Menken. 


It  is  hereby  stipulated  by  the  attorneys  for  all 
the  parties  to  this  reference,  that  the  signing  by 
the  various  witnesses  of  a  transcript  of  their  tes- 
timony pursuant  to  the  provisions  of  Rule  170 
of  the  rules  of  Civil  Practice,  be  and  the  same 
are  hereby  expressly  waived. 


John  Spino,  of  680  Eagle  Avenue,  Bronx,  was 
sworn  as  interpreter. 

1380 

By  the  Referee. 

Q.  Are  you  connected  in  business  with  any  of 
the  parties  to  this  action?  A.  No,  sir;  I  am  an 
engineer;  this  is  the  first  time  1  ever  saw  this 
man  here,  Dan  Brescia,  and  only  this  other  gen- 
tleman who  happened  to  be  passing  by  with  his 
automobile.  I  don't  know  them  through  business 
or  anything. 
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By  Mr.  Menken.  1381 

Q.  How  did  you  happen  to  be  down  here?  A. 
I  happened  to  work  near  his  job  up  in  the  Bronx. 

Q.  Near  whose  job?  A.  Near  Mr.  Brescia's 
job,  or  whatever  it  is ;  he  was  doing  some  business 
with  the  firm  I  was  working  for,  and  seeing  that 
1  got  through  working  last  week  1  happened  to 
go  up  there  to  see  if  there  is  any  prospects  for 
work;  and  he  asked  me  to  come  down  here  and 
act  as  interpreter  for  them. 

Q.  You  never  saw  Mr.   Brescia   before?  A. 
Maybe  I  seen  him,  but  not  to  speak  to  him;  lots 
of  times  you  see  lots  of  people  when  alone,  but  1382 
I  am  not  acquainted  with  him. 

Q.  Wore  you  born  in  this  country?  A.  I  was 
not  quite  born  here;  I  don't  remember  anything 
about  the  other  country;  1  was  very  small  when 
I  came  here. 

(,).  Did  you  go  to  any  public  schools  in  this 
country?  A.  I  went,  but  did  not  finish  school; 
my  folks  had  no  means  to  keep  me  in  school. 

.Mr.  Menken:    I  have  inn  got  Mr.  Mazzola 
here  to  know  whether  he  is  correctly  inter- 
preting or  not.    I  understand  that  a  man  to 
be  an  interpreter,  must  be  a  linguist  in  both  1383 
languages. 

(Discussion  off  the  record.) 

The  Referee:  I  thought  an  interpreter 
would  be  brought  down  from  the  court,  just 
one  of  the  official  interpreters,  and  that  we 
would  finish  it  with  him.  What  do  you  think 
of  my  suggestion  to  proceed  without  preju- 
dice, Mr.  Menken,  and  see  how  it  goes? 

Mr.  Menken:  1  will  abide  by  your  sugges- 
tion with  pleasure. 
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1384      IUj  the  Referee. 

Q.  Have  you  over  interpreted  in  any  eourt  be- 
fore!   A.  No. 

(t>.  If  a  question  is  put  by  Mr.  Menken,  you 
understand  you  are  to  put  the  question  to  the 
witness,  and  give  us  bis  answer!  A.  I  will  do 
the  very  best  I  can;  it  is  a  line  of  business  with 
which  I  am  familiar,  and  1  will  do  the  best  1  can 
for  you. 


DaS  Brescia  was  recalled  as  a  witness  and  hav- 
ing been  previously  duly  sworn  further  testified 
as  follows,  through  the  interpreter: 

Cross  examination  by  Mr.  Menken  (continued). 

Q.  Do  you  know  Mr.  Huntington!    A.  I  do  not. 

Q.  Do  you  know  the  day  that  your  picture  was 
taken?    A.  No. 

Q.  How  long  have  you  been  connected  with  Mr. 
Antonio  Brescia?    A.  A  little  over  three  years. 

Q.  And  how  many  jobs  have  you  been  working 
for  Mr.  Brescia  during  the  past  three  years?  A. 
The  last  job  1  was  on,  that  I  can  remember,  was 
one  big  job  and  several  small  jobs. 
1336  Q.  Are  you  working  for  him  now?  A.  Yes, 
sir. 

Q.  Were  you  working  for  him  last  month  ?  A. 
Yes,  sir. 

Q.  You  were  working  for  him  every  month  dur- 
ing this  year?    A.  Yes,  sir. 

Q.  What  kind  of  work  were  you  doing  for  him? 
A.  Stone  mason. 

Q.  Were  you  working  for  him  during  the  year 
1921?    A.  September  and  October,  1921. 

Q.  What  work  were  you  doing  in  September 
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and  October,  1921,  for  Mr.  Brescia  ?  A.  Working  1387 
as  a  stone  mason. 

Q.  Where  were  you  working  as  a  stone  mason 
in  September  and  October,  1921!  A.  180th  Street 
near  .Jerome  Avenue,  the  Jackson  job. 

Q.  What  were  you  doing  in  November  and  De- 
cember, 1921?  A.  From  September  on,  Septem- 
ber, October  and  November,  and  so  on,  I  worked 
with  him;  I  did  not  understand  right  first;  1  kept 
on  working. 

Q.  Before  September,  1921,  what  work  were 
you  doing?  A.  I  worked  for  two  different  firms; 
I  don't  quite  remember  the  names  of  the  firms.  1388 

Q.  How  long  did  you  work  for  those  firms?  A. 
Between  the  two  of  them,  as  near  as  I  can  re- 
member, about  four  or  five  months. 

(,).  And  before  you  started  to  work  for  those 
two  firms  whose  names  you  don't  remember,  did 
you  work  for  Mr.  Brescia?  A.  On  this  Mazzola's 
job  since  he  was  stopped,  I  couldn't  work  with 
him.  Mazzola  had  forbid  me  to  work  with  him, 
after  these  two  jobs  that  I  was  on,  these  two  con- 
tracts; I  don't  remember  the  names. 

Q.  When  were  you  working  on  the  Concourse 
for  Mr.  Brescia?  A.  This  month  I  have  been 
working  on  the  Concourse.  1389 

0.  You  were  working  for  Mr.  BFescia  in  April, 
1921  ?  A.  No,  I  can't  remember;  I  don't  think  I 
worked  for  him. 

Q.  Did  you  work  for  him  in  the  month  of 
March,  1921  ?  A.  I  remember  1  started  to  work 
for  him  either  September  or  October,  1921. 

Q.  Did  you  work  for  him  in  April,  1922?  A. 
Yes,  sir. 

Q.  Where?    A.  At  the  same  place,  Jackson's 
and  the  next  block,  Mr.  Levy  on  the  next  job. 
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1390  Q,  You  worked  one  job  after  another  from  Sep- 
tember, 1921,  up  to  the  present  time,  with  Mr. 
Brescia .'  A.  The  most  of  the  time  with  Mr.  Bres- 
cia. 

Q.  Whenever  Mr.  Brescia  had  any  stone  mason 
work  to  do,  were  you  called  upon  by  Mr.  Brescia 
to  assist  in  doing-  it?  A.  I  haven't  lost  any  time; 
I  have  been  with  him  right  along  since  September 
of  last  year. 

Q.  Do  you  remember  working  for  Mr.  Brescia 
when  a  photographer  came  along  and  took  your 
picture?    A.  I  worked  for  Brescia,  I  saw  when 

1391  tne  Picture  was  taken. 

Q.  When  was  that,  do  you  remember?  A.  I 
don't  remember  what  day;  in  May  it  was. 

Q.  What  part  of  May?  A.  I  did  not  carry  any 
memorandum. 

Q.  How  do  you  know  it  was  the  month  of  May, 
1922?    A.  I  know  it  was  the  month  of  May. 

Q.  Who  told  you  to  build  that  piece  of  wall  that 
you  built  on  that  day  in  May,  when  the  photo- 
graph was  taken?  A.  Tony  Brescia,  his  instruc- 
tions. 

Q.  You  were  the  only  mason  on  that  particular 
wall  at  that  time;  is  that  right?    A.  All  alone,  I 

1392  was  the  only  one. 

Q.  Did  you  see  the  photographer  come  there 
in  the  morning?    A.  No. 

Q.  Did  you  see  anybody  else  there  besides  Mr. 
Antonio  Brescia  in  the  morning?  A.  Only  saw 
the  foreman  and  Mr.  Brescia;  that  is  all  I  recol- 
lect in  the  morning. 

Q.  What  time  in  the  morning  was  this?  A. 
About  half  past  seven,  before  eight  o'clock. 

Q.  When  did  you  start  to  work  on  that  morn- 
ing?   A.  Eight  o'clock. 
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Q.  Who  was  there  when  you  started  to  work?  1393 
A.  There  was  me  and  two  other  persons  looking 
at  me,  but  1  don't  know  who  they  were.  1  re- 
member this  gentleman  in  back  there  (indicating 
Mr.  Huntington)  seeing  him  there,  and  another 
one. 

lj>.  And  didn't  Mr.  Brescia  tell  you  you  would 
he  watched  all  that  day  by  these  two  men  whom 
you  pointed  out?  A.  His  instruction  was  to  put 
up  the  line  and  build  the  wall. 

Q.  Who  put  up  the  line?    A.  I  did,  myself. 

Q.  Who  gave  you  the  place  to  put  it  up?  A.  1 
went  by  the  marks,  the  chalk  marks  which  was 
there  for  this  line,  to  put  in  place. 

Q.  You  have  talked  to  Mr.  Brescia  about  this 
case,  haven't  you?    A.  No,  sir. 

Q.  During  all  the  time  you  have  worked  with 
him  since  September  1,  1921,  up  to  the  present 
time,  you  say  you  have  not  talked  to  Mr.  Brescia 
about  this  case?  A.  I  overheard  that  he  had  a 
case,  but  it  did  not  interest  me,  therefore,  I  never 
bothered  enough  about  it  to  ask. 

Q.  Weren't  you  in  the  Supreme  Court  in  the 
Bronx  when  this  case  was  first  tried?    A.  I  was. 

Q.  How  many  days  were  you  up  there?  A. 
Two  or  three  days.  1395 

Q.  And  since  that  time  up  to  the  present  time 
you  say  you  have  not  talked  this  case  over  with 
your  nephew,  Mr.  Antonio  Brescia?  A.  I  have 
never  asked,  because  it  did  not  concern  me. 

Q.  Do  you  visit  your  nephew,  Mr.  Brescia?  A. 
When  on  the  work. 

Q.  Did  Mr.  Brescia  visit  your  home?  A.  Oc- 
casionally, once  in  a  while  I  go  to  see  him,  and 
Mr.  Brescia  comes  to  see  me,  a  friendly  call  as 
a  relation. 
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1396  Q.  Did  Mr.  Brescia  tell  you  to  build  this  par- 
ticular wall  on  this  particular  occasion?  A.  I 
did  as  a  mason  would  do;  I  got  orders  and  built 
the  wall,  set  up  the  line. 

Q.  Who  gave  you  orders  to  build  the  wall?  A. 
Tony  Brescia  and  the  foreman  was  near  me. 

(t>.  How  long  was  Air.  Tony  Brescia  there  dur- 
ing that  day  ?  A.  As  soon  as  he  gave  me  the 
order  in  the  morning  before  I  started  to  work, 
he  left  and  he  came  back  about  half  past  nine 
or  ten  o'clock;  1  never  looked  at  the  time  to  see 
when  the  boss  comes  and  goes;  at  twelve  o'clock 
jggy  I  last  see  him,  and  at  half  past  four,  and  then  I 
see  the  photographer. 

Q.  Didn't  your  nephew  tell  you  there  was  going 
to  be  a  photographer  there  on  that  day?  A.  No, 
sir. 

Q.  Did  Tony  Brescia  tell  you  that  these  two 
men  he  pointed  out  to  you  were  going  to  watch 
you  that  day  build  this  wall.'    A.  No. 

(t).  Did  Mr.  Brescia  and  you  have  any  conver- 
sation about  the  building  of  that  wall  without  the 
assistance  of  any  other  mason  on  that  day,  or  be- 
fore that  day?    A.  He  said  nothing  at  all. 

Q.  Do  you  mean  to  tell  us  that  you  did  not  know 
1398  why  that  wall  was  being  built  there  alone  by  you 
on  that  day?  A.  I  knew  it  had  to  be  built;  that 
is  all  I  knew,  my  orders. 

Q.  Whose  orders?  A.  Between  him  and  the 
foreman;  Mr.  Brescia  and  t lie  foreman's  orders. 

Q.  You  are  friendly  with  your  nephew,  Mr. 
Brescia,  aren't  you?  A.  It  is  my  brother's  son; 
certainly,  I  am  friendly. 

Q.  Your  nephew  ami  you  did  not  talk  about  the 
building  of  this  wall  by  you  alone  without  the 
assistance  of  any  other  mason  on  that  morning 
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or  prior  thereto f  A.  No,  no  discussion  at  all  1399 
whatsoever  about  the  wall. 

Q.  Were  there  any  other  masons  on  that  work 
besides  you?    A.  On  another  job. 

Q.  Were  there  any  other  masons  on  this  job 
besides  you?    A.  No,  sir. 

Q.  Who  assisted  you  in  building  this  wall?  A. 
One  laborer. 

Q.  What  did  that  laborer  do?  A.  Mix  the  mor- 
tar and  carry  stone,  supply  stone  to  me,  whatever 
a  laborer  was  supposed  to  do,  labor  work. 

Q.  Did  that  laborer  do  anything  else  during 
the  time  that  day,  except  mix  the  mortar  and  ^^qq 
bring  the  stone  to  you?  A.  When  he  had  time, 
when  he  did  not  supply  me  with  mortar  and 
stone,  he  used  to  get  stones  near  other  parts  of 
the  wall. 

Q.  How  big  was  this  job  where  this  wall  was 
being  built  that  day,  the  entire  job?  A.  I  have 
not  measured  but  it  is  half  a  block  long,  and  about 
one  hundred  feet  deep. 

Q.  On  this  day  you  were  the  only  mason  work- 
ing on  that  job;  is  that  the  idea?  A.  I  was  the 
only  one,  because  the  other  walls  were  done; 
there  was  only  one  more  wall  to  be  done  on  the 
further  end,  but  it  was  not  ready  yet  for  me  to  1401 
go  on  with  it. 

Q.  Isn't  it  a  fact  that  there  were  no  walls  built 
on  this  job  except  the  one  you  were  building?  A. 
There  was  another  wall  up  on  one  of  the  sides. 

Q.  Were  you  working  there  the  day  before  this 
on  that  job?  A.  I  was  on  another  job  nearby, 
but  not  through. 

How  nearby  was  that  other  job?   A.  About 
200  feet. 
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1402  Q.  Were  masons  working  on  the  other  job?  A. 
Two  masons  on  the  other  job. 

Q.  When  did  Mr.  Brescia  tell  you  to  leave  the 
other  job  and  come  to  work  on  this  job!  A.  In 
the  morning,  half  past  seven. 

Q.  You  say  he  did  not  tell  you  why  he  wanted 
you  to  build  this  wall?    A.  He  did  not. 

Q.  Didn't  you  know  that  you  were  building  this 
wall  under  his  instructions,  for  the  purpose  of 
having  it  in  evidence  in  this  case?  A.  I  done 
what  I  was  told  to  do,  and  I  couldn't  ask  because 
I  was  not  boss;  I  am  working  by  the  day,  and  I 

1403  *iaC*  110  bU8'ne8S  asking  the  boss  what  was  that 
wall  there  for. 

Q.  You  don't  mean  to  tell  us  that  you  think 
your  nephew  was  a  boss,  do  you?  A.  On  the  work 
he  is  treated  as  a  boss,  because  he  pays  me;  I 
have  to  do  what  he  tells  me. 

Q.  How  old  are  you?    A.  51. 

Q.  How  old  is  your  nephew?  A.  .30  or  32;  I 
don't  know  just  exactly. 

Q.  You  knew  your  nephew  when  he  was  born; 
is  that  right  ?    A.  Yes,  sir. 

Q.  And  he  grew  up  in  the  same  village  that 
you  lived,  didn't  he?    A.  Yes,  sir. 

1404  Q.  And  you  came  to  this  country  together; 
didn't  you?    A.  Xo. 

Q.  How  long  after  he  came,  did  you  come  ?  A. 
About  a  year  before. 

Q.  How  many  years  have  you  been  in  this  coun- 
try?   A.  Going  on  19  years. 

Q.  You  and  he  belonged  to  the  same  union, 
didn't  you?  A.  I  used  to  belong  to  Local  Xo.  74, 
mv  nephew  was  an  apprentice  then. 

Q.  You  were  there  in  Local  74  before  he  was, 
weren't  you?    A.  Yes. 
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Q.  You  taught  him,  didn't  you,  how  to  do  stone  1405 
work?    A.  He  learned  by  other  contractors. 

Q.  On  jobs  where  you  were  working;  is  that 
right  f  A.  We  worked  in  Stonewich,  Connecticut, 
together;  the  proprietor  of  this  place  is  named 
Converse. 

Q.  When  you  say  the  photographer  come  there 
at  4:30  o'clock  in  the  afternoon,  who  told  you  to 
stop  work  wliile  the  photographer  was  taking  the 
picture?    A.  The  photographer. 

(,>.  Where  was  Mr.  Brescia?  A.  He  was  out- 
side the  line  on  the  sidewalk. 

Q.  DUl  ho  speak  to  you?    A.  No,  sir. 

Q.  Did  he  speak  to  you  after  the  photograph 
was  taken?    A.  Xo,  sir. 

Q.  Did  you  ask  him  why  the  photograph  was 
being  taken.'  A.  Half  past  four  that  day  they 
had  taken  a  picture,  so  there  was  no  one  there; 
I  couldn't  start  in  conversation  with  anyone  there 
because  1  could  not  speak  no  English. 

Mr.  Menken:   I  move  to  strike  that  answer 
out. 

The  Referee:    Strike  it  out. 
(Question  repeated:  "Did  you  ask  him  why 
the  photograph  was  being  taken  .'") 

A.  I  did  not  ask  him. 

Q.  How  long  was  Mr.  Brescia  there  after  the 
photograph  was  taken?  A.  I  did  not  see  him 
any  more  since  the  photograph  was  taken;  I 
missed  him,  he  disappeared. 

Q.  And  did  you  see  him  the  next  day?  A. 
Yes,  sir. 

Q.  And  did  you  see  the  photograph?    A.  No, 
sir. 

Q.  You  told  this  Referee  that  you  never  saw 
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1408  the  photograph  at  all  until  you  saw  it  down  here 
in  this  hearing?  A.  The  first  time  I  saw  it  was 
down  here. 

Didn't  you  know  that  your  picture  was  in 
that  photograph  before  you  saw  it  down  here? 
A.  I  saw  the  photographer  taking  the  picture,  but 
I  didn't  see  the  picture. 

Q.  When  was  that  picture  taken,  May;  .1922  / 
A.  In  the  month  of  May. 

Q.  Since  the  month  of  May  up  to  now,  how 
many  times  have  you  seen  your  nephew  at  his 
home?  A.  When  1  work  1  have  seen  him;  not 
j^qq      at  his  home. 

Q.  How  many  times  has  4Mr.  Brescia  visited 
you  since  May,  1922?  A.  It  is  more  than  a  year 
since  he  has  been  to  my  home. 

Q.  Did  you  ever  meet  Mr.  Brescia  at  your 
brother's  home,  his  father?    A.  No,  sir. 

(}.  Where  do  you  live?  A.  188  Belmont  Ave- 
nue. 

Q.  Where  does  Mr.  Brescia  live,  your  nephew? 
A.  154th  Street  near  Third  Avenue. 

Q.  Who  told  you  to  go  to  work  for  Mr.  Brescia? 
A.  The  father. 

Q.  That  is  your  brother;  does  your  brother 
1410      work  for  Mr.  Brescia,  too?    A.  No,  sir. 

Q.  Where  did  Mr.  Brescia's  father  tell  you  to 
go  to  work  for  Mr.  Brescia?  A.  Mr.  Brescia  had 
a  small  job,  a  very  small  job,  and  I  was  there  to 
help  him  work,  and  when  things  were  finished  he 
told  me  to  go  to  work  for  his  son.  His  son  need- 
ed a  man  to  work  for  him. 

Q.  Did  you  go  and  see  Mr.  Antonio  Brescia 
when  you  got  that  word?    A.  Yes,  sir. 

Q.  Where  did  you  see  him?  A.  I  went  to  Je- 
rome Avenue  as  near  as  1  could  remember,  208th 
Street. 
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Q.  flow  long  did  you  work  there'  •  A.  They  1411 
were  finishing  a  job;  I  was  there  a  little  over  a 
week. 

Q,  How  many  persons  were  there  when  you  got 
there  on  the  job?  A.  Two  and  myself,  three  ma- 
sons. 

Q.  Sinee  the  first  part  of  September  when  you 
went  to  work  again  tor  Mr.  Brescia,  up  to  the 
present  time,  you  say  you  have  never  spoken  to 
Mr.  Brescia  about  that  photograph;  is  that  right? 
A.  No,  sir;  never  mentioned  it. 

Q.  And  Mr.  Brescia  never  mentioned  it  to  you? 
A.  1  know  they  had  taken  a  photograph,  but  did 
not  know  he  had  it  or  anything. 

Mr.  Menken:    I  move  to  strike  the  answer 
out. 

The  Referee:    The  motion  is  granted. 

Q.  But  Mr.  Brescia  never  mentioned  it  to  you, 
did  he?    A.  No,  sir,  never  mentioned  it. 

(,).  When  were  you  asked  to  come  down  here  to 
testify?  A.  The  day  that  1  came  down  I  was 
asked  to  come. 

<t).  Who  asked  you .'    A.  Mr.  Brescia.   He  said, 
"You  have  to  come  w.th  me  to  the  office." 

Hadn't  he  spoken  to  you  about  coming  down  1413 
to  the  Referee's  office?    A.  On  the  same  morning 
I  was  supposed  to  come  he  said,  "You  have  to 
come  down  witli  me  today,"  but  for  what,  I  didn't 
know;  he  didn't  tell  me  anything. 

Did  you  ask  him?  A.  No,  he  only  told  me 
"(Jo  home  and  change  yourself;  you  have  got  to 
come  with  inc." 

Q.  You  didn't  know  what  you  were  coming  down 
to  the  Referee's  office  for,  did  you?    A.  No,  sir. 

Q.  You  never  asked  Mr.  Brescia  and  Mr.  Bres- 
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1414  cia  didn't  tell  you;  is  that  right?  A.  Never  told 
me  anything. 

Q.  How  did  you  know  where  to  come?  A.  He 
brought  me  down. 

Q.  Did  he  go  home  with  you  while  you  changed 
your  clothes?  A.  He  waited  tor  me  on  the  job 
and  told  me  to  go  home  and  change,  he  waited  on 
the  job  for  me. 

Q.  Where  was  that  job?  A.  On  172nd  Street 
and  the  Concourse. 

Q.  And  you  and  Mr.  Antonio  Brescia  came 
down  from  that  job  to  this  Referee's  office?  A. 

1415  Yes'  sir- 

Q.  How  did  you  come  down?    A.  Came  down 

by  subway. 

Q.  How  long  did  it  take  you  to  come  down,  do 
you  remember?  A.  About  three  quarters  of  an 
hour,  half  an  hour  or  more. 

Q.  During  the  time  that  you  and  Mr.  Antonio 
Brescia  were  riding  down  to  come  to  this  Ref- 
eree's office,  you  did  not  talk  about  this  case?  A. 
X<>,  sir. 

Re-direct  examination  by  Mr.  Bradbury. 

Q.  Mr.  Brescia,  might  not  you  be  mistaken  as 

1416  to  when  this  picture,  Plaintiff's  Exhibit  F,  was 
taken,  and  that  it  was  taken  in  April  and  not  in 
May  ? 

Mr.  Menken:  I  object  to  the  form  of  the 
question. 

The  Referee :  The  objection  is  sustained  in 
its  present  form;  1  do  not  think  the  question 
is  proper. 

Mr.  Bradbury:  Exception. 

Q.  Are  you  sure  that  the  picture  was  taken  in 
May.  and  not  in  April?  A.  I  repeat  the  same 
thing,  April  or  May;  I  don't  know  for  certain. 
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"By  flf  Referee. 

Q.  What  is  your  height  \  A.  Five  feet  seven 
inches. 

(t).  How  much  do  you  weigh?  A.  152  or  153 
pounds. 

Mr.  Menken:  I  move  to  strike  out  all  the 
testimony  of  the  witness  Daniel  Brescia,  and 
the  witness  Huntington  with  reference  to  the 
building  of  the  stone  wall,  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial,  and 
tending  to  be  a  eelf-serving  declaration  on 
behalf  of  the  plaintiff,  and  not  the  best  evi- 
dence that  should  be  given  for  the  proving 
of  any  fact  before  the  Referee. 

The  Referee:    The  motion  is  denied. 

Mr.  Menken:  Exception. 

/>//  Mr.  Bradbury. 

(t).  How  many  cubic  feet  of  stone  masonry, 
rough  rubble  stone  masonry,  18  inches  thick,  can 
you  build  in  a  day  of  eight  hours  with  half  a 
helper! 

Mr.  Menken:    Objected  to  on  the  ground 
it  is  not  re-direct  examination. 
The  Referee:    The  objection  is  overruled. 
Mr.  Menken:  Exception. 

A.  1  can't  tell  you  exactly  how  much  I  can 
build,  because  I  have  never  measured  after  I  have 
done  my  eight  hours'  work. 

Q.  Do  you  build  or  construct  the  same  amount 
of  work  every  day  that  you  work? 

Mr.  Menken :  Objected  to  as  incompetent, 
irrelevant  and  immaterial. 

Objection  sustained.  Exception. 
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Q.  I  show  you  Plaintiff's  Exhibit  F,  and  ask 
you  to  look  at  it  and  then  tell  me  how  much  stone 
foundation  work  you  do  in  a  day  of  eight  hours, 
rough  rubble  stone  masonry,  in  constructing  a 
wall  18  inches  thick,  with  half  a  helper. 

Mr.  Menken:  I  object  to  the  form  of  the 
question,  the  witness  lias  not  stated  it  re- 
quires any  aid,  and  he  has  already  testified 
he  has  never  measured  any  walls.  I  object 
further  as  it  is  already  answered. 

The  Referee:  The  objection  is  overruled. 
Mr.  Menken:  Exception. 

A.  I  can't  give  you  any  definite  answer,  not 
measuring  it  after  my  day's  work;  it  might  be 
a  little  more  or  less,  but  just  how  much,  I  don't 
know. 

Q.  A  little  more  or  less  what?  A.  About 
this  work  that  has  been  built;  this  work  here  in 
the  picture;  maybe  a  few  feet  more  or  a  few  feet 
less  of  it;  that  is  about  it. 

Mr.  Menken:  I  move  to  strike  out  the  an- 
swer; it  is  a  guess  of  the  witness  and  not 
testimony. 

2422  The  Referee:    The  motion  is  denied. 

Mr.  Menken:  Exception. 
Mr.  Bradbury:    That  is  all. 
Mr.  Menken:   No  further  questions. 
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Chablkb  W.  O'Shka,  called  as  a  witness  in  he-  1423 
half  of  plaintiff  in  rebuttal,  being  fu  st  duly  sworn, 
i istified  as  follows: 

Dinrt  examination  by  Mr.  Bradbury. 

Q.  Mr.  O'Shea,  you  have  been  in  the  contract- 
ing business!    A.  Yes,  sir. 

Q:  For  about  how  many  years.'    A.  Thirty. 

(J.  You  have  supervised  the  construction  of 
stone  foundation  work?   A.  Yes,  sir. 

Q.  Such  as  rough  rabble  stone  masonry  ?  A. 
Y<'s,  sir. 

Q.  Have  you  supervised  the  construction  of  1424 
such  masonry  work  during  the  time  that  you 
have  been  in  the  contracting  business?   A.  Yes, 
sir. 

Q.  In  addition  to  that,  were  you  chief  inspector 
of  mason  construction  work  for  the  City  of  New 
York  at  one  time!    A.  Yes,  sir. 

Q.  You  have  constructed  or  supervised  the 
construction  of  stone  mason  work  in  the  Bor- 
oughs of  Manhattan  and  the  Bronx?  A.  Yes,  sir. 

Q.  Are  you  familiar  witli  the  amount  of  stone 
mason  work  that  is,  the  amount  of  stone  mason 
work  that  lias  been  constructed  for  you  from 
time  to  time?    A.  Yes,  sir.  1425 

Q.  Arc  you  able  to  state  what  a  stone  mason 
with  one-half  a  helper  can  construct  in  the  way 
of  a  stone  wall  of  rough  rubble  stone  masonry  18 
inches  thick  in  a  day  of  eight  hours;  I  refer  to 
the  number  of  cubic  feet.   A.  Yes,  sir. 

Q.  Will  you  state  what  has  been  your  experi- 
ence in  the  amount  of  rough  rubble  stone  masonry 
18  inches  thick,  in  cubic  feet,  that  a  man  can  do 
in  a  day  of  eight  hours  with  one-half  a  helper? 
A.  It  all  depends  whether  it  is  flat  work,  private 
dwellings  or  stone  wall. 
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1426  Q.  Straight  si  one  wall  for  private  dwelling, 
cellar  wall.  What  is  the  number  of  cubic  feet  that 
a  stone  mason  can  do  that  you  have  known  them 
to  do,  and  that  they  have  done  for  you?  A.  I 
have  known  them  to  do  at  any  time? 

Q.  Yes,  at  any  time. 

Mr.  Menken:   That  is  objected  to. 
The  Referee:    I  think  you  should  confine 
it  to  the  time  of  this  controversy. 

Q.  In  1919,  give  us  the  number  of  cubic  feet  a 
stone  mason  and  half  a  helper  can  construct  in  a 
day  of  rough  rubble  stone  wall  18  inches  thick, 

1427  straightaway  work/  A.  I  should  say  a  good,  fair 
average  at  the  time  you  stated  was  140  feet  or 
135  feet  of  that  class  of  work,  which  is  not  pointed, 
not  stuck  up  in  any  manner  whatever;  it  is  what 
we  masons  call  slushed;  it  is  private  work  that 
carries  no  weight ;  it  is  rough  on  one  side  and  not 
pointed  up  whatsoever. 

(,>.  Your  answer  excludes  pointing  up,  but  in- 
cludes what  you  call  slushing  up?   A.  Yes,  sir. 

Q.  What  is  the  difference  between  slushing  up 
and  pointing  up?  A.  Pointing  up  is  where  you 
follow  the  line  of  the  stones  with  a  pointer  or 

1428  trowel;  slushing  up  is  just  following  the  crevice, 
just  tilling  it  up. 

Q.  In  giving  the  number  of  cubic  feet  that  you 
do  here,  you  include  slushing  up  but  not  pointing 
up?    A.  Slushing  up,  but  not  pointing  up. 

Q,  Have  you  had  occasion  in  your  work  as  con- 
tractor at  the  conclusion  of  the  day's  work  to 
measure  up  the  amount  of  stone  masonry  work 
that  had  been  done  ?   A.  Yes,  sir. 

Q.  How  long  would  you  say  that  it  would  take 
to  point  up  a  wall  such  as  you  have  referred  to, 
that  contained  only  75  cubic  feet,  and  that  wall 
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being  18  inches  thick?  A.  75  cubic  feet  of  the  1429 
wall  that  you  say — it  would  not  be  slushing  that 
much ;  it  would  be  slushing  only  50  feet,  because 
the  wall  is  one  and  one-half  feet  thick,  therefore, 
the  face  of  the  wall  would  only  equal  about  50 
superficial  feet. 

Q.  TTow  long  would  it  take?    A.  Thirty  min- 
utes, about  half  an  hour. 

Q.  How  long  would  it  take  to  point  up  this 
wall,  in  your  opinion?  A.  Take  about  an  hour, 
trowel  pointing. 

Cross  examination  by  Mr.  Menken. 

^  w  •  •  1430 

Q.  What  business  are  you  in?  A.  Contracting. 

(t).  Whorel  A.  Fred  Schildwachter,  Unionport. 

Q.  Under  your  own  name?   A.  Yes,  sir. 

Q.  What  work  is  that  you  are  doing  for  Mr. 
Schildwachter?  A.  Stone  work;  putting  up  a  coal 
chute. 

Q.  How  many  cubic  feet  of  stone  work  did  you 
do  in  that  job?  A.  Only  about  200  feet.  . 

Q.  How  much  are  yon  getting  for  that  work? 
A.  How  much  am  I  getting  for  it  ? 

Q.  Don't  yon  understand  my  question  without 
repeating  it  ?    A.  About  28  cents,  2(>  cents. 

Q.  Have  you  got  a  contract  for  it?  A.  No,  sir.  1431 

Q.  Never  had  any  agreement  as  to  how  much 
you  were  to  be  paid  for  it?   A.  Lump  sum  bid. 

How  many  cubic  feet  in  the  job?  A.  T  don't 
know;  it  is  what  he  decides  upon,  if  the  extension 
goes  up.  This  only  contained  a  parapet  wall  200 
feet. 

Q.  How  much  are  you  getting  for  that?  A.  The 
whole  job  is  a  lump  sum  bid;  2(i  or  28  cents;  I  put 
the  stone  mason  work  in  it,  it  contained  200  feet; 
around  2(5  or  28  cents. 
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1432  Q.  Don't  you  know  which  it  is,  *26  or  28  cents? 
A.  That  is  ordinarily  the  price. 

Q.  What?  A.  That  is  the  ordinary  running 
price  of  that  kind  of  work. 

Q.  What  kind  of  work  is  that?  A.  Rough  rub- 
ble stone  work  around  a  coal  pocket. 

Q.  I  show  you  Plaintiff's  Exhibit  B,  state  what 
kind  of  stone  work  you  find  in  that  all  over?  A. 
On  the  front  of  the  garden,  that  is  good  pointed 
work,  hammer-dressed;  some  of  that  what  we 
call  hammer  work  on  the  wall. 

Q.  That  is  hammer-dressed  on  the  house?  A. 

1433  011       nouso '  *ne  wa^  nere  m  *ne  f  roT1t  shows 
good  work;  I  can't  see  the  side  of  the  house. 

Q.  You  can  see  the  cheeks  of  the  stoop,  can't 
you  (indicating  on  photograph  to  witness)  ?  A. 
Yes,  that  looks  like  a  continuation  of  it.  I  would 
say  that  the  house  was  the  ordinary  mason  work, 
cellar  work  pointed  up. 

Q.  I  ask  you  what  kind  of  stone  work  you  find 
in  that  photograph?  A.  1  told  you  on  that  wall 
I  thought  it  was  hammer  work  on  the  front  wall. 

Q.  But  you  only  think  that  it  is?  A.  I  an- 
swered that  it  is. 

Q.  Then  you  don't  think,  but  you  know?  A. 

1434  Yes. 

Q.  Is  that  the  same  kind  of  work  as  what  you 
have  described  in  the  coal  chute?   A.  No,  sir. 

Q.  Is  any  of  that  work  in  the  photograph  the  . 
same  kind  of  work  you  have  been  describing  in 
the  coal  chute?    A.  No,  sir. 

Q.  Do  you  know  Mr.  Brescia  in  this  action?  A. 
No,  sir. 

Q.  Who  asked  you  to  come  down  here?  A.  I 
got  a  telephone  from  the  builders,  the  Builders' 
&  Masons'  Association,  through  Isaac  Hopper  & 
Sons. 
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Q.  Are  you  a  member  of  that  association?  A.  1435 
I  was  on  the  Board  of  Arbitration  at  one  time. 

Q.  Are  you  now?    A.  No,  sir. 

Q.  Who  is  Isaac  Hopper  &  Company  ?  A.  They 
are  builders,  general  builders  in  New  York,  Wal- 
ter and  George  Hopper  in  42nd  Street. 

Q.  You  don't  know  who  requested  you  to  come 
down  here  other  than  Isaac  Hopper  &  Company  ? 
A.  That  is,  who  requested  me  to  come  down  here 
and  referred  me  to  this  gentleman  down  here. 

Q.  Who,  Mr.  Bradbury?   A.  Mr.  Bradbury. 

Q.  Did  you  speak  to  Mr.  Bradbury  about  this 

case?   A.  Yes.  1436 
Q.  When?    A.  This  morning,  half  past  twelve 

or  one  o'clock. 

Q.  Where  ?   A.  At  his  office. 

Q.  Did  you  get  from  him  all  that  you  would 

testify  here?    A.  He  asked  me  what  experience 

I  had  in  mason  work. 

Q.  Did  you  go  over  the  matter?  A.  He  asked 
me  what  rough  rubble  masonry  work  was  worth, 
showed  me  a  picture,  and  I  told  him  and  told  him 
what  the  union  prices  were,  and  what  prices  we 
got. 

Q.  Did  you  do  any  work  in  1919?   A.  Yes,  sir. 

Q.  What  was  the  prevailing  rate  then  of  the  1437 
work  shown  per  cubic  foot,  in  1919,  such  as  you 
find  on  that  photograph? 

Mr.  Bradbury:    For  labor  or  material  or 
both? 

A.  What  it  cost  to  lay  that  cement  and  sand 
and  everything? 

Q.  Yes;  what  is  the  prevailing  rate  for  stone 
work  similar  to  the  kind  set  forth  in  this  Plain- 
tiff's Exhibit  B?    A.  On  the  cellar  work  from 

II  to  14  cents;  this  work  around  here,  around  the 
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1438  lawn  (indicating)  would  be  about  16  cents  per 
cubic  foot. 

Q.  How  much  for  .sand  and  cement?  A.  Sand 
and  cement  ?  Sand  was  about  three  and  one-half 
cents  a  foot  and  cement  about  four  or  five  cents. 

Q.  How  much  for  the  stone ?  A.  Stone  was 
worth  then  about  seven  or  eight. 

(,).  How  much  is  that  all  told?   A.  26  cents. 

Q.  Did  you  in  the  year  1919  make  any  contract 
for  that  stone  work  similar  to  that  set  forth  in 
that  Kxhibit  B?    A.  Yes. 

Q.  With  whom  ?  A.  I  figured  for  a  great  many 

1439  °f  them- 

t^.  For  whom  did  you  do  it?    A.  I  couldn't 

state  that  right  off  the  reel;  1919,  I  think,  was  in 
the  City  of  Vonkers. 

Q.  Were  you  living  there?  A.  No,  sir;  they 
are  building  there;  I  was  finishing  up  there  for 
the  City  of  Yonkers  at  that  time. 

Q.  Did  you  do  any  work  in  the  Borough  of  the 
Bronx  in  the  City  of  New  York  in  1919?  A.  L 
took  a  lot  of  work  and  subbed  it. 

Q.  What  work  did  you  take?   A.  Foundations. 

Q.  Give  us  the  names  of  the  parties.  A.  One  I 
had  at  the  foot  of  Sedgwick  Avenue. 

1440  Q.  1919?   A.  Yes,  about  1919. 

Q.  I  am  talking  about  contract  work?  A.  That 
is  contract  work. 

Q.  With  whom  did  you  make  it;  who  are  they? 
A.  Hubbard  &  Floyd  Company. 

Q.  You  made  a  contract  with  them?  A.  Verbal 
contract. 

Q.  Where  are  they?   A.  Grand  Central  Palace. 
Q.  Are  they  there  now  ?    A.  Yes. 
Q.  What  member  of  the  firm  made  the  arrange- 
ment with  you?    A.  Mr.  Hubbard. 
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Q.  Was  that  verbal?  A.  Just  verbal,  there  was 
not  much  of  it. 

Q.  How  much  was  there  of  it  ?  A.  1,500  or 
1,000  feet  of  it. 

{}.  That  is  a  very  trivial  amount,  isn't  it?  A. 
Very  trilling. 

0\  Anything  else  that  you  can  recollect  that 
you  did  in  the  Borough  ol  the  Bronx  in  1919?  A. 
1  was  with  the  Government  then,  an  engineer. 

You  were  buying  Government  material  then  ? 
A.  For  a  time,  yes.  . 

In  A.  Around  that  time,  yes.    I  give 

it  up,  it  was  through  at  that  time. 

Q.  When?  A.  I  don't  know  just  what  date;  I 
rememltcr  this  occasion  of  going  back  into  that 
trade. 

(,>.  When  did  you  go  back  into  that  trade/  A. 
1919. 

Q.  What  time  in  11)19?  A.  I  don't  know;  the 
spring  oi*  the  year. 

Q.  Did  you  do  any  work  other  than  what  you 
have  testified  to  in  the  Borough  of  the  Bronx  in 
15)19?   A.  No,  sir. 

Q.  In  1920,  did  you  do  any  work  in  the  Borough 
of  the  Bronx?    A.  No,  I  figured. 

.Mr.  Menken:    I  move  to  strike  the  answer 
out. 

The  Referee :  Strike  out  all  after  the  word, 
"No." 

Q.  Did  you  do  any  work  in  1921  ?    A.  Xo,  sir. 
Q.  Did  you  do  any  work  in  the  year  1922  ?  A. 
No,  sir. 

Mr.  Menken:    That  is  all. 


1441 
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1444  Be-direct  examination  by  Mr.  Bradbury. 

Q.  Beginning  with  1919,  do  you  say  you  were 
actively  engaged  in  the  construction  of  stone 
masonry  work! 

Mr.  Menken:  Objected  to  as  leading  and 
calling  for  a  conclusion,  on  the  ground,  also 
it  is  incompetent. 

The  Referee:  The  objection  is  overruled. 

Mr.  Menken :  Exception. 

A.  Yes,  sir. 

Q.  Do  you  know  the  union  prices  of  stone 

1445  masons  in  1919?   A.  Yes,  sir. 

Q.  How  much  was  it?  A.  $8. 
Q.  Do  you  know  the  union  price  of  laborers  in 
1919?    A.  Yes,  sir. 

Q.  What  was  it?   A.  $5. 

Q.  You  said  that  the  prevailing  price  for  the 
material  and  labor  for  the  construction  of  stone 
masonry  such  as  you  have  referred  to,  in  1919, 
was  2b'  cents?   A.  Yes,  sir. 

Q.  Do  you  know  what  the  prevailing  price  was 
in  1919  for  the  labor,  excluding  the  material?  A. 
11  to  14  cents. 

Q.  How  long  were  you  chief  inspector  for  the 

1446  city  of  New  York  in  the  construction  of  masonry 
work?   A.  About  five  years. 

Q.  Between  what  time,  what  five  years  were 
,    those  ?   A.  About  20  years  ago  on  the  Now  York 
Aqueduct. 

You  say  you  are  interested  in  the  construc- 
tion of  some  stone  work  at  this  time?  A.  Yes, 
sir;  1  figure  for  different  contractors. 

Q.  What  was  the  coal  chute  that  you  refer  to? 
A.  That  was  the  ordinary  wall  around  a  coal 
chute  to  hold  the  coal  from  slipping  out. 
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Q.  Was  that  just  rough  rubble  stone  masonry?  1447 
A.  Yes,  sir. 

Q.  How  thick  is  that  wall  ?   A.  About  20  inches. 

Q.  Did  you  find  that  the  stone  mason  work  in 
the  foundation  of  the  picture  that  was  shown 
you,  was  rough  rubble  stone  masonry  ?  A.  The 
same  kind. 

(,).  Isn't  that  the  same  that  was  in  the  coal 
chute  that  you  refer  to f   A.  I  figured  this  job. 

Q.  You  figured  what  job,  where  the  picture, 
Plaintiffs  Exhibit  B  was  taken:'  A.  Yes,  it  is 
three  blocks  below  my  house,  four  blocks  from 
wbf re  I  live. 

Q.  You  mean  the  Phelan  job,  do  you  not?  A. 
Yes,  the  Phelan  job. 

Q.  This  picture  shown  you  taken  on  the  Phelan 
job  is  Plaintiff's  Exhibit  B,  which  was  shown 
you  by  Mr.  Menken;  but  the  Phelan  job  is  not 
Plaintiff's  Exhibit  F.  A.  I  know  the  job  very 
well. 

Q.  Do  you  know  the  price  that  the  Stone  Mason 
Contractors'  Association  in  1919,  the  price  that 
the  Association  was  charging  for  stone  mason 
work  at  that  time!  A.  Yes,  sir. 

Q.  What  was  it  ?  A.  13  cents. 

Q.  Were  you  at  one  time  a  member  of  that  As-  1449 
sociation?   A.  No,  sir.   What  year  is  the  war? 

Q.  Our  participation  in  the  war  was  in  1917. 
A.  I  finished  the  last  big  job,  that  was  the  Pres- 
byterian Church  job  at  181st  Street;  I  did  all  the 
stone  work  there,  40  feet  in  the  air  by  75  feet  8 
inches;  I  did  all  of  that  work  there,  the  stone 
work. 

Q.  Was  that  your  job?   A.  Yes,  sir. 

Q.  Where  did  you  say  it  was?  A.  181st  Street 
and  St.  Nicholas  Avenue,  Manhattan,  it  was  right 
across  from  the  Bronx. 
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1450  Q.  I)ic]  you  at  one  time  hold  office  in  the  Stone 
Mason  Contractors'  Association?  A.  President 
of  the  Borough  Board,  stone  masons  and  brick- 
layers. 

By  the  Referee. 

Q.  Do  1  understand  you  to  say  that  since  Janu- 
ary 1,  15)10,  you  have  not  constructed  any  cellar 
walls  of  this  kind,  except  the  small  jol>  speak  oil 
A.  I  superintend  the  construction. 

Q.  How  much  in  1919,  1020  and  1921  ?  A.  I  act 
more  as  a  figurer  and  engineer,  now;  I  figure 
mostly  contracts. 

Q.  What  I  want  to  got  at  is,  during  that  time 
did  you  have  charge  Hfl  principal  contractor  or  in- 
spector in  any  capacity  of  c-llar  walls  of  this 
Wild  in  the  Borough  of  the  Bronx?  A.  Only  what 
f  iold  you. 

Q.  Von  spoke  about  a  mason  laying  so  many 
cir  ic  feet  of  stone  work  in  a  day;  all  men  arc 
not  alike  ia  thai  respect,  are  they?    A.  Xo,  sir. 

Q.  One  man  won  It!  lay  more  than  another?  A. 
Yes,  sir. 

O.  How  does  th "  number  of  cubic  feet  that  a 
taeon  would  lay  in  1010  compare  with  what  they 
1452     hiid  ten  years  before  Unit  !  A.  Less. 

(t).  Less  in  1010  than  in  1009,  before  the  war? 
A.  Yes,  sir. 

Q.  How  much  less?  A.  I  could  only  fix  it  by 
••rice;  in  10')9  we  were  doing  it  for  six  and  one- 
half  cents  a  foot. 

Q.  You  say  that  the  ordinary  mason  in  1919 
will  do  a  fewer  number  of  cubic  feet  per  day  ?  A. 
WiU  do  a  bigger  number  of  feet  in  1909.       .  • 

Q.  YTou  say  he  laid  n  fewer  number  of  feet  in 
1010  than  in  1000?   A.  In  1019,  at  the  time  the 
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trouble  started,  they  were  laying  down  20  or  30  1453 
feet  a  day  less  than  what  they  did  in  1909. 

Q.  So  the  average  mason  in  1919  would  lay  20 
cubic  feet  per  day  less  than  in  1909?  A.  Yes.  In 
1909  there  was  no  union  or  anything  else,  and  the 
wages  were  $2.75  a  day. 

Q.  You  said  in  1919  a  mason  would  lay  140  cubic 
feel ;  were  those  union  masons?  A.  Yes,  sir;  that 
is  what  we  figured. 

By  Mr.  Menken. 

Q.  Did  you  employ  any  union  masons  in  1919? 
Did  vou  emplov  union  men  in  1919?    A.  Yes,  I 

1454 

was  a  union  man  myself  then. 
,  Q.  What  men  did  you  employ?   A.  I  don't  re- 
member that. 

Q.  To  do  this  job  that  you  spoke  of,  1,200  to 
1,500  cubic  feet?   A.  I  don't  remember  that. 

Q.  Have  you  got  any  books  or  records?  A.  I 
told  you  the  job  was  not  big  enough  to  carry  any 
records. 

Q.  You  testified  that  was  the  only  job  you  did 
in  1919?   A.  Yes. 

Q.  And  that  is  the  only  job  you  did  since?  A. 
Yes,  sir. 

By  the  Referee.  1455 

Q.  What  opportunity  had  you  from  1919  on  to 
determine  how  many  cubic  feet  of  that  wall  a 
mason  would  lay  a  day?  A.  I  am  going  around 
every  day  all  my  life,  I  am  a  specialist,  I  am  a 
master  mason. 

Q.  During  all  these  years?  A.  All  the  time, 
1  have  never  ceased  since  1885. 

Q.  You  testified  that  a  mason  would  lay  135  to 
140  feet  of  that  work  in  a  day;  how  did  you  come 
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1456  by  that  knowledge;  when  and  where  did  you  see 
a  man  lay  the  stone  and  measure  it  up?  A.  I  am 
on  the  road  every  day ;  I  visit  half  of  these  build- 
ings every  da  v. 

Q.  And  did  you  measure  what  the  man  did 
every  day?  A.  T  had  to  keep  in  touch  with  them; 
how  could  I  figure  a  building  if  I  did  not  know 
what  they  were  doing? 

Q.  Suppose  a  mason  was  laying  stone  in  a  wall, 
how  do  you  know  how  much  he  was  laying  in  a 
day?    A.  1  even  measured  it. 

Q.  You  have  done  that  thing  during  these 
years?    A.  Yes,  sir. 

By  Mr.  Menken. 

Q.  Arc  you  doing  it  now?  A.  I  did  it  last 
week. 

Q.  Where  is  your  record  of  this  measuring? 
A.  Why  would  you  keep  a  record  of  anything 
like  that,  measuring,  that  you  do  daily;  I  am  a 
bricklayer  and  mason,  and  I  learned  the  trade 
thoroughly. 

Q.  You  say  you  knew  all  about  this  case  before 
you  came  down  here  ?  A.  I  know  about  this  case. 
Q.  Who  told  you  about  this  case?    A.  Any- 
1458     body  knew  this  case;  you  knew  it. 

Mr.  Menken:   That  is  all. 

By  Mr.  Bradbury. 

Q.  I  understood  you  that  the  prevailing  price 
in  1919  for  the  labor,  excluding  stone,  was  13  cents 
a  cubic  foot  ?    A.  Yes,  sir. 

Q.  For  the  construction  of  the  ordinary  rough 
rubble  stone  masonry?    A.  Yes,  sir. 

Q.  Stone  work  such  as  in  the  Phelan  job?  A. 
Yes,  sir. 
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Q.  Do  you  know  Mr.  (Varolii  ?    A.  Who  is  he? 

Q.  You  don't  know  that  Mr.  (Varolii  has 
boon  doing  that  work  on  the  Phelan  job?  A.  1 
don't  know. 

Q.  And  you  live  throe  blocks  from  thore?  A. 
Four  blocks. 

Q.  How  long  has  the  Phelan  job  been  going  on? 
A.  Phelan  is  continually  adding  on  and  adding 
on. 

Q.  Do  you  know  when  Mr.  Brescia  left  that  job? 
A.  I  know  about  the  time,  very  shortly  after- 


Q.  Do  you  know  who  got  that  job  afterwards 
and  finished  it  up?    A.  No,  sir. 

Q.  What  were  you  doing  at  that  time?  A.  Fig- 
uring. 

Q.  You  said  vou  had  figured  on  this  verv  Phel- 
an  job  before  Brescia  got  it?    A.  Yes,  sir. 

Q.  And  about  how  long  after  Brescia  left  it 
did  you  know  that  he  had  left  it?  A.  I  don't 
know  anything  about  the  details;  I  knew  when 
the  uproar  come. 

Q.  About  how  long?  A.  About  two  weeks  or 
so. 

Q.  And  about  this  Cafarelli,  you  never  heard 
of  him?    A.  No,  sir. 

Q.  Did  you  ever  see  him  on  this  Phelan  job? 
A.  No,  sir. 

Q.  Did  you  ever  see  the  masons  working  on 
that  Phelan  job?    A.  Yes. 

Q.  Did  Mr.  Phelan  ask  you  to  come  down  here? 
A.  No,  sir. 

Q.  Is  he  a  member  of  the  association?  A.  No, 
I  don't  think  he  is;  I  think  he  is  an  independent 
builder. 


liy  Mr.  Menken. 
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1462  Q.  As  a  matter  of  fact  you  haven't  been  in 
business  for  yourself  for  some  years?  A.  Oh, 
no,  right  along. 

Q.  When  did  you  do  anything  in  your  own 
name?  A.  I  never  did  it  in  any  other. 

Q.  What  are  you  doing  now?  A.  I  am  still 
in  the  machinery  game. 

Q.  How  long  have  you  been  in  the  machinery 
gnme?  A.  I  am  in  the  machinery  and  contract- 
ing game,  now,  for  the  last  three  years. 

Q.  You  have  been  selling  Government  machi- 
nery?   A.  No,  no. 

1463  kinds  of  machinery?    A.  Yes. 

Q.  And  you  are  in  that  business  now?    A.  Yes. 

Q.  And  you  have  been  engaged  in  the  present 
line  of  business  for  the  past  three  years?  A. 
More  in  the  building,  now. 

Q.  For  the  past  three  years?    A.  Two  years. 

Q.  Two  years  you  have,  been  engaged  actively 
and  solely  in  the  matter  of  buying  and  selling 
machinery  to  builders?    A.  Yes,  sir. 

Q,  What  kind  of  machinery,  hoisting  engines? 
A.  Hoisting  engines,  mortar  mixers,  concrete 
mixers. 

Q.  Second  hand  machinery  or  new?    A.  New 

1464  or  second  hand;  anything  at  all. 

Q.  Representing  what  firm?  A.  Hubbard  & 
Floyd  Company,  and  myself. 

Q.  Is  not  Hubbard  &  Floyd  Company  engaged 
solely  in  the  machinery  line?    A.  Yes,  sir;  I  am 
associated  witli  them. 
■ 
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Antonio  Brescia — For  Plaintiff — Direct  1465 

Franklin  B.  Huntington,  resumed,  further 
testified  as  follows : 

By  Mr.  Bradbury. 

Q.  Have  you  any  financial  interest  in  this  ease, 
other  than  the  fact  that  you  are  to  be  paid  for 
your  services  in  measuring  up  the  stone  mason 
work  on  the  Phelan  job! 

Mr.  Menken :  Objected  to ;  the  witness  has 
already  been  interrogated  and  cross-exam- 
ined on  the  same  subject. 

The  Referee:    The  objection  is  overruled.  1466 

Mr.  Menken:  Exception. 

A.  No,  T  have  not. 

Mr.  Bradbury:    That  is  all. 
Mr.  Menken:    No  questions. 


Antonio  Brescia,  recalled  in  behalf  of  plaintiff 
in  rebuttal,  further  testified  as  follows: 

By  Mr.  Bradbury. 

Q.  While  the  plaintiff  company  was  doing  the 
stone  mason  work  on  the  Phelan  job,  what  did  1467 
you  do,  if  anything,  at  the  close  of  each  day  rela- 
tive to  that  work? 

Mr.  Menken:   Objected  to;  that  it  not  re- 
buttal. 

The  Referee:    The  objection  is  sustained. 
Mr.  Bradbury:  Exception. 

Q.  I  ask  you  if  you  measured  the  stone  work 
on  the  Phelan  job  each  day  at  the  conclusion  of 
the  day  it  was  done? 
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Antonio  Brescia — For  Plaintiff' — Direct 

1468  Mr.  Menken:  I  make  the  same  objection. 
The  Referee:  The  objection  is  sustained. 
Mr.  Bradbury:  Exception. 

Q.  Do  you  know  the  amount  of  stone  work  that 
was  done  on  the  Phelan  job  per  man  and  half  a 
laborer  each  day,  that  your  company,  the  plain- 
tiff, was  constructing,  on  the  Phelan  job! 

Mr.  Menken:  Objected  to  on  the  ground 
it  is  not  rebuttal,  and  on  the  ground  that  no 
foundation  has  been  laid  for  any  such  testi- 
mony from  this  witness. 

1469  ^e^eree:  ^ne  objection  is  overruled. 
Mr.  Menken :  Exception. 

A.  I  do  know. 

Q.  How  much,  how  many  cubic  feet? 

Mr.  Menken:  Objected  to  as  incompetent, 
irrelevant  and  immaterial,  not  rebuttal,  and 
no  foundation  laid  for  this  testimony  being 
elicited  from  this  witness. 

The  Referee:  The  objection  is  overruled. 

Mr.  Menken:  Exception. 

Mr.  Bradbury:  I  ask  your  Honor  to  per- 
mit me  to  say  that  I  am  offering  it  in  re- 

1470  buttal  of  the  witnesses  that  have  been  pro- 
duced here  by  the  defendant  as  to  the  amount 
of  work  that  can  be  done  by  a  stone  mason 
and  half  a  laborer. 

The  Referee:  The  statement  does  not  add 
to  the  force  of  the  question. 

A.  About  135  cubic  feet. 

Mr.  Bradbury:    That  is  all. 
Mr.  Menken:    I  ask  that  the  reference  be 
adjourned  in  order  that  our  client  can  be 
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To  be  argued  by 
John  T.  Loughran, 


Supreme  Court 

Appellate  Division — First  Department 


Brescia  Construction  (1o., 

Plaint  iff-Hespon  dent, 
against 

S'[ONE    Ma.SOXS   CoNTIiACTORS  ASSOCIATION, 

by  Thomas  Kennedy,  as  President; 
Bertixi  Coxcktto,  individually  and  as 
President  of  Stone  Masons  Union,  Local 
Xo.  47;  Stonk  Masons  Union.  Local  Xo. 
47,  by  Bertini  Concetto,  as  President ; 
John  Dok,  individually  and  as  business 
agent  of  Stone  Masons  Union,  Local  Xo. 
47;  Thomas  Kenxedy,  Pietro  Ixdelli. 
Domex ico  Peloso,  "Jacob"  Levy,  first 


name  Jacob  being  fictitious,  real  first  l 
name  unknown  to  plaint ilT,  Vixcexzo  \ 

UoNFOKII,  LoRONZIO  CoLAKCONNO,   IcNA-  ) 

zio  Cavaltzzo,  Jamks  Mi  ngo,  William  / 
Mastersox,  Adamo  Cicarone,  Charles 
Zanixi,  Frederick  La  Mura,  Gerolomo 
Carablv,  individually  and  as  delegate  of 
executive  board  of  the  Stone  Masons 
Union,  Local  Xo.  47;  James  De  Bene- 
detto, Antonio  D'Angklo,  Isidore  Mar- 
cello,  Matteo  Capobianco,  John  Di 
Pace,  Defendants. 

Louis  Mazzola,  individually  and  as  Presi- 
dent of  Stone  Masons  Union,  Local  Xo. 
74,  and  Stone  Masons  Union,  Local  Xo. 
74,  by  Louis  Mazzola,  as  President, 

Defendants- Appellants. 


BRIEF  OF  APPELLANTS. 
Statement. 

This  is  an  appeal  by  two  defendants  from  so 
much  of  an  order  entered  herein  in  the  office  of 
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the  Clerk  of  the  County  of  Bronx,  January  15, 
11)23,  as  confirms  the  report  of  a  referee,  and  from 
so  much  of  a  judgment  entered  on  said  order  in 
the  office  of  said  clerk  January  22,  1923,  as  di- 
rects judgment  in  favor  of  the  plaintiff  and 
against  the  defendants-appellants  for  $11,182.6*8. 

The  Issue. 

All  the  issues  in  this  action  were  finally  deter- 
mined by  this  Court  on  a  former  appeal,  except 
only  the  issue  decided  bv  the  referee  ( 195  App. 
Div.,  647). 

When  this  action  was  commenced,  the  plaintiff, 
;i  domestic  corporation,  was  a  contractor  doing 
stone  masonry  work  in  the  Borough  of  the  Bronx. 

The  defendants  were  certain  voluntary  unin- 
corporated associations  and  certain  individuals, 
who  were  officers  of  such  associations. 

The  action  was  brought  to  enjoin  a  conspiracy 
among  the  defendants  to  injure  the  plaintiff's 
business,  and  for  damages  alleged  to  have  been 
caused  to  the  plaintiff  thereby. 

After  trial  at  Special  Term,  the  complaint  was 
dismissed. 

The  plaintiff  appealed  to  this  Court  where  the 
judgment  dismissing  the  complainl  was  reversed, 
and,  in  an  opinion  by  Mr.  Justice  Greenbaum, 
judgment  was  directed  as  follows : 

"Judgment  reversed,  with  costs,  and  judg- 
ment directed  in  favor  of  the  plaintiff  for  the 
injunctive  relief  demanded  in  the  complaint, 
and  if  a  judgment  for  damages  as  prayed  for 
is  desired,  a  reference  will  be  ordered  with 
costs.  Settle  order  on  notice"  (195  App.  Div., 
647,  658). 
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The  order  of  reversal  thereafter  made  by  this 
Court  appears  at  folios  43-72  of  the  present  rec- 
ord, and,  among  other  things,  provides  as  a  con- 
clusion of  law : 

"IT.  That  the  plaintiff  is  entitled  to  recover 
damages  for  the  losses  and  injuries  by  it  BUS 
tained  by  reason  and  in  consequence  of  the 
aforesaid  acts  of  the  said  defendants,  done,  as 
aforesaid,  pursuant  to  and  in  furtherance  of 
the  aforesaid  confederation,  combination  and 
conspiracy,  and  the  matter  of  ascertaining 
the  amount  of  same  is  hereby  referred  to  A. 
Walker  Otis,  Esq.,  as  Referee,  who  is  hereby 
appointed  Referee,  with  the  usual  powers,  to 
take  proof  and  ascertain  the  amount  of  such 
damages,  and  upon  filing  his  report,  and  upon 
confirmation  of  same  by  the  Court,  plaintiff 
shall  be  entitled  to  enter  judgment  herein  for 
the  amount  of  such  damages  as  ascertained 
by  the  Referee,  with  costs,  to  be  taxed  bv  the 
Clerk"  (fols.  64-65). 

On  the  issue  so  referred  to  him,  the  referee 
made  his  report  with  an  opinion,  which  were  filed. 

The  report  appears  at  folios  76-83,  the  opinion 
at  folios  85-165  of  the  record. 

The  report  was  confirmed  by  the  order  appealed 
from  (fols.  13-21),  and  the  judgment  appealed 
from  (fols.  22-40)  was  entered  on  that  order. 

Thus  all  issues  in  this  action  were  finally  deter- 
mined by  this  Court  on  the  former  appeal  except 
only  the  single  issue  in  respect  of  the  amount  of 
the  plaintiff's  damages,  which  was  the  sole  issue 
referred  to  the  referee. 

The  Exceptions  of  the  Appellants. 

The  appellants  have  filed  exceptions  to  the  ref- 
eree's report  as  filed  (fols.  166-171)  and  also  to 
the  report  as  confirmed  (fols.  172-180). 
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If  the  reference  was  one  to  hear  and  determine 
the  issue  referred,  only  the  exceptions  to  the  re- 
port as  filed  are  proper. 

If,  however,  the  reference  was  one  in  and  of 
the  Court  merely,  the  exceptions  to  the  report 
after  the  confirmation  are  necessary. 

It  is  submitted  that  the  language  of  this  Court's 
order  directing  the  reference  (fols.  64-65,  72)  is 
susceptible  either  of  the  construction  that  the  ref- 
erence was  one  to  hear  and  determine  the  issue 
referred,  or  of  the  construction  that  the  reference 
was  one  in  aid  of  the  Court  merely.  Accordingly, 
the  appellants  have  filed  two  sets  of  exceptions  to 
the  referee's  report,  so  that  the  decision  of  their 
rights  may  not  turn  on  a  question  of  practice. 


POINT  L 

The  report  of  the  referee,  as  his  opinion 
shows,  is  based  almost  entirely  upon  matters 
wholly  foreign  to  and  outside  of  the  issue  re- 
ferred to  him  by  this  Court.   This  is  error. 

The  referee  has  found : 

"That  the  damages  sustained  by  plaintiff 
by  reason  of  the  premises  are  as  follows : 

The  Phelan  job  $5,982.36 

The  Gilson  job   2,700.00 

The  Bashein  job   387.87 


$9,070.23" 
(Referee's  report,  fol.  82.) 

Yet  the  plaintiff's  own  proof  is  that  the  Bashein 
job  was  not  awarded  to  the  plaintiff  until  May, 
1920  (fol.  243),  six  months  after  this  action  was 
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commenced  (fol.  88),  and  that  the  Gilson  job  was 
not  offered  to  the  plaintiff  until  August  26,  1920 
(fols.  251-255),  nine  months  after  this  action  was 
commenced. 

So  that  the  referee  has  ascertained,  as  part  of 
the  plaintiffs  damages,  the  sum  of  $3,087.87  for 
loss  of  profits  on  two  jobs  which  did  not  exist 
when  this  action  was  commenced,  to  which  there 
is  no  reference  in  the  pleadings  herein,  and  which, 
of  course,  are  not  even  mentioned  in  this  Court's 
order  directing  this  reference. 

Moreover,  in  the  order  directing  the  reference, 
this  Court  found  as  a  fact  only  that  the  defen- 
dants had  interfered  with  the  plaintiff's  construc- 
tion of  "certain  twelve  houses"  which  were  being 
erected  by  William  L.  Phelan,  Inc.  (First  and 
Second  Findings  of  Fact  made  by  this  Court,  fols. 
48-49;  so  fols.  55,  57-58,  60). 

And  the  referee  was  directed  by  this  Court  to 
ascertain  only  the  damages  caused  to  the  plaintiff 
by  these  acts  of  the  defendants  thus  specifically 
set  forth  in  this  Court's  order  (fols.  64-65,  63). 

That  the  referee  so  understood  this  Court's  or- 
der appears  by  his  opinion : 

"The  Appellate  Division  found  as  matter  of 
fact  that  they  (the  defendants)  had  so  con- 
spired to  prevent  plaintiff  from  carrying  out 
a  part  of  the  Phelan  job  by  calling  off  the 
workmen."  (Italics  ours;  referee's  opinion, 
fol.  117.) 

In  spite  of  this  exact  definition  of  the  issue  re- 
ferred to  him  (limiting  his  inquiry  to  "certain 
twelve"  Phelan  houses),  the  referee  has  ascer- 
tained as  part  of  the  plaintiffs  damages  also,  loss 
of  profits  on  forty-eight  Phelan  houses. 


The  figure  forty-eight  is  arrived  at  by  the  ref- 
eree as  follows : 

Twelve  Phelan  houses  (fol.  142)   12 

Less  four  of  the  twelve  for  which  the 
plaintiff  was  paid  by  William  L.  Phe- 
lan, Inc.  (fol.  159).  .'.   4 

8 

Plus  forty  Phelan  houses,  other  than  the 
certain  twelve  (fol.  142)   40 

48 

These  additional  forty  Phelan  houses  (like  the 
Bashein  and  Gilson  jobs)  are  nowhere  mentioned, 
either  in  the  pleadings  herein  or  in  this  Court's 
order  directing  this  reference. 

At  the  hearings  before  the  referee,  the  defen- 
dants-appellants repeatedly  objected  to  proof  of 
any  damages  to  the  plaintiff  "except  as  to  the 
twelve  houses"  (fol.  189)  on  the  ground  that  proof 
thereof  was  "incompetent,  irrelevant  and  immate- 
rial, and  uot  within  the  purview  of  the  order  of 
reference  in  this  case"  (fol.  236).  Exceptions 
wore  taken  by  the  defendants-appellants  to  the 
rulings  of  the  referee  overruling  these  objections 
( see  fols.  234,  236,  2:'»7,  238,  240,  241  and  elsewhere 
passim  in  the  record). 


The  refusal  of  the  referee  to  sustain  the  fore- 
going objections  of  the  defendants-appellants  was 
error. 

Shaw's  Jewelry  Shop,  Inc.,  v.  New  York 
Heated  Co.,  170  App.  Div.,  504;  affd 
224  N.  Y.,  731. 
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In  that  case : 

On  October  8,  W13,  the  plaintiff  commenced  an 
action  to  enjoin  the  defendant  from  obstructing 
access  to  the  plaintiff's  store  by  causing  crowds  of 
people  to  gather  to  witness  ;tn  "automatic  baseball 
plavograph"  displayed  by  the  defendant  on  its 
building  opposite  the  store  of  the  plaintiff,  and 
for  damages. 

Between  August  5  mid  25,  1914,  the  defendant 
also  displayed  on  a  screen  placed  on  the  same  wall 
of  its  building  stereopticon  views,  bulletins,  etc., 
relating  to  the  European  war,  which  also  attracted 
crowds  in  front  of  the  plaintiff's  store. 

On  Auffust  10,  1914,  on  the  complaint  and  affi- 
davits, the  plaintiff  got  an  injunction  restraining 
the  defendant's  use  of  both  the  playograph  and 
the  stereopticon. 

In  November,  1914,  the  action  was  tried  and  the 
plaintiff  had  judgment. 

On  appeal  therefrom,  this  Court  modified  the 
judgment  in  an  opinion  by  McLaughlin,  J., 
(which  was  affirmed  by  the  Court  of  Appeals)  in 
part  as  follows: 

"The  appellant  contends,  and  I  think  cor- 
rectly, that  the  respondent  was  not  entitled, 
under  the  allegations  of  the  complaint,  to  any 
relief  so  far  as  the  stereopticon  and  screen 
were  concerned.  There  are  no  allegations  in 
the  complaint  upon  which  the  parties  went  to 
trial  respecting  the  stereopticon  or  screen, 
nor  was  the  complaint  amended  at  the  trial. 
The  purpose  of  a  pleading  is  to  inform  the 
adverse  party  what  the  one  serving  it  claims 
the  issues  are  to  be  determined  at  the  trial. 
And  at  the  trial  the  proof  offered  should  be 
confined  to  the  issues  as  made  by  the  plead- 
ings. This  applies  as  well  to  an  equitable  ac- 
tion as  one  at  law.  (Briqhtson  v.  Claflin  Co., 
180  N.  Y.,  76;  Wright  v.  Dvlafudd,  2'i  id.,  2(5(5; 
Sivcet  v.  Mar$h,  133  App.  Div.,  315;  Rubber 
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Co.,  v.  Goodyear,  9  Wall.,  7SS;  Simmons  Medi- 
cine Co.  v.  Simmons,  81  Fed.,  Rep.,  163.) 
Objection  and  exception  wore  taken  to  the 
admission  of  evidence  bearing  upon  the  use  of 
the  steropticon  and  screen  upon  the  ground 
that  such  matters  were  not  within  the  issues. 
Such  evidence  was  clearly  inadmissible  under 
the  pleadings  and  so  much  of  the  judgment  as 
depends  upon  it  is,  therefore,  erroneous"  (pp. 
506-507). 

So"  in  the  present  case,  "there  are  no  allegations 
in  the  complaint  upon  which  the  parties  went  to 
trial  respecting"  the  Bashein  or  Gilson  jobs  or 
any  Phelan  job  other  than  that  for  the  certain 
Iwelve  houses  specifically  mentioned  in  this 
Court's  order  directing  this  reference.  So,  too,  in 
this  case,  objections  and  exceptions  were  taken  by 
the  defendants-appellants  to  the  admission  of  evi- 
dence, bearing  on  these  matters  which  had  not 
been  pleaded,  upon  the  ground  that  such  matters 
were  not  within  the  issues. 

"Such  evidence  was  clearly  inadmissible 
under  the  pleadings  and  so  much  of  the  judg- 
ment as  depends  upon  it  is,  therefore,  erron- 
eous." 

Slime's  Jewelry  Shop,  hie.  v.  New  York 
Heared  Co.,  supra,  page  507. 

The  referee  allowed  the  plaintiff  to  prove  these 
matters  which  the  plaintiff  has  never  pleaded,  on 
the  ground— 

"That  this  being  an  action  in  equity,  dam- 
ages may  be  awarded  up  to  the  time  of  trial" 
(Referee's  opinion,  fols.  128-129). 

Here  the  referee  has  obviously  confounded  two 
elementary  principles  which  are  clearly  differen- 
tiated by  Mr.  Justice  McLaughlin  in  Shaw's 
Jewelry  Shop,  Inc.  v.  New  York  Herald  Co.,  supra. 


Iii  equity,  of  course — 

"The  measure  of  relief  is  always  adapted  to 
the  situation  at  the  time  of  the  decree"  (p. 
508). 

But— 

"The  jurisdiction  of  equity  depends  upon 
the  position  of  the  plaintiff  and  the  relief  to 
which  he  is  entitled  at  the  time  the  action  is 
brought"  (p.  508;  italics  ours). 

Equity  no  more  than  law  can  award  damages 
for  matters  nowhere  pleaded. 

"But  the  fatal  defect  here  is  that  the  judg- 
ment is  not  based  upon  (he  allegations  of  the 
complaint  and  the  proofs;  both  of  these  must 
COUOUr  in  a  valid  judgment.  The  evidence  of 
the  plaintiff,  upon  which  this  judgment  obvi- 
ously rests,  if  at  all,  was  not  within  any  issue 
which  the  parties  had  framed.  In  such  a  case 
it  is  well  settled  that  such  evidence,  though 
it  may  have  been  received  without  objection, 
must  be  disregarded  on  the  hearing,  and 
a  decree  founded  on  evidence  of  that  char- 
acter will  be  reversed.  The  rule  is  explicit 
and  absolute,  that  a-  party  must  recover  in 
chancery  according  to  the  case  made  in  his 
hill  or  not  at  all."  (Italics  ours.) 

McNeil  v.  Cobb,  186  A  pp.  Div.,  177,  181, 
and  eases  eited. 

Interference  by  the  defendants  with  any  "job" 
of  fhc  plaintiff,  other  than  that  for  the  "certain 
twelve"  Phelan  houses,  would  have  constituted  a 
new  cause  of  action. 

Park  i&  Sons  Co.  v.  Habitant,  198  N.  Y., 
136;  aflfg.  134  App.  Div.,  468. 


II) 


The  plaintiff  oil  the  trial  herein  at  the  Special 
Term  could  not  have  proved  any  such  new  cause 
of  action  without  a  supplemental  complaint. 

As  Mr.  Justice  Clark  said  in  Park  (('*  Sons  Co. 
v.  Hubbard,  supra,  when  that  case  was  before  this 
Court  (134  App.  Div.,  4GS,  470-471) : 

"A  distinguishing  characteristic  of  equity 
was  the  power  to  enjoin  the  performance  and 
continuance  of  acts  which  might  cause  irre- 
parable injury  and  as  an  incident  to  a  decree 
the  payment  of  such  damage  as  had  been 
caused.  It  was  always  the  custom  for  equity 
to  shape  its  flexible  decree  as  required  by  the 
facts  shown  at  the  time  of  trial,  which  in- 
cluded, of  course,  the  ascertainment  and 
award  of  damages  down  to  said  time.  There- 
fore, it  was  proper,  and  it  has  been  the  con- 
tinuous practice  in  equity,  in  accordance  with 
that  st •! t  1 1  (1  policy  l>>  allow  the  service  of  a 
supplemental  complaint  which  would  set  forth 
such  facts  as  had  occurred  after  the  com- 
mencement of  the  suit  as  were  ueccssarif  to 
enable  the.  court  to  so  shape  its  relief." 
(Italics  ours.) 

Neither  an  amended  nor  a  supplemental  com- 
plaint has  been  served  by  the  plaintiff  herein. 
The  original  complaint  alone  was  before  the  ref- 
eree and  that  spoke  only  of  the  period  at  and 
prior  to  the  service  of  the  summons  herein.  On 
the  basis  of  that  original  complaint}  the  referee 
has  sought  to  award  this  plaintiff  damages  for 
what  is  claimed  to  have  happened  over  a  period 
from  six  to  nine  months  after  service  of  the  sum- 
mons herein. 

There  is  no  warrant  whatever  for  tins  pro- 
cedure. 

"Tt  must  also  be  remembered  that  this  ac- 
tion is  in  no  sense  placed  by  the  pleadings  in 
a  position  to  try  the  lawfulness  of  events  oc- 
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enrring  during  the  two  years  of  the  pendency 
of  this  litigation  *  *  *.  In  order  to  re- 
view and  have  relict'  for  or  against  action 
taken  during  tits'  pendency  of  the  unit,  appli- 
cation must  be  made,  and  lea  re  had  from  the 
Court,  to  serve  suppU  mental  pleadings,  which 
perform  a  very  different  office  from  that  of 
simply  amended  pleadings  *  *  *  Holy- 
6ke.  x.  Adams,  59  N.  Y.,  233."  (Italics  ours.)  ' 

Meet:  v.  Interior  Conduit  £  Insulation 

Co.,  20  Misc..  378,  382; 
Pari  &  Sons  Co.  v.  Hubbard,  198  X.  Y., 

136,  139-140;  134  App.  Div.,  468,  470- 

471. 

The  reasoning  on  which  the  referee  has  decided 
that  these  defendants-appellants  could  be  found  to 
have  been  guilty  of  criminal  acts  injurious  to  the 
plaintiff  (although  such  acts  are  nowhere  pleaded) 
plainly  shows  the  error  of  his  decision.    He  says: 

"The  Appellate  Division  found  as  matter  of 
fact  that  they  (the  defendants)  had  so  con- 
spired to  prevent  plaintiff  from  carrying  out 
a  part  of  the  Phelan  job  by  calling  off  the 
•workmen,  from  which  the  presumption  arises 
that  having  these  designs  on  plaintiff  as  to  a 
part  of  the  Phelan  job,  they  were  of  the  same 
mind  as  to  the  rest  of  the  Phelan  job  and  other 
jobs  which  plaintiff  might  endeavor  to  carry 
out"  (Referee's  opinion,  fol.  117). 

The  foregoing  reasoning  does  violence  to  ele- 
mentary principles. 

A  presumption  that  a  crime  has  been  committed 
cannot  be  constructed  as  a  substitute  for  a  plead- 
ing. 

^We  think  this  is  not  a  case  for  the  exten- 
sion of  the  rule  of  presumptions,  that  the  facts 
do  not  bring  it  within  the  exceptions  to  the 
general  rule  that  fraud — which  is  criminal  in 
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its  essence — must  be  proved,  and  that  the 
judgment  in  all  eases  must  be  rendered  in 
conformity  with  the  allegations  and  proofs  of 
the  parties."  (Woodward,  «/.,  in  Donlon  v. 
Donlon,  154  App.  Div.,  212,  217.) 

The  fact  is,  therefore,  that  the  report  of  the 
referee,  as  his  opinion  shows,  is  based  almost  en- 
tirely upon  matters  wholly  foreign  to  and  outside 
of  the  issue  referred  to  him  by  this  Court. 

This  is  error. 

"The  rule  that  judgment  should  be  ren- 
dered in  conformity  with  the  allegations  and 
proofs  of  the  parties  'secundum  allegata  ei 
probata'  is  fundamental  in  the  administration 
of  justice.  Any  substantial  departure  from 
this  rule  is  sure  to  produce  surprise,  con- 
fusion and  injustice." 

Lamphere  v.  Lang,  213  N.  Y.,  585,  588. 
POINT  IL 

The  appellants  are  prejudiced  in  the  sum 
of  $8,073.18. 

The  extent  to  which  these  defendants-appellants 
are  prejudiced  by  the  erroneous  procedure  of  the 
referee  discussed  in  Point  I  can  be  stated  mathe- 
matically. 

The  referee's  finding  in  respect  of  the  Phelan 
job  is  for  $5,982.38  for  forty-eight  houses  or  at 
the  rate  of  $124.63  per  Phelan  house  (fols.  159- 
160). 

Only  the  plaintiffs  loss  of  profits  on  certain 
twelve  Phelan  houses  could  be  considered  by  the 
referee  (Point  I). 

For  four  of  these  twelve  houses  the  plaintiff 
was  paid  by  Phelan,  and  those  four  houses  were 
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for  that  reason  disregarded  by  the  referee  (fola. 
157,  159). 

So  that  (assuming  the  trustworthiness  of  the 
basis  to  the  referee's  computation)  the  plaintiff  is 
entitled  to  be  awarded  only  $124.63  for  each  of 
eight  Phelan  houses  or  a  total  of  (997.05. 

The  referee  has  awarded  the  plaintiff  damages 
in  the  sum  of  $9,070.23  (fol.  82). 

Accordingly,  the  defendants-appellants  are 
prejudiced  by  the  referee's  erroneous  procedure 
in  the  sum  of  $8,073.18. 


POINT  III. 

The  basis  on  which  the  plaintiff's  damages 
were  computed  by  the  referee  was  an  experi- 
ment which,  it  is  submitted,  was  ridiculous. 

In  order  to  compute  the  plaintiff's  damages,  the 
referee  found  it  necessary  to  determine  the  rate 
of  speed  at  which  stone  masonry  work  can  be 
done. 

There  was  a  conflict  in  the  evidence  in  that  mat- 
ter. 

That  conflict  the  referee  says  he  resolved  as 
follows : 

"Thereupon  and  while  the  reference  was 
pending,  plaintiff  proceeded  to  make  a  prac- 
tical demonstration  of  the  matter.  In  April 
or  May,  1922,  Dan  Brescia,  fifty-one  years  of 
age,  five  feet  seven  inches  in  height,  and 
weighing  one  hundred  and  fifty-three  pounds, 
and  an  uncle  of  plaintiff's  President,  worked 
for  eight  hours  in  building  a  rubble  stone 
foundation  wall  18  inches  thick,  on  a  job  at 
the  northeast  corner  of  Buraside  and  Wal- 
ton Avenues,  in  the  Borough  of  the  Bronx, 
with  the  assistance  of  two-thirds  of  a  helper. 
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Franklin  B.  Huntington,  a  disinterested  wit- 
ness, watched  him  during  all  those  eight 
hours,  and  at  the  end  of  that  time  measured 
the  wall  constructed  during  that  period,  and 
found  that  it  totaled  193  cubic  feet. 

The  witness  O'Shea,  called  by  plaintiff,  tes- 
tified that  a  mason  with  one-half  of  a  helper 
could  construct  135  to  140  feet  per  day  with- 
out pointing  up. 

Because  of  his  relationship  to  plaintiff's 
President  I  have  no  doubt  that  Dan  Brescia 
worked  at  top  speed  during  that  demonstra- 
tion, but  making  due  allowance  for  that  fact, 
his  daily  output  of  193  cubic  feet,  convinces 
me  that  an  ordinary  mason  with  two-thirds 
of  a  helper,  can  easily  build  135  to  140  feet 
per  day.  His  performance  also  disproves  the 
testimony  of  Mazzola  that  'it  is  physically 
impossible  for  a  man  to  do  more  than  75  feet 
of  stone  wall,  cubic  feet,  18  inches  thick,  in  a 
dav  of  eight  hours'  "  (Referee's  opinion,  fols. 
152-154). 

The  basis  on  which  the  referee  made  "due  al- 
lowance" for  the  difference  between  the  "daily  out- 
put" of  the  extraordinary  Dan  Brescia  and  "an 
ordinary  mason"  docs  not  appear,  and  it  is  sub- 
mitted that  the  whole  experiment  was  so  untrust- 
worthy that  damages  computed  on  the  basis  there- 
of are  wholly  uncertain,  speculative  and  unsatis- 
factory. 
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IN  CONCLUSION. 

The  judgment  and  order  in  so  far  as  they 
are  appealed  from,  should  be  reversed  and 
the  proceeding  referred  to  a  new  referee. 

Respectfully  submitted, 

Dklehanty,  Giffin,  Han n on  &  Evans, 
Attorneys  for  Louis  Mazzola,  individ- 
ually and  as  President  of  Stone  Ma- 
sons Union,  Local  No.  74,  and  Stone 
Masons  Union,  Loral  No.  74,  by 
Louis  Mazzola,  as  President,  Defen- 
dants .  I  ppcUants. 


.John  T.  Loughtun, 

of  Counsel 


[4247] 


Ingle,  Inc.,  165  William  Street,  New  York  City 
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Appellate  Division — First  Department. 


Brescia  Construction  Co., 

Plaintiff-Kespondeni, 

against 

STONE   Masons  CONTRACTORS' 
Association,  el  al.. 

Defendants, 

LOUIS  Mazzola,  individually  and 
as  President  of  Stone  Masons 
Union,  Loral  No.  74, 

Defendants-Appellants. 


RESPONDENT  S  BRIEF. 

This  is  an  appeal  by  two  df  the  three  defendants 
Rgninst  whom  judgment  has  lieen  entered  herein, 
from  so  much  of  an  order  entered  herein  in  the 
office  of  the  Clerk  of  Bronx  County,  January 
15th,  L923,  as  confirms  the  report  of  a  Referee, 
and  from  so  much  of  a  judgment  entered  heroin 
in  the  office  of  the  said  Clerk,  .January  22nd.  192.'J, 
as  directs  judgment  in  favor  of  the  plaintiff  and 
against  the  dcfcndants-jippellants  for  $11,182.08. 

Statement. 

The  action  was  for  injunctive  relief  and  dam- 
ages. 

The  plaintiff  is  a  general  contractor,  operating 
principally  in  the  Borough  of  Bronx,  City  of  Now 
York. 
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The  defendant,  Stone  Masons  Contractors'  As- 
sociation, is  an  organization  or  association  of 
stone  masons  contractors. 

The  defendant,  Stone  Masons  Union,  Local  Xo. 
74,  is  a  voluntary  unincorporated  association  of 
anion  stone  masons,  and  the  defendant,  Louis 
Mazzola,  is  its  President. 

These  defendants  conspired  to  and  actually  did 
make  it  absolutely  impossible  for  all  time  for  tin* 
plaintiff  to  obtain  and  employ  union  labor  and 
to  carry  on  its  regular  and  lawful  business  (un- 
less the  Courts  prevented),  and  as  a  consequence 
destroyed  plaintiff's  business,  which  destruction 
would  have  been  permanent  if  this  Court  had  not 
prevented  same.  (See  opinion  former  appeal 
herein,  195  App.  Div.  (547.) 

Thereafter  this  action  was  commenced,  the 
plaintiff  alleging  the  conspiracy,  its  purposes,  its 
effect,  and  that  the  wrong  complained  of  was  a 
continuing  wrong;  that  the  injuries  were  con- 
tinuing, and  that  the  wrong,  injuries  and  dam- 
ages would  be  permanent  unless  the  defendants 
were  enjoined  and  restrained. 

The  action  came  on  for  trial  l>efore  Mr.  Jus- 
tice Tierney,  at  Special  Term,  and  resulted  in  a 
dismissal  of  the  complaint. 

The  plaintiff  appealed  to  this  Court.  The  re- 
sult was  that  this  Court  made  new  findings  of 
fact  and  conclusions  of  law,  and  reversed  the 
order  and  judgment  below,  all  pursuant  to  ami  in 
keeping  with  the  allegation*  of  the  complaint  and 
the  proof  adduced  upon  the  trial. 

This  Court  in  its  order  of  reversal  also  ap- 
pointed a  Referee  to  ascertain  the  amount  of 
plaintiff's  damages. 

This  was  duly  done  by  the  said  Referee.  His 
report  was  duly  made  and  tiled,  and  duly  con- 
firmed at  Special  Term.     The  two  defendants 
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above  referred  to  are  here  and  now  appealing 
"from  so  much  and  such  part  of  the  said  order 
as  confirms  said  report,"  and  "from  so  much  and 
such  part  of  the  judgment  made  upon  said  order." 
The  other  defendant,  Stone  Masons  Contractors' 
Association,  did  not  oppose  the  motion  to  con- 
firm the  report  referred  to,  and  is  not  appealing 
herein. 

None  of  the  said  defendants  presented  proposed 
findings  of  fact  and  conclusions  of  law,  or  either, 
to  the  Referee,  and  none  of  them  made  or  filed  any 
requests  concerning  same. 

Later,  and  following  the  entry  of  the  order  ap- 
pealed from,  confirming  the  Referee's  report,  the 
appellants,  without  the  consent  of  the  plaintiff, 
and  over  the  specific  protest  of  the  plaintiff,  filed 
further  exceptions  to  the  Referee's  report  in  the 
office  of  the  Clerk  of  Bronx  County,  and  have 
included  same  in  their  printed  record  on  appeal. 
(  See  fols.  172-180.) 

That  at  the  time  the  defendants  conspired  to 
and  actually  made  it  absolutely  impossible  for  all 
time  for  plaintiff  to  obtain  and  employ  union 
labor  and  to  carry  on  its  regular  and  lawful 
business  (unless  the  Courts  prevented),  and  as 
a  consequence  destroyed  plaintiff's  business, 
which  destruction  would  have  been  permanent  if 
this  Court  had  not  prevented  same,  as  aforesaid, 
the  plaintiff  was  engaged  in  doing  stone  mason 
construction  work  for  William  L.  Phelan,  Inc., 
having  contracted  to  do  such  work  for  and  in 
connection  with  the  erection  of  52  houses  that  the 
said  Phelan  Co.  had  at  the  time  commenced  to 
erect  on  University  and  Harrison  Avenues  (two 
roAvs  of  houses  adjoining  each  other),  in  the  Bor- 
ough of  Bronx,  New  York  City.  This  was  prior 
to  the  commencement  of  the  action  herein.  Later, 
and  subsequent  to  the  trial  herein,  but  long  prior 
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to  the  decision,  or  order,  of  this  Court,  the  plain- 
tiff contracted  to  do  two  other  "jobs,"  herein  re- 
ferred to  as  the  Bashein  and  Gilson  "jobs,"  but 
was  prevented  from  carrying  out  its  said  contracts 
for  said  "jobs"  by  these  defendants,  due  to  the 
fact  that  they  still  made  it  absolutely  impossible 
for  plaintiff  to  obtain  and  employ  union  labor 
and  to  carry  on  its  regular  and  lawful  business. 

The  appellants  contend  that  the  Referee  erred 
in  permitting  proof  of  full  damages  re  the  Phelan 
"job,"  and  any  damages  re  the  Bashein  and  Gil- 
son  "jobs." 

The  appellants  rely  on  authorities  concerned 
with  the  office  of  a  complaint  and  a  supplemental 
complaint.  They  show  a  lack  of  knowledge  of  the 
contents  of  both  the  complaint  herein  and  the  de- 
cision,  or  order,  of  this  court.  (Note  that  a  copy 
of  the  complaint  is  not  included  in  the  printed 
record  of  the  instant  case  on  appeal.)  The  con- 
tention of  the  appellants  is  without  the  slightest 
merit. 

The  record  of  the  trial  herein,  and  also  the 
record  of  the  reference  herein,  show  that  the  de- 
fendants above  named  are  a  very  dangerous  and 
unscrupulous  combination  of  men.  Executions 
liave  been  returned  unsatisfied.  The  officers,  or 
other  members  of  the  defendant,  Stone  Masons 
Vnion,  Local  No.  74,  have  obtained,  through  col- 
lusion with  the  Bricklayers,  Masons  and  Plaster- 
ers' International  Union,  of  which  the  said  de- 
fendant is  a  subordinate  local,  a  new  charter  from 
the  said  Bricklayers,  Masons  and  Plasterers'  In- 
ternational Union,  and  have  transferred  the  mem- 
bership  of  the  defendant,  Stone  Masons  Union, 
Local  No.  74  to  the  new  local,  numbered  78.  This 
is  to  defraud  the  plaintiff. 

The  wrong  complained  of  was  not  directed  to 
the  Phelan  "job"  alone.    It  is  not  so  alleged 
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On  the  contrary,  it  is  alleged  that  it  was  directed 
to  the  permanent  destruction  of  plaintiffs  busi- 
ness. This  has  been  established,  and  was  found  by 
this  Court  in  its  derision,  or  order. 


POINT  I. 

The  report  of  the  Referee  is  based 
entirely  upon  matters  wholly  within 
the  issne  referred  to  him. 

The  Court's  attention  is  called  to  the  following 
paragraphs  of  the  complaint  herein: 

"Sixteenth:  That  in  the  business  pur- 
sued by  the  plaintiff,  it  is  necessary  for  the 
success  of  the  plaintiff's  business  that  it  be 
able  to  obtain  labor  and  laborers  and  skilled 
workmen  to  perform  the  necessary  work 
called  for  by  the  contracts  entered  into  by 
the  plaintiff. 

"Seventeenth  :  That  in  the  year  1919, 
and  prior  to  the  11th  day  of  October  1919,  the 
saiil  defendant*  confederated  and  conspired 
together  for  the  purpose  of  preventing  the 
plaintiff  from  obtaining  laborers  and  work- 
men to  do  the  work  necessary  to  perform  the 
contracts  that  the  plaintiff  hud  entered  into, 
and  conspired  together  for  the  purpose  of 
driving  the  plaintiff  from  business,  conspired 
for  the  purpose  of  preventing  any  corpora- 
tion, or  firm  or  individual  from  engaging  in 
the  contracting  or  building  business  neces- 
sitating the  u*c  of  stone  masons  and  brick- 
layers, and  diil  conspire  together  to  obtain  a 
monopoly  on  said  stone  mason  business  and 
contracting  business  in  the  Borough  of 
Bronx,  City  of  New  York. 

Eighteenth  :  That  the  defendants  in  f  urth- 
erance of  said  conspiracy  to  in  jure  the  plaintiff 
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and  its  business  of  construction  and  stone 
masonry  work  and  brie  kwork,  did  maliciously 
cause  the  workmen  employed  by  the  plaintiff 
to  stop  work  and  did  cause  the  said  plaintiff 
to  be  boycotted  by  the  workmen  affiliated 
with  the  rarious  stone  unisons  unions  and 
local  unions  and  did  ttike  such  steps  to  boy- 
cott the  plaintiff  as  to  make  it  impossible 
for  the  plaintiff  to  obtain  skilled  workmen, 
stone  masons  and  bricklayers  who  were  affil- 
iated with  said  stone  masons  unions. 

Nineteenth:  That  on  or  about  the  nth 
(lay  of  October,  191!),  the  plaintiff  entered 
into  a  contract  with  the  Phelan  Realty  Co. 
wherein  and  whereby  the  plaintiff  contracted 
to  perforin  the  necessary  work  in  construct- 
ing the  foundations  and  stone  mason  work 
and  brick  work  in  connection  with  the  con- 
struction of  certain  houses  and  buildings  con- 
templated to  be  erected  by  the  Phelan  Realty 
Co.  on  University  Avenue,  in  the  Borough  of 
Bronx,  City  of  New  York,  at  the  junction 
of  University  Avenue  and  Tremont  Avenue, 
in  the  Borough  of  Bronx,  City  of  New  York. 

Twentieth  :  That  pursuant  to  the  terms 
of  said  contract  entered  into  by  the  plaintiff 
with  the  Phelan  Realty  Co.  the  plaintiff  em- 
ployed numerous  stone  masons  on  said  job, 
said  stone  masi:ns  all  being  union  workers 
and  members  of  the  Stone  Masons  Union, 
Local  No.  74. 

Twenty-thikd:  That  thereafter  the  de- 
fendants conspired  together  for  the  purposes 
of  preventing  the  plaintiff  from  engaging  in 
the  const  ruction  business  and  in  the  employ 
of  stone  masons  and  bricklayers  and  in  partic- 
ular did  conspire  to  pre  rent  the  plaintiff 
from  continuing  with  the  work  undertaken 
by  the  plaintiff  with  the  Phelan  Realty  Co. 
and  did  confederate  and  conspire  together  in 
the  Borough  of  Bronx,  City  of  New  York, 
to  prevent  the  plaintiff  from  carrying  on  its 
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said  business  in  the  Borough  of  Bronx,  City 
of  New  York,  and  did  cripple  the  business 
of  the  plaintiff  and  did  pre  rent  the  plaintiff 
from  carrying  out  the  contracts  it  had  en- 
tered into  for  construction  work  and  did  con- 
spire to  destroy  its  credit  and  reputation  and 
to  destroy  it  as  a  competitor  of  the  said  de- 
fendants and  did  conspire  to  prevent  the 
plaintiff  from  obtaining  the  services  of  skilled 
workmen,  stone  masons  and  bricklayers  and 
did  conspire  to  prevent  the  plaintiff  from  em- 
ploying and  retaining  the  sermccs  of  skilled 
workmen,  stone  masons  and  bricklayers  in 
and  about  the  construction  work  undertaken 
by  the  plaintiff. 

TwENTY-Forimi :  On  information  and  be- 
lief, that  pursuant  to  said  conspiracy  and  for 
the  purpose  of  carrying  it  into  effect,  the 
said  conspirators  and  defendants  endeavored 
to  solicit  from  the  Phelan  Realty  Co.  the  con- 
tract hereinbefore  mentioned  and  entered 
into  by  the  plaintiff  with  the  Phelan  Realty 
Co.,  and  represented  to  the  Phelan  Realty 
Co.  that  the  plaintiff  was  an  unreliable  con- 
cern and  would  not  be  able  to  fill  the  con- 
tract for  the  construction  work  and  founda- 
tion work  and  stone  masonry  and  brick  work 
on  the  houses  and  buildings  contemplated  to 
be  built  by  the  Phelan  Realty  Co.  and  stated 
that  they  would  destroy  the  plaintiff  as  a 
business  competitor  and  stated  and  threat- 
ened to  the  said  Phelan  Realty  Co.  that  if 
the  said  Phelan  Realty  Company  continued 
to  patronize  the  plaintiff  and  permit  the 
plaintiff  to  continue  with  the  said  contract, 
that  the  workmen  employed  by  the  plaintiff 
would  be  called  off  the  job  and  that  the 
plaintiff  would  be  unable  to  obtain  further 
workmen  and  stone  masons  and  bricklayers 
and  that  the  work  contemplated  by  the 
Phelan  Realty  Co.  would  cease. 

Twenty-fifth  :   That  on  or  about  the  11th 

day  of  October,  1019,  and  pursuant  to  the 
plans  of  the  said  conspirators,  the  defendant 
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Louis  Maxzola  appeared  at  the  seene  of  the 
job  of  construction  undertaken  by  the  plain- 
tiff for  the  Phelan  Realty  (\>.  and  ordered 
the  workmen  employed  by  the  plaintiff  who 
were  members  of  the  union  of  which  the  de- 
fendant, Louis  Mazzola,  was  President  and 
business  delegate,  to  quit  work  and  to  take 
their  tools  hark  to  the  union  headquarters. 

TuiUTiKTii:  That  as  a  result  of  the  said 
conspiracy  ami  acis  of  the  defenda  nts,  the 
plaintiff  was  compelled  to  stop  work  on  the 
contract  made  with  the  Phelan  It  catty  Co. 
and  lost  said  contract  and  the  plaintiff  was 
prevented  from  working  on  said  job  of  the 
I'hclun  Realty  Co.  and  from,  carrying  said 
job  to  completion. 

Thiuty-skcom)  :  That  subsequent  thereto 
the  plaintiff  has  been  unable  to  enter  into 
contracts  for  building  work  or  stone  masonry, 
construction  and  brick  work  because  of  the 
im possibility  on  the  part  of  the  plaintiff  of 
obtaining  workmen  to  perform  the  labor 
necessary  on  the  said  contracts,  because  of 
the  situation  created  by  the  conspiracy  of 
the  defendants  and  their  plan  and  determina- 
tion to  boycott  the  plaintiff  and  to  ruin  it 
and  destroy  it  as  a  business  competitor. 

TiTiUTY-Tltiun:  That  on  account  of  the 
aforesaid  combination  and  conspiracy  and  the 
acts  performed  in  furtherance  thereof  and 
the  incapability  of  the  plaintiff  to  transact 
business  as  hereinbefore  stated,  plaintiff  has 
suffered  great  financial  losses  and  damage  in 
excess  of  Fifty-thousand  ($~>0,000)  dollars, 
and  your  <nmplainant  has  suffered  and  is 
suffering  a  continuing  injury  and  has  no  ade- 
quate remedy  at  law,  etc" 

(Foist.  3248  of  the  main  case  on  appeal.) 

The  foregoing  allegations  arc  sufficient:  (1)  to 
cover  all  acts  (luring  the  Phelan  "job",  and  subse- 
quent to  the  Phelan  "job",  and  to  and  including 
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the  time  of  the  making  and  entering  herein  of  the 
derision,  or  order,  of  this  Court,  and  to  and  in- 
cluding the  time  of  the  making  and  entering 
herein  of  the  judgment  appealed  from  in  part, 
and  to  cover  the  resulting  injuries  and  damages, 
and  (2)  to  show  that  the  resulting  injuries  and 
damages  were  permanently  continuing.  There- 
fore, there  is  not  the  slightest  merit  to  the  con- 
tention of  the  appellants,  namely,  that  because 
plaintiff  did  not  serve  a  supplemental  complaint 
it  was  error  to  permit  proof  of  full  damages  re 
the  Phelan  "joh"  and  any  damages  re  the  liashein 
and  Gilflon  "jobs",  or,  for  any  reason,  the  Referee 
erred  in  permitting  proof  of  the  damages  referred 
to.  The  contract  for  the  Phelan  "job"  (52 
houses)  was  entered  into,  and  the  work  thereon 
was  actually  commenced,  prior  to  the  commence- 
ment of  this  action.  And  the  Bashien  and  Gilson 
"jobs"'  were  contracted  for  following  the  trial 
herein,  but  long  prior  to  the  derision,  or  order,  of 
this  court. 

The  wrong  complained  of  in  the  complaint 
prevented  the  execution  of  all  three  "jobs". 

The  Court's  attention  is  called  to  the  follow- 
ing provisions  of  the  decision,  or  order,  of  this 
Court: 

''Findings  of  Fact: 

X.  That  the  aforesaid  acts  of  the  said  de- 
fendants, done  pursuant  to  the  aforesaid  con- 
federation, combination  and  conspiracy,  as 
aforesaid,  were  calculated  and  intended  to 
permanent!)/  injure  and  destroy  plaintiff's 
said  trade  and  business. 

XI.  That  plaintiff  has  suffered  damages 
by  reason  and  in  consequence  of  the  afore- 
said acts  of  the  said   defendants,  done  as 
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aforesaid,  pursuant  to  and  in  furtherance  of 
the  aforesaid  confederation,  combination  and 
conspiracy. 

XII.  That  the  aforesaid  acts  of  the  said 
defendants  were  calculated  to  cause  damage 
to  the  plaintiff. 

XIII.  That  if  the  said  defendants  be  not 
enjoined  and  restrained  from  acting  as  afore- 
said, the  trade  and  business  of  the  plaintiff 
will  be  permanently  injured  and  destroyed. 

Conclusions  of  Law. 

L  That  the  aforesaid  acts  of  the  said  de- 
fendants, done,  as  aforesaid,  pursuant  to  and 
in  furtherance  of  the  aforesaid  confederation, 
combination  and  conspiracy,  were,  and  .still 
arc  unlawful. 

II.  That  the  plaintiff  is  entitled  to  recover 
damage*  for  the  losses  and  injuries  by  it  sus- 
tained by  reason  and  in  consequence  of  the 
aforesaid  acts  of  the  said  def<  inlunts,  done,  as 
aforesaid,  pursuant  to  and  in  furtherance  of 
the  aforesaid  confederation,  combination  and 
conspiracy,  and  the  matter  of  ascertaining  the 
amount  of  same  is  hereby  referred  to  A. 
Walker  Otis,  Esq.,  as  Referee,  who  is  hereby 
appointed  Referee,  with  the  usual  powers,  to 
take  proof  and  ascertain  the  amount  of  such 
damages,  and  upon  confirmation  of  same  by 
the  Court,  plaintiff  shall  be  entitled  to  enter 
judgment  herein  for  the  amount  of  such  dam- 
ages as  ascertained  by  the  Referee,  with  costs, 
to  be  taxed  by  the  Clerk. 

III.  That  the  plaintiff  is  entitled  to  a 
permanent  injunction  against  the  said  de- 
fendants, enjoining  and  restraining  them,  and 
each  of  them,  I  heir  officers,  agents,  servants, 
employees,  attorneys,  confederates,  and  any 
and  all  persons  acting  in  aid  of  or  in  con- 
junction with  them,  or  under  their  authority, 
suggestion  or  direction,  from  confederating, 
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Combining  and  conspiring,  or  confederating, 
or  combining,  or  conspiring,  with  the  object 
and  purpose  of  doing  any  one,  more,  and 
all  of  the  following:''  (Note  the  broad  scope 
of  the  provisions)   (fols.  51-72). 

The  ninth  finding  of  fact  of  the  Court  below 
(fob  280  of  the  main  case  on  appeal)  and  which 
remains  unreversed,  reads  as  follows: 

"IX.  That  the  plaintiff  in  the  perform- 
ance of  its  work,  hire*  carious  workmen, 
stone  masons,  bricklayers  and  stone  workers, 
to  perform  the  labor  necessary  in  the  con- 
struction of  building  undertaken  by  plaintiff 
in  the  prosecution  of  its  contracts  for  build- 
ing construction  and  stone  masonrv  construc- 
tion." 

Saving  in  mind  the  allegations  of  the  com- 
plaint and  the  provisions  of  the  decision,  or  order, 
of  this  Court,  it  is  plainly  seen  that  in  ascer- 
taining the  damages  herein  the  Referee  has  not 
gone  outside  of  either. 

The  record  proof,  both  upon  the  trisil  and  upon 
the  reference  herein,  is  that  the  plaintiff  had  a 
contract  with  the  Phelan  Co.  to  do  the  stone  work 
for  fifty-two  houses  and  that  it  had  commenced 
said  work  when  the  defendants  prevented  the 
plaintiff  from  going  on  with  its  said  contract 
and  work  (see  fols.  :W)-:]0<».  51(5,  522-524  main 
case  on  appeal,  and  also  fols.  1S5-102,  19S-109, 
213-210,  543,  574,  025  instant  case  on  appeal). 
The  record  proof  is  that  at  the  time  of  taking 
the  testimony  herein  before  the  Referee  forty-five 
of  the  said  fifty-two  houses  had  been  completed; 
that  the  stone  work  in  same  and  in  connection 
with  same  had  been  accurately  measured:  and 
that  forty-one  of  same  formed  the  basis  for 
the  damages  re  the  Phelan  "job"  (see  fols.  477- 
502,  543,  574,  544-545).    The  record  proof  is  that 
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one  Dominick  Cafarclli  succeeded  the  plaintiff  on 
the  Phelan  "job",  and  remained  on  said  "job" 
to  the  time  of  the  completion  of  llie  said  forty- 
live  houses,  without  a  written  contract,  and  that 
he  obtained  his  stone  nias.:ns  from  (he  defendant, 
Stone  Masons  1*11  ion,  Local  No.  74  (see  fols.  21)1- 
292,  812-313,  :m(>-:5!)4.   «23).     Mr.  Justice 

Greenbaum  in  writing  the  opinion  herein,  re- 
venging the  Court  below  (195  App.  Div.  (547  1, 
stated:  "It  is  not  disputed  that  in  or  about  Scji- 
tcmbcr  t9,  Mt9,  William  L.  Phelan,  J  near 
pom  ted,  teas  engaged  in  the  construction  of  build- 
ing* and  contemplated  the  erection  of  a  large  num- 
ber of  houses  in  the  Bronx,  and  (hat  it  contracted 
with  plaintiff  for  the  stone  and  mason  foundation 
work."  The  record  proof  is  that  the  Phelan  Co. 
contracted  with  the  plaintiff  to  do  all  of  said 
work  for  the  houses  contemplated,  namely,  lif'ty- 
two,  at  which  time  plans  for  twelve  houses  had 
been  hied,  and  that  at  the  time  of  this  reference 
forty-five  of  the  said  fifty-two  houses  had  been 
completed.  The  finding  in  the  decision,  or  order, 
of  this  Court,  that  there  was  a  contract  for  at 
least  twelve  houses  placed  no  limitation  whatso- 
ever upon  this  reference.  Merely  because  plans 
for  only  twelve  hoitfH  s  out  of  the  hfly-two  had 
been  tiled  at  the  time  of  the  trial  herein  accounts 
for  the  finding  that  (he  appellants  would  make 
so  much  out  of,  and  defeat  justice.  But  when 
this  reference  came  on  for  the  purpose  of  ascer- 
taining plaintiff's  damages,  it  is  found  (hat  forty- 
five  houses  have  been  actually  constructed.  The 
loss  of  profits  on  the  forty-five  houses,  save  four 
that  plaintiff  had  work  on  when  it  was  pre- 
vented from  going  on  with  its  contract,  as  afore- 
said, (lows  directly  from  the  wrong  complained  of 
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and  established,  and  found  by  this  Court.  The 
decision,  or  order,  of  this  Court,  is  that  the  wrong 
complained  of  was  established. 

The  next  step  was  to  prove  the  damages  result- 
ing from  the  wrong  alleged,  established  and  found 
by  this  Court.    This  the  plaintiff  has  done.  This 
is  what  this  Court  gave  plaintiff  permission  to  do. 
This  is  why  the  reference  herein  was  ordered, 
otherwise  plaintiff  would  have  been  required  to 
institute  an  action  at  law,  but  equity  will  pre- 
vent a  multiplicity  of  suits  for  the  very  same- 
wrong.    The  wrong  complained  of  in  the  com- 
plaint, established  upon  the  trial,  and  found  by 
this  Courts  existed  prior  to  the  commencement  of 
this  action.     The  defendants  conspired  to,  and 
actually  did  prevent,  and  made  it  absolutely  im- 
possible for  all  time  for  plaintiff  to  obtain  and 
employ  union  labor  and  to  carry  on   its  busi- 
ness  (if  this  Court  had  not  prevented)  prior 
to    the    commencement    of    this    action.  This 
is    the    wrong    complained    of.      This    is  the 
wrong  established.    This  is  the  wrong  found  by 
this  Court.    And  it  would  be  a  strange  ruling, 
indeed,  that  would  hold  that  plaintiff  could  not 
recover  damages  that  flowed  directly  from  that 
wrong,  and  could  not  prove  same  any  time  prior 
to  judgment.    The  wrong  here  referred  to,  and 
which  prevented  the  plaintiff  from  carrying  out 
his. contract  for  the  Phelan  "job",  is  the  very 
same  wrong  that  prevented  the  plaintiff  from 
carrying  out  its  contracts  for  the  Bashein  and 
(lilson  "jobs".    The  plaintiff  has  proved  this.  The 
appellant!)  cannot  deny  this. 

The  appellants  cite  the  four  following  cases  in 
support  of  their  said  contention: 

fihair'*  Jewelry  Shop,  Inc.,  v.  JYor  York 

Hem lil,  170  App.  Div.  501: 
McNeil  v.  Cobb,  ISO  App.  Div.  177; 
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Park  <(•  Nous  V.  Hubbard,  108  X.  Y.  KJG; 
Mers  v.  Interior  Conduit   <(•  Insulation 
Co.,  20  Miscel.  :J78. 

They  have  nol  the  slightest  bearing  on  the  ques- 
tion before  the  Court  in  the  instant  case. 

In  the  Shair  case,  supra,  the  plaintiff  had  a 
small  jewelry  shop  on  Broadway  across  the  street 
from  the  old  building  of  the  Xcw  York  Herald  (sit 
Herald  Square)  ;  and  at  the  time  of  the  com- 
mencement  of  the  action  the  defendant  was  for 
a  few  days  operating  on  the  wall  of  its  building  a 
contrivance  referred  to  in  the  record  as  "an  auto- 
matic baseball  playograph,"  on  which  was  repro- 
duced each  play  of  the  baseball  games  in  the  series 
known  as  the  "World's  series";  the  action  was 
brought  in  October  WIS,  to  enjoin  the  defendant 
from  giving  such  exhit/itions  upon  its  building  and 
for  damuyex  alleged  to  hare  been  sustained  by 
reason  thereof :  and  in  August,  1914,  the  defendant 
displayed  on  the  same  wall  of  its  building  stereop- 
tican  views,  etc.,  relating  to  the  European  war  then 
in  progress:  the  case  wan  tried  in  November,  1914, 
and  judgment  entered  perpetually  enjoining  tin- 
defendant  from  the  further  use  of  the  playograph 
and  stereopticon  views.  The  defendant's  con- 
tint  ion  that  the  plaintiff  was  not  entitled  to  any 
relief  as  to  use  of  the  sterc;epticon  screen  on  the 
ground  that  there  were  no  allegations  in  the  com- 
plaint with  reference  to  same,  was  upheld;  and 
the  defendant's  contention  that  the  plaintiff  was 
not  entitled  to  injunctive  relief  at  the  time  of  the 
trial  with  reference  to  the  use  of  the  playograph 
on  the  ground  that  the  defendant  had  abandoned 
same,  and  there  was  no  allegation  of  threat  to  use 
in  the  future,  was  also  upheld.  The  Court  then 
goes  on  to  state: 
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"And  while  the  plaintiff  is  not  now  entitled 
to  Injunctive  relief,  it  was  at  the  time  the 
action  was  commenced.  The  jurisdiction  of 
equity  depends  upon  the  position  of  the  plain- 
tiff and  the  relief  to  which  he  is  entitled  at 
the  time  the  action  is  brought,  while  the 
measure  of  relief  is  always  adapted  to  the 
situation  at  the  time  of  the  decree.  It  is  for 
this  reason  it  has  many  limes  been  held  that, 
when  a  court  of  equity  has  once  acquired 
jurisdiction  over  a  cause  for  any  purpose,  it 
may  retain  the  cause  for  all  purposes,  and 
proceed  to  a  final  determination  of  all  mat- 
ters at  issue." 

And  in  the  case  of  r««  Alien  v.  .V.  Y.  E.  It.  7?. 
Co.,  144  X.  Y.  174,  178  (cited  in  the  Shaw  case. 
supra),  the  Court  of  Appeals  says: 

"The  facts  showing  the  right  to  the  injunc- 
tion are  undoubtedly  the  basis  for  equitable 
relief  in  such  cases,  and  the  claim  for  dam- 
ages is  an  incident  which  equity  draws  into 
the  litigation  in  order  to  prevent  a  multi- 
plicity of  suits  and  to  completely  adjust  all 
the  rights  of  the  parties." 

And  in  the  case  of  Valentine  v.  Itiehurtlt.  12(1 
N.  Y.  272,  277  (cited  in  the  Shaw  case,  .supra), 
the  Court  of  Appeals  says : 

"The  court  could  render  any  judgment  in 
the  case  consistent  with  the  facts  stated  in 
the  complaint  and  embraced  within  the 
issue." 

And  in  the  case  of  Ogden  v.  City  of  New  York, 
141  App.  Div.  578  (eited  in  the  Shaw  case,  supra), 
this  Court  says: 

"Having  once  acquired  jurisdiction,  the 
Court  should  retain  control  of  the  cause  and 
do  justice  between  the  parties,  awarding  such 
relief  as  may  be  appropriate." 
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Therefore,  the  Shaic  ease,  .supra,  instead  of  be- 
ing an  authority  opposed  to  anything  that  has 
occurred  in  the  instant  case,  it  supports  the  posi- 
tion of  the  respondent  herein. 

In  the  McXeil  v.  Cobb  case,  supra,  which  was 
an  action  tried  by  a  jury  at  Trial  Term,  the 
Court  said:  '•Obviously  the  theory  of  this  action 
is  that  the  defendants,  by  fraudulently  misrepre, 
sen  ting  the  purpose  of  the  signatures  upon  the 
papers  presented,  induced  the  plaintiff  to  give 
an  absolute  assignment  of  her  interest  in  these 
two  policies,  and  that,  because  of  the  fraud,  such 
assignment  is  void  and  of  no  effect,  and  that  the 
plaintiff  is  entitled  to  mover  the  sum  collected 
by  the  defendants  from  the  insurance  companies. 
The  answer  of  the  defendants  denies  the  material 
allegations  of  the  complaint.  *  *  *  There  is 
absolutely  no  evidence  in  the  case  to  establish 
the  alleged  false  representation  alleged  in  the  com- 
plaint. »  *  *  On  the  contrary  the  plaintiff  her- 
self testified  in  answer  to  her  counsel's  question, 
"What  was  said,  while  you  were  there,  between 
you  and  Mrs.  Cobb  and  the  lawyer?"  that  "they 
brought  a  paper  and  told  me  to  sign  it  for  security 
for  the  #100  for  the  saloon."  It  is  entirely  ob- 
vious that  the  judgment  is  based  upon  this  testi- 
mony of  the  plaintiff.  *  *  *  But  the  fatal  defect 
here  is  that  the  judgment  is  not  based  upon  the 
allegations  of  the  complaint  and  the  proofs." 

Therefore,  the  McXciK  supra,  is  in  no  iray  an 
authority  opposed  to  anything  that  has  occurred 
in  the  instant  cane. 

Tn  the  Park  <(■  Sons  Co.  v.  Hubbard  case,  supra 
which  was  an  action  at  law  to  recover  damages  (not 
an  equitable  action,  but  brought  exclusively  on  the 
law  side  of  the  Court)  for  an  illegal  combination 
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between  several  defendants,  under  which  they  re- 
fused to  sell  any  of  their  goods  to  the  plaintiff, 
a  wholesale  druggist,  two  questions  were  certi- 
fied to  the  Court  of  Appeals  by  the  Appellate  Di- 
vision: (1)  Whether  under  Section  514  of  the 
Code  of  Civil  Procedure  the  Court  has  power  in 
an  action  at  law  to  recover  damages  to  allow  a 
supplemental  complaint  alleging  acts  of  the  de- 
fendants for  which  the  plaintiff  asks  damages 
which  have  occurred  after  the  original  complaint 
was  served,  and  (2)  Whether  the  granting  of  an 
application  to  serve  a  supplemental  complaint 
setting  up  facts  which  have  occurred  after  the 
service  of  the  original  complaint  is  discretionary 
with  the  Supreme  Court  under  the  provisions  of 
Section  544  of  the  Code  of  Civil  Procedure.  The 
Court  said: 

"In  an  action  at  law  the  plaintiff  cannot 
recover  on  subsequently  accruing  causes  of 
action.  The  first  question  certified  should, 
therefore,  be  answered  in  the  negative.  The 
second  question  cannot  be  answered  categori- 
cally. *  *  *  It  has  a  discretion  to  permit  or 
to  refuse  a  supplemental  pleading:  but  that 
discretion  must  be  exercised  reasonably,  and 
not  capriciously  or  willfully." 

Therefore,  the  Park  case,  supra,  is  in  no  way 
an  authority  opposed  to  anything  that  has  oc- 
curred in  the  instant  case. 

In  the  Mers  v.  Interior  Conduit  <(•  Insulation 
Co.  case,  supra,  which  was  an  equitable  action,  the 
plaintiff,  a  minority  stockholder,  sought  to  enjoin 
the  defendant  company  and  its  directors  from  issu- 
ing certain  debenture  bonds  that  the  defendant 
company  and  its  directors  threatened  to  issue,  and 
the  action  was  purely  and  wholly  to  enjoin  a  threat- 
ened injury.  No  damages  were  alleged  and  no 
damages  were  proved. 
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Therefore,  this  last  referred  to  case  has  not 
the  slightest  application  to  the  instant  case. 

The  plaintiff  submits  that  the  following  authori- 
ties correctly  state  the  rule  that  is  controlling 
here. 

In  the  case  of  Or  row  v.  Village  of  Liberty,  106 
App.  Div.  857,  the  Court  says: 

'♦The  action  being  in  equity,  it  was  entirely 
competent  for  the  Court  to  receive  evidence 
of  the  damages  which  had  accrued  down  to 
the  time  of  the  trial,  and  the  objections  of 
the  defendant  to  testimony  relating  to  dam- 
ages subsequent  to  the  commencement  of  the 
action  were  therefore  properly  overruled  by 
the  Court." 

Tn  the  case  of  Kilbonrne  v.  Supervisors,  137 
X.  Y.,  at  page  17X,  the  Court  says: 

•In  such  an  action  (an  equity  action)  the 
court  having  obtained  jurisdiction  of  the  par- 
ties and  subject  of  the  action  will  bring  its 
relief  down  to  the  trial  and  thus  make  an  end 
of  the  litigation,  so  far  as  it  pertains  to  the 
matter  in  controversy  between  the  parties." 

Tn  the  case  of  Dyer  v.  Dyer,  17  Miscel.  421, 
the  Court  says: 

'•It  being  an  action  in  equity,  the  parties 
arc  not  confined  to  the  situation  existing  at 
the  time  of  the  commencement  of  the  action; 
but  it  is  proper  for  the  court  to  base  the 
measure  of  its  relief  upon  the  facts  existing 
at  the  time  of  the  judgment." 

In  the  case  of  Madison  Avenue  Bap.  Ch.  V. 
Oliver  Street  Bap.  Ch.,  73  X.  Y.  S2,  at  page  96, 
the  Court  says: 

"In  a  court  of  equity  no  general  rule  for 
compensation  is  inflexible.  It  may  mould  its 
relief,  and  give  redress  according  to  the  cir- 
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cunistances  of  each  case.  When  ordinary  roles 
will  not  apply  in  the  administration  of 
equitable  relief,  or  will  work  injustice,  it 
must  be  guided  by  reason  and  justice." 

The  ease,  in  effect,  holds,  "that  in  adjusting  the 
equitable  rights  of  The  parties  rhe  court  is  not 
limited  to  the  time  of  the  commencement  of  the 
action,  but  the  relief  should  be  brouf/ht  down  to 
the  dose  of  the  litigation." 

In  the  case  of  Champagne  v.  Powell,  IS  App. 
Div.  344,  the  Court  says: 

"The  fact  that  damages  are  also  sought 
does  not  take  this  action  out  of  the  forum  of 
equity,  where,  only,  the  plaintiff  can  get  all 
the  relief  to  which  he  is  entitled." 

In  the  case  of  Asbyll  v.  Haims,  38  Miscel.  578, 
the  Couti  says: 

"A  court  of  equity  will  adapt  its  relief  to 
the  circumstances  existing  at  the  date  of  de- 
cree. Lxjle  v.  Little,  50  X.  V.  Supp.  947: 
Bailey  v.  Ham  thai,  151  X.  V.  ($48.  Relief 
will  be  administered  as  the  nature  of  the  ca.se 
demands  at  the  close  of  the  litigation/* 

In  the  case  of  Thompson  v.  Ft.  Miller,  111 
Miscel.  177,  the  Court  says: 

"She  (referring  to  plaintiff)  should  recover 

her  damages  for  the  <>  years  prior  to  the 

commencement  of  this  action,  and,  as  the 

action  is  in  equity,  she  is  entitled  to  recover 
her  damages  to  tin'  present  time." 

In  the  case  of  Russell  v.  t'tica,  195  X.  Y.  54, 
at  page  00,  the  Court  says: 

"It  was  quite  within  the  discretion  of  the 
Court,  therefore,  having  acquired  jurisdiction 
of  the  parties  and  of  the  subject  matter  of 
the  action,  to  grant  relief  according  to  the 
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exigencies  of  the  case.  Differing  from  the 
rule  in  actions  on  the  law  side  of  the  Court, 
which  limits  the  judgment  to  the  facts  as 
they  existed  at  the  commencement  of  the 
action,  when  the  action  is  in  equity,  relief 
will  be  administered  as  the  nature  of  the 
case  and  the  facts,  as  they  exist  at  the  close 
of  the  litigation,  demand." 

In  the  case  of  I)e  Mi  lie  Co.  v.  Casey,  11.")  Miscel. 
G4<>,  the  Court  says : 

"One  of  the  functions  of  equity  is  to  avoid 
unnecessary  litigation,  and  it  is  a  truism  to 
say  that,  when  courts  of  equity  have  once 
assumed  jurisdiction,  it  is  their  practice  to 
administer  such  relief  as  the  nature  of  tne 
case  and  the  facts  demand,  and  to  briny  the 
relief  down  to  tin-  close  of  the  litigation." 

Brief  reference  will  he  made  to  the  exceptions 
tiled  herein  by  the  appellants  to  the  Referee's  re- 
port prior  to  the  bringing  on  of  the  motion  herein 
to  confirm  to  same  (see  fols.  106*171).  It  will 
be  home  in  mind  that  none  of  the  defendants  pre- 
sented proposed  findings  of  fact  and  conclusions 
of  law,  or  either,  to  the  Referee,  and  none  of  them 
made  or  tiled  any  requests  concerning  same.  The 
only  provisions  of  the  Civil  Practice  Act  con- 
cerned with  the  tiling  of  exceptions  in  matters  like 
the  one  at  bar,  are  to  be  found  in  Sections  145 
and  447  of  same.  In  Section  445  the  exception 
provided  for  is  "an  exception  to  a  ruling,  upon 
a  question  of  law,  made  after  the  cause  is  finally 
submitted."  In  Section  447  the  exception  provided 
for  is  "for  the  purpose  of  making  a  motion  for  a 
new  trial,  to  a  ruling  of  law,  made  upon  such  a 
trial  by  the  judge  or  the  referee  after  the  close 
of  the  testimony,"  wherein  an  interlocutory  judg- 
ment has  been  entered.    Section  445  refers  to  a 


by  Google 


21 


iiiial  judgment,  therefore,  it  is  with  Section  445 
that  we  are  concerned,  if  at  all.  In  this  section 
the  ruling  referred  to  is  one  made  after  the 
cause  is  finally  submitted.  Section  111  provides: 
"An  exception  cannot  be  taken  to  a  ruling  upon 
a  question  of  fact."  Therefore,  we  come  right 
to  the  point,  namely,  that  the  appellants  have  not 
riled  exceptions  to  -rulings"  of  law  made  after 
the  cause  was  finally  submitted  (Section  415). 
An  examination  of  the  exceptions  referred  to  will 
si)  disclose. 

The  'appellants  generally  except  to  the  whole  re- 
port by  saying:  "We  hereby  except  to  the  report 
of  A.  Walker  Otis,  Esq.,  Referee,  filed  the  15th 
day  of  December,  IU'2'2,  as  follows:  To  the  follow- 
ing findings  of  said  referee,"  and  then  proceed 
to  quote  the  full  report.  A  fatal  objection  to  this 
exception  is  that  it  is  too  general,  in  that  such 
exceptions  have  always  been  held  to  be  entirely  in- 
sufficient and  unavailing.  The  exceptions  are  also 
of  no  avail  because  they  contravene  the  provisions 
of  Section  HI,  in  that  they  refer  to  "rulings  upon 
questions  of  fact." 

The  appellant*'  next  exception  reads: 

"That  said  report  is  founded  upon  evidence; 
which  is  incompetent,  improper,  irrelevant 
and  immaterial,  and  not  within  the  issues  de- 
fined by  the  order  of  reference  herein,  which 
evidence  was  received  over  the  objections  and 
exceptions  of  the  defendants." 

Fatal  objetions  to  this  exception  are,  (1)  that 
it  is  not  a  true  statement,  and  (2)  that  it  is  not  to 
a  ruling  of  law  made  after  the  cause  was  finally 
submitted. 

Tin*  appellants'  next  exception,  and  last  one, 
reads : 
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"That  said  report  is  founded  upon  matters 
irrelevant  to,  and  not  within  the  issues  de- 
fined by  the  order  herein." 

Fatal  objections  to  this  exception  are  (1)  that 
it  is  not  a  true  statement  and  (2)  that  it  is  not  to 
a  ruling  of  law  made  after  the  cause  was  finally 
submitted. 

In  other  words,  the  only  exceptions  made  are: 
(1)  To  rulings  upon  questions  of  fact,  and  (2) 
to  rulings  made  as  to  the  admissibility  or  inad- 
missibility of  evidence  received  by  the  Referee. 
The  first  is  contrary  to  the  provisions  of  Section 
444,  and  the  second  is  not  to  a  ruling  of  law  made 
after  the  cause  was  finally  submitted.  The  excep- 
tions are  without  merit  and  furnish  no  basis  for 
the  appeal.  They  show  a  complete  lack  of  knowl- 
edge of  the  contents  of  the  decision,  or  order,  of 
this  Court, 


POINT  II. 

The  basis  on  which  plaintiff's  dam- 
ages were  computed  by  the  Referee  was 
not  an  experiment,  bnt  on  the  contrary, 
is  sonnd  in  every  way. 

That  part  of  the  Referee's  opinion  referred  to 
by  the  appellants  in  their  brief  under  Point  III, 
reads  as  follows: 

"The  defendants  took  the  position  that  as- 
suming that  plaintiff  had  a  contract  to  do  all 
the  foundation  work  involved  in  the  52  houses 
at  thirteen  cents  per  cubic  foot,  the  cost  of 
doing  the  work  exceeded  Unit  sum,  so  that 
plaintiff  was  benefited  rather  than  injured  by 
defendant's  acts.    In  other  words,  that  every 
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cubic  foot  of  work  done  at  thirteen  cents  per 
cubit-  foot  would  have  resulted  in  a  loss  to 
plaintiff.  They  sought  to  sustain  this  theory 
by  showing  that  the  cost  would  have  exceeded 
thirteen  cents. 

It  appears  that  three  masons  in  building  a 
wall  of  this  kind  require  the  assistance  of 
two  helpers  or  laborers,  so  that  the  Inquiry 
in  the  language  of  counsel  was  as  to  how 
many  cubic  feet  a  mason  and  two-thirds  of  a 
helper  con  Id  lay  in  a  day  of  eight  hours. 
The  testimony  showed  that  in  the  hitter  part 
of  1019  the  wages  of  a  union  mason  were 
$8.00  per  day  and  of  a  helper  $0.00  per  day. 

In  1920  these  wages  were  advanced  to 
$10.00  and  #7.00,  respectively.  The  defend- 
ants took  the  position  that  a  mason  with  two- 
thirds  of  a  helper  could  lay  only  75  cubic  feet 
of  18-inch  wall  per  day,  and  as  the  labor  cost 
would  be  ft  12.00  per  day  the  cost  per  cubic 
foot  would  be  sixteen  cents,  to  say  nothing 
of  the  pointing  up  which  cost  a  trifle  more. 
The  whole  fabric  of  defendants  argument 

rented  on  the  proposition  that  the  da  Hi/  out- 
put of  one  mason  ami  two-thirds  of  a  laborer 
would  not  exceed  7~>  cubic  feet. 

Thereupon  the  defendants  called  several 
witnesses,  members  of  Local  No.  74,  and  par- 
ries defendant  herein,  all  of  whom  testified 
with  remarkable  and  somewhat  startling  uni- 
formity, that  a  mason  with  two-thirds  of  a 
helper  could  lay  only  75  cubic  feet  of  18-inch 
wall  per  day.  Brescia  testified,  however,  that 
while  lie  was  building  the  foundation*  of  tin 
first  four  houses  on  the  I'helan  job,  each  of 
his  nuisons  with  half  a  laborer  laid  about 
185  cubic  feet  per  day. 

Thereupon  and  while  the  reference  was 
pending,  plaintiff  proceeded  to  make  a  prac- 
tical demonstration  of  the  matter.  In  April 
or  May.  1022,  Dan  Brescia,  fifty-one  years  of 
age,  five  feet  seven  inches  in  height,  weighing 
one  hundred  and  fifty-three  pounds,  and  an 
uncle  of  plaintiffs  president,  worked  for  eight 
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hours  in  building  a  rubble  stone  foundation 
wall  18  inches  thick,  on  a  job  at  the  northeast 
comer  of  Burnside  and  Walton  Avenues,  in 
the  Borough  of  the  Bronx,  with  the  assist- 
ance of  two-thirds  of  a  helper.  Franklin  B. 
Huntington.  a  disinterested  witness,  watched 
him  during  all  those  eight  hours,  and  at  the 
end  of  that  time  measured  the  wall  con- 
structed during  that  period,  and  found  that 
it  totaled  VX\  cubic  feet. 

The  witness  O'Nhca,  culled  bp  plaintiff,  tes- 
tified that  a  mason  irith  one-half  of  a  helper 
could  construct  tS5  or  cubic  feet  per  dap 
Without  pointing  up. 

Because  of  his  relationship  to  plaintiff's 
president  I  have  no  doubt  that  Dan  Brescia 
worked  at  top  speed  during  that  demonstra- 
tion, but  making  due  allowance  for  that  fact, 
his  daily  output  of  193  cubic  feet,  convinces 
me  that  an  ordinary  mason  with  two-thirds 
of  a  helper,  can  easily  build  135  to  140  feet 
per  day.  His  performance  also  disapproves 
the  testimony  of  Mazzola  that  it  is  physically 
impossible  for  a  man  to  do  more  than  75  feet 
of  stone  wall,  cubic  feet,  18  inches  thick,  in 
a  day  of  eight  hours.' 

Seventy-five  cubic  feet  of  wall  IS  inches 
thick  is  represented  by  a  section  10  feet  long 
and  five  feet  high.  The  witness  ("afarelli 
says  the  larger  stones  are  about  one  cubic- 
foot  each.  It  is  apparent  then  that  if  a 
mason  laid  down  ten  of  the  larger  stones 
above  referred  to,  with  a  sufficient  number  of 
spalls  to  fill  in  the  interstices,  and  were  to 
lay  ten  similar  stones  above  the  first  row  he 
would  have  completed  two-fifths  of  the  day's 
work,  and  according  to  defendants'  theory 
would  have  worked  over  three  hours.  It  cer- 
tainly seems  like  pretty  slow  work  for  a  man 
to  require  that  length  of  time  to  lay  down 
twenty  large  stones  with  the  necessary  num- 
ber of  spalls,  and  fill  in  the  interstices  with 
mortar  called  'slushing  up.' 
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It  may  be  noted  in  passing  that  the  wit- 
ness O'&hea  testified  without  contradiction 
that  in  Jifl!)  the  Stone  Masons  Contractors 
Association,  one  of  the  defendants  herein, 
was  charging  for  this  kind  of  work  thirteen 
cents  per  cubic  foot,  the  vert/  price  asked  by 
plaintiff  in  its  contract  with  Phelan. 

On  the  whole  evidence  I  am  satisfied  that 
the  average  mason  if  not  controlled  by  some 
Minuter  purpose,  will  lay  135  cubic  feet  of 
rubble  masonry  per  day,  which  at  the  prevail- 
ing rate  of  wages  in  1!)M)  and  up  to  May  1st, 
1920,  would  make  the  cost  a  trifie  over  nine 
cents  per  cubic  foot,  and  as  there  was  an 
advance  of  about  10  per  cent  in  wages 
on  the  date  last  mentioned,  that  fact 
would  increase  the  cost  to  that  extent. 
But  there  are  other  circumstances  which  must 
be  htkeil  into  account.  Excluding  the  four 
houses  there  was  a  total  of  149,558.96  cubic 
feet,  hut  Phelan  testified  without  contradic- 
tion that  included  in  this  were  about  SO, 000 
concrete  blocks.  The  testimony  shows  that 
each  concrete  block  represents  a  ti'ifte  under 
one  cubic  foot,  and  probably  with  the  cement 
would  represent  a  full  cubic  foot,  and  the 
witness  Cafarelli  testified  without  contradic- 
tion that  one  mason  with  two-thirds  of  a 
helper  would  lay  200  cubic  feet  of  these 
blocks  per  day,  so  that  under  the  1919  truyc 
scale  the  cost  of  laying  these  blocks  would  be 
about  six  cents  per  cubic  foot,  and  under  the 
1920  scale  less  than  sereu  cents,  and  as  there 
were  S0,000  cubic  feet  of  cement  blocks 
as  against  some  09.000  cubic  feet  of  rubble 
masonry,  including  the  ucqueduct  walls,  the 
cost  of  the  whole  t ^9,000  cubic  feet  would  be 
well  within  nine  cents  per  cubic  foot.  As  to 
the  acg ucduct  trails  plaintiff's  president  tes- 
tified nithoul  contradiction,  that  a  stone 
uNi son  and  one  laborer  could  build  225  cubic 
feet  of  such  trail  in  a  day,  making  the  cost 
substantially  the  same  as  in  the  case  of 
cement  blocks. 
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My  estimate  of  the  damages  sustained  by 
plaintiff  on  the  Phelan  job  is  therefore  as 
follows : 

Total  number  of  eubie  feet  102,000.53 

Jjess  cubic  feet  in  first  four 
houses  erected,  which  were 
paid  for  by  Phelan   12,501.57 

14!>,55»:!)« 

Contract  price  thirteen  cents.  Cost  of  per- 
forming the  work  nine  cents,  showing  profit 
of  four  cents  per  cubic  foot.  1 40,558.00  cubic 
feet  at  four  cents  per  foot  is  $5,082.30  being 
plaintiff's  total  damages  on  the  Phelan  job. 

The  Gilson  Job. 

The  contract  price  for  this  job  was  $0,- 
000.00    *    *  * 

My  conclusion  then  is  that  plaintiff  s  dam- 
ages so  far  as  concerns  the  Gilson  job  were 
#2,700.00  being  the  difference  between  #0,- 
000.00,  the  contract  price,  and  $0,300.00,  the 
cost  of  performing  the  contract.  . 

The  Bashein  Job. 

This  job  involved  11,150  cubic  feet  of  stone 
work  which  plaintiff  agreed  to  do  for  thirty 
cents  per  cubic  foot,  and  882  cubic  feet  of 
footings,  which  plaintiff  agreed  to  do  for 
thirty-two  cents  per  cubic  foot.  The  charge 
for  the  whole  work  was,  therefore,  11,450 
feet  at  thirty  cents  per  foot,  amounting  to 
#3.137.70,  and  882  feet  at  thirty-two  cents 
per  foot,  amounting  to  #282.21,  or  a  total  of 
#3,710.04.  The  testimony  shows  that  the  cost 
to  plaintiff  on  the  whole  job  was  twenty- 
seven  cents  per  cubic  foot  or  #3,332.07.  The 
total  contract  price  was,  therefore,  $3,710.04, 
and  the  cost  $3,332.07.  The  damage  suffered 
by  plaintiff  wsis,  therefore  ,the  difference  be- 
tween these  sums,  or  #387.87. 

In  conclusion  I  estimate  the  damages  sus- 
tained by  plaintiff  because  of  the  wrongful 
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acts  of  defendants,  Stone  Masons  Contractors* 
Association,  Stone  Masons  Union,  Local  Xo. 
74,  and  Louis  Mnzzola,  individually  and  as 
president  and  business  agent  of  Stone  Masons 
Union,  Local  No.  74,  as  follows: 


The  measure  of  damages,  that  is,  the  method  of 
computing  same,  is  not  questioned  by  the  appel- 
lants. The  damages  are,  as  already  stated,  tin? 
difference  between  the  cost  price  and  the  contract 
price.  Cases  are  indeed  numerous  in  support 
of  this  method. 

in  the  case  of  Wiener  v.  Times,  110  N.  Y.  Snpp. 
963,  at  page  0<U,  the  Court  says: 

"It  is  the  law  of  this  state  that  the  party 
who  has  been  wrongfully  deprived  of  the 
gains  and  profits  of  an  executory  contract 
may  recover  by  way  of  damages  the  difference 
between  the  contract  price  and  the  amount 
which  it  would  have  cost  him  to  perforin  the 
contract." 

In  the  case  of  Devlin  v.  Manor,  03  N.  Y.  8,  at 
page  25,  the  Court  says: 

•'The  measure  of  damages  in  an  action  for 
a  violation  of  an  executory  agreement  is  too 
Avell  settled  by  authority  to  require  discus- 
sion. *  *  *  The  party  who  has  been  wrong- 
fully deprived  of  the  gains  and  profits  of  an 
executory  contract  may  recover  as  an  equiva- 
lent, and  by  way  of  damages,  the  difference 
between  the  cont  rai  l  ju  ice,  the  amount  which 
he  would  have  earned  and  been  entitled  to 
recover  on  performance,  and  the  amount 
which  it  would  have  cost  him  to  perform  the 
contract."    (Authorities  are  cited.) 


The  Phelan  job. 
The  Gilson  job  . 
The  Bashein  job 


$5,982.36 
2,700.00 
387.87 


#0,070.23" 


28  • 


In  the  case  of  Lc  IleriMsc  V.  Median,  144  App. 
Div.  581,  the  defendant  revoked  permission 
granted  to  plaintiff  to  remove  a  house,  and  the 
Court  said: 

"The  damage  which  plaintiff  suffered  is 
represented  by  the  value  of  the  house,  if  he 
had  been  permitted  to  complete  its  removal, 
less  the  expense  incurred  in  removing  it." 

See  the  following  authorities: 

Crittendou  v.  Johnson,  7  App.  Div.  258; 
Birnhank  v.  Hollander,  21)  Miscel.  040; 
Roxenbloom  v.  Moan,  97  N.  Y.  Supp.  210: 
Dunham  v.  HantingH,  1)5  App.  Div.  360; 
Baker  v.  Merchants,  12  App.  Div.  2(50: 
Lerine  v.  Markowitz,  102  N.  Y.  Supp.  511. 


POINT  III. 

The  Filing  of  Exceptions  to  the  Ref- 
eree's Report,  after  the  confirmation  of 
same,  by  the  appellants,  and  after  filing 
exceptions  to  the  Referee's  report  prior 
to  confirmation  of  same,  and  including 
such  exceptions  in  the  printed  record 
of  the  instant  case  on  appeal,  was  done 
without  right  or  authority,  and  is  en- 
tirely improper. 

The  exceptions  complained  of  are  to  be  found 
at  folios  172-180.  It  will  be  noted  that  the 
appellants  were  required  to  have  the  County 
Clerk  certify  same  in  order  to  print  them  on 
appeal  (fol.  1474).  These  exceptions  were  filed 
after  filing  exceptions  to  the  Referee's  report  be- 
fore confirmation  of  some,  and  therefore,  without 
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right  or  authority,  and  they  have  been  improperly 
included  in  the  printed  record  of  the  instant  case 
on  appeal,  and  therefore,  this  Court  cannot,  it  is 
respectfully  submitted,  receive  them  or  consider 
them  for  any  purpose.  The  first  exceptions  filed 
fire  recited  in  the  order  appealed  from.  The  sec- 
ond exceptions  were  filed  after  the  order  appealed 
from  was  made,  entered  and  served  herein. 


POINT  IV. 

The  appeal  herein  should  be  dis- 
missed, on  the  ground  that  same  does 
not  lie,  that  is,  that  the  appeal  herein 
from  the  ""judgment  and  order"  herein 
does  not  lie  to  this  Court. 

The  order  appealed  from  has  merged  into  the 
judgment  appealed  from,  and  as  the  judgment 
appeal  led  from  is  actually  and  in  reality  the  judg- 
ment of  this  court  (see  fols.  G5,  72),  the  appel- 
lants cannot  appeal  to  this  court,  but  should 
have  appealed  direct  to  the  Court  of  Appeals. 

The  decision,  or  order,  of  this  Court,  at  the  con- 
clusion thereof  (fol.  72),  reads  as  follows: 

''Judgment  is  accordingly  directed  for  the 
plaintiff  and  against  the  said  defendants 
*  *  *  for  the  amount  of  plaintiff's  damages 
as  ascertained  by  the  Referee,  herein  ap- 
pointed, and  confirmed  by  the  Court,  with 
the  costs  of  the  said  reference,  together  with 
the  costs  and  disbursements  of  this  appeal, 
and  the  costs  and  disbursements  in  the  Court 
below,  to  be  taxed  by  the  Clerk,  and  against 
the  said  defendants  permanently  enjoining 
and  restraining  them,  and  each  of  them,  as 
aforesaid." 
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POINT  V. 

If  Point  IV  of  this  brief  should  be 
overruled,  then  and  in  that  event  the 
order  and  judgment  appealed  from,  in 
so  far  as  they  are  appealed  from, 
should  be  affirmed  with  costs  and  dis- 
bursements. 

Respectfully  submitted, 

Charles  R.  Bradbttrt, 

Respondent's  Attorney. 
» 

■ 
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William  Otis  Badger,  Jr.. 

Attorney  for  Phihttiff-AppcJhiui . 

No.  7")  Fulton  Street. 

New  York  City. 


Engblharo,  Pollak.  Pitcher  &  Stern. 
Attorneys  for  Dcfendants-Rcspond-ents, 

No.  Ill  Broadway, 
New  York  City. 


Statement  UiulcM'  Rule  -'■)  I  

Notice  of  Appeal  

Order  Appealed  From  

Affidavit  of  No  Opinion  

Waiver  of  Certification  

Read  in  Support  of  Motion. 

Notice  of  Motion  

Summons  

Amended  Complaint  

Exhibit  A — Rider  in  Policy  of  Insurance. . 
Answer  to  Amended  Complaint  
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Supreme  (Emtrt 
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Samuel  Eiseman  &  Co.,  Ixc, 

Plaintiff-Appellant, 

against 

AGRICULTURAL    INSURANCE    COMPANY,  As- 
surance Company  of  Ambbica,  Auto- 

MOltlLE  INSURANCE  COMPANY,  CoNCORMA 

Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
tion. North  River  Insurance  Company, 
Queen  Insurance  COMPANY  OF  America. 
Security  Insurance  Company,  Sun  In- 
surance Office.  Fidbijty-Phbnix  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company, 

I  tefendants- Respondent. 
Statement  Under  Rule  234. 


County  Clerk's 
No.  12957 
Year  1922. 


ThiH  is  an  appeal  from  so  much  of  an  order  of 
Mr.  Justice  Mitchell,  entered  in  the  Clerk's  office 
December  15,  1922,  as  denies  the  plaintiff's  motion 
for  judgment  on  the  pleadings  dismissing  the  first 
and  seeond  alleged  defenses  contained  in  the  an- 
swer. The  action  was  commenced  on  or  about 
April  1,  1922,  by  the  service  of  a  summons  and 
complaint.  Issue  was  joined  by  the  service  of  an 
answer  to  the  amended  complaint  October  (».  1922. 

Plaintiff  appeared  by  William  Otis  Badger,  Jr., 
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its  attorney,  and  the  defendants  have  appeared  by 
Engelhard.  Pollak,  Pitcher  &  Stern,  their  attorneys. 

There  has  been  no  change  of  parties  or  attorneys 
herein. 


Notice  of  Appeal. 

SUPREME  COURT, 
Xkw  Vouk  County. 


Samuel  Eiseman  &  Co.,  Inc., 

Plaintiff-Appellant, 

against 

Agricultural  Insurance  Company,  As- 
kuhanob  Company  of  America,  Auto- 
mobile Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
tion, North  River  Insurance  Company, 
Queen  Insurance  Company  ok  America. 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fidelity-Piienix  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company, 

Defendants-Respondent. 


Take  notice  that  the  plaintiff  above  named  here- 
by appeals  to  the  Appellate  Division  of  the  Su- 
preme Court,  First  Judicial  Department,  from  so 
much  of  an  order  made  by  Mr.  Justice  Mitchell, 
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entered  and  filed  in  the  office  of  the  Clerk  of  the 
County  of  New  York  on  December  15th,  1922,  as 
denies  the  plaintiff's  motion  for  judgment  upon  the 
pleadings  dismissing  the  lirst  and  second  alleged 
defenses  contained  in  the  answer. 

Dated.  December  ISth,  1<>22. 

WILLIAM  OTIS  BADGER,  Jr., 

Attorney  for  Plaintiff. 
No.  75  Fulton  Street, 

New  York  City. 

To: 

Clerk  of  the  County  op  New  York. 

EXGELIIARD,  POLLAK,  PiTCIIEK  &  STEUN,  Esqs., 

Attorneys  for  Defendants. 


Order  Appealed  From. 


At  a  Special  Term,  Tart  V  of  the  Su- 
preme Court,  held  in  and  for  the 
County  of  New  York,  at  the  County 
Court  House,  in  the  Borough  of  Man- 
hattan, City  of  New  York,  on  the  11th 
day  of  December,  15)22. 

Present : 
Hon.  Richard  H.  Mitchell, 

Justice. 


Samuel  Eiseman  &  Co.,  Inc., 

Plaintiff, 

against 

Agricultural  Insurance  Company,  As- 
surance Company  of  America,  Auto- 
mobile Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
tion, North  River  Insurance  Company, 
Queen  Insurance  Company  of  America, 
Security  Insurance  Company,  Sun  In- 
sirance  Office,  Fidelity- Then  in  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Cnion  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company, 

Defendants. 


The  ahove  named  plaintiff,  having  moved  this 
Court  upon  a  notice  of  motion  dated  October  l(i, 
1!>22,  returnable  on  the  24th  day  of  October,  1922. 
for  an  order  striking  out  the  fifth  defense  of  the 
answer;  for  judgment  upon  the  pleadings  dismiss- 
ing the  first  defense  of  the  answer,  and  for  judg- 
ment upon  the  pleadings  dismissing  that  part  of 
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the  second  defense  contained  in  paragraphs  Thir- 
teenth and  Fifteenth  of  the  answer,  and  said  mo- 
tion having  duly  come  on  to  he  heard  hefore  me, 
and  after  hearing  Mr.  Joseph  T.  Weed,  of  counsel 
for  the  plaintiff,  in  support  of  said  motion,  ami 
Mr.  Frederic  C.  Pitcher,  of  counsel  for  the  defend- 
ants in  opposition  thereto; 

Now,  on  reading  and  tiling  said  notice  of  motion, 
and  upon  the  amended  complaint  herein,  and  the 
answer  thereto;  and  after  due  deliberation  having 
been  had  thereon,  it  is 

Ordered  that  the  plaintiff's  said  motion  be  and  ^ 
it  hereby  is  granted  to  the  extent  of  striking  out 
the  fifth  defense  set  forth  in  the  said  answer  ami 
the  said  fifth  defense  is  hereby  stricken  out  of  said 
answer,  ami  that  plaintiffs  said  motion  in  all  other 
respects  be  and  hereby  is  denied.    It  is  further 

Ordered  that  defendants  have  judgment  dismiss- 
ing the  amended  complaint  herein  unless  within 
ten  days  after  sendee  upon  plaintiffs  attorney,  of 
a  copy  of  this  order  with  notice  of  entry  thereof, 
plaintiff  serve  upon  defendants'  attorneys  a  veri- 
fied reply  to  the  first  and  second  defenses  of  the 
said  answer  herein. 


Enter, 


K.  H.  M., 

•/.  »S'.  (J. 


15 


Consented  to  as  to  form. 


William  Otis  Badger,  Jr., 
Attorney  for  Plaintiff. 
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Notice  of  Motion. 

SUPREME  COURT, 
New  York  County. 


Samuel  Eisbman  &  Co.,  Inc., 

Plaintiff, 

against 

Agricultural  Insurance  Company,  As- 
surance Company  of  America,  Auto- 

MOUILE  INSURANCE  CoMI'ANY,  CONCORIUA 

Fire  Insurance  Company,  Equitaulk 
Fire  am*  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
tion, North  Riyer  Insurance  Company, 
Queen  Insurance  Company  ok  America, 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fidelity-Pi ienlx  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company, 

Defendants. 


Take  notice  that  upon  the  amended  complaint 
herein  and  upon  the  answer  thereto,  verified  Octo- 
ber (Jth,  11)22,  I  shall  move  this  court  at  Special 
18  Term,  Part  III  thereof,  appointed  to  be  held  at 
the  County  Court  House  in  the  County  of  New- 
York  on  October  24th,  11>22,  at  the  opening  of  court 
on  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  for  the  following  relief: 

I.  Striking  out  the  Fifth  alleged  defense  con- 
tained in  the  answer  upon  the  ground  that  the 
same  is  irrelevant,  redundant,  repetitious  and  un- 
necessary. 
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2.  For  judgment  upon  the  pleadings  dismissing 
the  First  alleged  defense  upon  the  ground  that  the 
same  is  insufficient  in  law  upon  the  face  thereof. 

3.  For  judgment  upon  the  pleadings  dismissing 
so  much  of  the  Second  alleged  defense  as  is  con- 
tained in  paragraphs  Twelfth  and  Fourteenth  of 
the  said  answer. 

4.  For  such  other  and  further  relief  as  may  be 
just  and  proper,  together  with  the  costs  of  this 
motion. 

Dated,  October  16th,  V.ri'l. 

WILLIAM  OTIS  BADGER,  Jit., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 


To: 


Engelhard,  Pollak,  Pitcher  &  Stern,  Esqs., 
Attorneys  for  Defendants. 
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22  Summons. 

SUPREME  COURT, 
New  York  County. 

Samuel  Eiseman  &  Co.,  Inc., 

Tlaintiff, 

against 

Agricultural  Insurance  Company,  As- 
surance Company  of  America,  Auto- 
MoitiLB  Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
tion, North  Riyer  Insurance  Company, 
Queen  Insurance  Company  of  America, 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fidelity-Phenix  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany ami  United  States  Fire  Insur- 
ance Company, 

Defendants. 
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To  the  above  named  Defendant: 

You  are  hereby  summoned  to  answer  the  com- 
plaint in  this  action,  and  to  serve  a  copy  of  your 
answer,  or,  if  the  complaint  is  not  served  with  this 
summons,  to  serve  a  notice  of  appearance,  on  the 
2±  plaintiff's  attorney,  within  twenty  days  after  the 
service  of  this  summons,  exclusive  of  the  day  of 
service.  In  case  of  your  failure  to  appear  or  an- 
swer, judgment  will  be  taken  against  you  by  de- 
fault for  the  relief  demanded  in  the  complaint. 

Dated,  March  31st,  1922. 

WILLIAM  OTIS  RAIN  J  KR,  Jr., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 
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intended  Complaint. 

SUPREME  COUNT. 
New  York  County. 
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Samuel  Eiseman  &  Co.,  Inc.,  \ 

Plaintiff, 

against 

Agricultural  Insueancb  Company,  As- 
surance  Company  op  America,  Auto- 
mobile Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  COMPANY, 
Merchants  Fire  Assurance  CORPORA- 
TION, North  Rivrb  Insurance  Company,  \  26 
Queen  Insurance  Company  of  America, 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fidelity-Piientx  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company.  Scottish 
Union  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company, 

Defendants. 

The  plaintiff  for  an  amended  complaint  herein 
alleges  upon  information  and  belief*: 

1.  That  the  plaintiff  now  is  and  af  all  times  here- 
inafter mentioned  was  a  domestic  corporation.  9y 

2.  That  the  following  defendants  and  each  of 
them  now  are  and  at  all  times  hereinafter  men- 
tioned were  ami  each  of  them  is  a  domestic  cor- 
poration, to  wit:  Agricultural  Insurance  Company, 
Assurance  Company  of  America.  Merchants  Fire 
Assurance  Corporation,  North  River  Insurance 
Company,  Queen  Insurance  Company  of  America, 
Fidelity-Phenix  Fire  Insurance  Company,  Mercan- 
tile Insurance  Company  of  America  and  United 
States  Fire  Insurance  Company. 
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28  Amended  Complaint. 


That  the  following  defendants  and  each  of 
thorn  now  are  and  at  all  times  hereinafter  men- 
tioned were  and  each  of  them  is  a  foreign  corpora- 
tion duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  respective  states  or  conn- 
tries  set  opposite  their  names,  that  is  to  say: 

Defendant  IVherc  Incorporated 

Automobile  Insurance  Company  State  of  Connecticut 

Concordia  Fire  Insurance  Company  State  of  Wisconsin 

Security  Insurance  Company  State  of  Connecticut 

Sun  Insurance  Office  Great  Britain 

Alliance  Insurance  Company  State  of  Pennsylvania 
Scottish  Union  and  National  Insur- 

29       ance  Company  Great  Britain 
Equitable  Fire  and  Marine  Insurance 

Company  State  of  Rhode  Island 

4.  That  each  and  all  of  the  defendants  named 
in  paragraph  3  hereof  now  is  and  at  all  times  here- 
inafter mentioned  was  duly  authorized  to  do  busi- 
ness in  the  State  of  New  York  and  in  the  State  of 
New  Jersey,  and  that  «>ach  of  the  defendants  here- 
inalK>vc  described  as  a  domestic  corporation  now 
is  and  at  all  times  hereinafter  mentioned  was  duly 
authorized  to  do  business  in  the  State  of  New 
Jersey. 

5.  That  heretofore  and  previous  to  the  com- 
mencement of  this  action  and  at  the  date  of  the 
loss  by  fire,  to  wit,  on  or  about  the  22nd  day  of 
June,  15)21,  each  ami  all  of  the  defendants  in  the 
above  entitled  action  had  issued  and  the  re  was  then 
outstanding  by  each  of  them  a  certain  standard 
form  of  fire  insurance  policy  bearing  the  respec- 
tive numbers  set  opposite  the  names  of  the  several 
defendants  and  in  the  amounts  set  opposite  their 
respective  names  and  insuring  the  persons,  firms 
and  corporations  set  opposite  their  respective 
names,  together  with  the  Atlas  Finishing  Com 
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pany,  as  per  form  marked  Exliiliit  A  attached  to 
the  original  complaint  and  specifically  made  a 


part 

of  this  amended  complaint,  the 

blanks  lieing 

properly  filled  in,  that  is  to  say: 

/  oiicy  N  o. 

Defendant 

Amount 

Specific  Insured 

1MB 
Ull  ., 

Agricultural  Insurance  Company 

$10,000. 

Rogers  &  Thompson 

Assurance  Company  of  America 

7,500. 

Fleitman  &  Co.,  Inc. 

2040 

Automobile  Insurance  Comoanv 

7.500. 

Fleitman  &  Co.,  Inc. 

66384 

Concordia  Fire  Insurance  Company 

15,000. 

Robert  Rosenthal  &  Co. 

7860 

Equitable  Fire  and  Marine  Insurance 

Company 

5,000. 

Fleitman  &  Co.,  Inc. 

12081 

Merchants  Fire  Assurance  Corporation 

5,000. 

Ely  &  Walker 

2866844 

North  River  Insurance  Company 

5,000. 

Standard  Silk  House 

1842 

Queen  Insurance  Company  of  America 

10,000. 

Standard  Silk  House 

25640 

Security  Insurance  Company 

10,000. 

Robert  Rosenthal  &  Co. 

A840491 

Sun  Insurance  Office 

10,000. 

Textile    Banking  Com- 

pany, Inc.,  for  E.  H. 

B.  Behrcnds  &  Co. 

8995 

Fidelity-Phcnix  Fire  Insurance  Com- 

pany 

5,000. 

William  Iselin  &  Co. 

832771 

Mercantile    Insurance    Company  of 

America 

10,000. 

William  Iselin  &  Co. 

231486 

Alliance  Insurance  Company 

5.000. 

William  Iselin  &  Co. 

712221)0 

Scottish  Union  and  National  Insur- 

ance Company 

15.000. 

M.  B.  Jacobson  &  Co. 

1633545 

United  States  Fire  Insurance  Company 

10,000. 

Textile    Banking  Com- 

pany,  Inc. 

<».  That  the  said  policies  of  insurance  and  each 
and  all  of  them  were  issued  by  and  obtained  from 
the  respective  defendants  not  only  for  the  benefit 
of  the  specific  insured  therein  named,  but  also  for 
the  benefit  of  the  Atlas  Finishing  Company  as  their 
interest  may  appear  and  for  the  benefit  of  whom- 
soever should  have  at  the  time  of  the  attaching  of 
the  respective  policies  or  at  any  time  during  the 
term  of  the  coverage  thereof  any  stock,  materials 
and  supplies  or  any  other  goods,  manufactured, 
unmanufactured  and  in  the  process  of  manufac- 
ture, and  on  merchandise  of  all  kinds,  including 
labor  performed  on  the  same,  the  property  of  the 
assured  or  held  by  the  assured  in  trust  or  on  com- 
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mission  or  held  on  storage  or  sold  but  not  delivered 
or  removed,  or  on  joint  account  with  others,  or  left 
with  the  assured,  for  which  the  assured  may  be 
liable  in  the  event  of  loss  or  damage  by  fire  or 
lightning,  all  while  contained  upon  the  premises 
described  in  the  policies  and  all  as  more  fully  ap- 
pears from  Exhibit  A  attached  to  the  original  com- 
plaint and  specifically  made  a  part  of  this  amended 
complaint,  the  blanks  being  properly  tilled  in. 

7.  That  the  plaintiff  herein  was  and  became  an 
assured  under  and  by  virtue  of  the  said  policy  of 
insurance,  the  same  having  been  issued,  taken  out 

°    and  procured  for  the  benefit  of  the  plaintiff  as  here- 
in more  fully  appears. 

8.  That  during  the  coverage  of  said  policy,  and 
sit  the  time  of  the  destruction  of  the  property  by 
fire  as  hereinafter  alleged,  the  plaintiff  had  with 
the  Atlas  Finishing  Company  certain  stock,  ma- 
terials, goods  and  merchandise,  manufactured  and 
in  the  process  of  manufacture,  and  belonging  to 
the  plaintiff  and  contained  in  and  upon  the  prem- 
ises described  in  the  policy  of  insurance,  which  were 
held  by  the  said  assured  in  trust  and/or  left  with 
the  said  assured,  for  which  it  was  liable  in  the 
event  of  loss  or  damage  by  fire  or  lightning. 

3G 

11.  That  the  said  policies  of  insurance  further 
provided  as  follows: 

"This  policy  covers  first,  the  property  of  the 
assureds  other  than  the  Atlas  Finishing  Co., 
to  the  extent  of  not  exceeding  its  actual  cash 
value  as  and  when  delivered  to  the  Atlas 
Finishing  Co.,  and  then  the  unused  portion  of 
this  policy,  if  any,  shall  cover  the  Atlas  Finish- 
ing Co.,  or  others  on  stock  as  more  specifically 
described  above." 
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.  I  mended  Complaint. 

10,  That  pursuant  to  the  provisions  of  each  of 
said  policies  of  insurance  there  was  paid  to  the 
specific  insureds  by  the  hereinal>ove  mentioned  de- 
fendants in  settlement  of  their  respective  claims  for 
losses  sustained  by  them  in  said  tire  the  amounts 
set  opposite  their  respective  names,  thereupon 
b  avin};  the  unused  jmrtion  of  each  policy  in  the 
Keveral  amounts  indicated  covering  the  said  Alias 
Finishing  Company  and  this  plaintiff  as  in  said 
policy  more  fully  provided  and  that  such  unused 
portion  of  each  policy  la  applicable  to  the  payment 
of  and  covers  the  loss  of  this  plaintiff  in  the 
amounts  and  proportions  hereinafter  set  forth. 

The  name  of  the  defendant,  the  specific  insured, 
the  amount  paid  and  the  unused  portion  is  as  fol- 
lows: 


Paid 

Specific 

Specific 

Unused 

Defendant 

Insured 

Insured 

Portion 

Agricultural  Insurance  Company 

Rogers  &  Thompson 

Nothing 

$10,000. 

Assurance  Company  of  America 

Fleitman  &  Co.,  Inc. 

585(5.85 

1,643.15 

Automobile  Insurance  Company 

Fleitman  &  Co.,  Inc. 

5856.85 

1,643.15 

Concordia  Fire  Insurance  Company 

Robert  Rosenthal  &  Co. 

10130.81 

4,869. 19 

Equitable  Fire  and  Marine  Insurance 

Company 

Fleitman  &•  Co.,  Inc. 

3904.58 

1,095.42 

Merchants  Fire  Assurance  Corporation 

Kly  &  W  alker 

Nothing 

5,000. 

North  River  Fire  Insurance  Company 

Standard  Silk  House 

2853.82 

2,146.18 

Queen  Insurance  Company  of  America 

Standard  Silk  House 

5707.62 

4,292.38 

Security  Insurance  Company 

Robert  Rosenthal  &•  Co. 

6753.87 

3.246.13 

Sun  Insurance  Office 

Textile    Banking  Com- 

pany, Inc..  acct.  Befar- 

ends  &  Co. 

2250.27 

7,749.73 

Fidelity-Phcnix  Fire  Insurance  Com- 

pany 

William  lselin  &  Co. 

40.06 

4,950.94 

Mercantile  Insurance  Company  of 

America 

William  lselin  &  Co. 

OS. 12 

0,901 .88 

Alliance  Insurance  Company 

William  lselin  &  Co. 

49.07 

4.950.93 

Scottish  Union  and  National  Insurance 

Company 

M.  B.  Jacobson  &  Co. 

Nothing 

15,000. 

United  States  Fire  Insurance  Company 

Textile   Banking  Com- 

pany, Inc. 

Nothing 

10,000. 
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11.  That  after  paying  to  all  the  specific  insureds 
the  several  amounts  received  by  them  and  each  of 
them  in  full  settlement  of  their  respective  losses  as 
aforesaid  there  remained  a  balance  of  outstanding 
insurance  uikui  which  these  defendants  were  liable 
in  their  respective  proportions  in  the  total  sum  of 
#86,48!).08,  covering  the  property  of  the  Atlas 
Finishing  Company  and  others,  including  this 
plaintiff,  as  hereinbefore  alleged. 

12.  That  on  or  about  the  22nd  day  of  June,  11)21, 
and  while  each  and  all  of  the  policies  of  insurance 
set  forth  herein  were  in  full  force  and  effect,  cer- 
tain property  of  the  plaintiff,  being  the  same  de- 
scribed in  (be  several  |>olicies  of  insurance  herein 
and  insured  thereunder,  was  totally  destroyed  by 
fire  while  in  and  upon  the  premises  described  in  the 
several  policies  of  insurance  and  that  the  said  fire 
did  not  hap|ien  fmin  any  of  the  causes  excepted 
by  said  policies  of  insurance  or  any  of  them. 

1.3.  That  upon  the  destruction  of  the  goods  be- 
longing to  the  plaintiff  mentioned  in  the  complaint 
herein  the  plaintiff  ratified,  confirmed  and  adopted 
the  several  policies  of  insurance  mentioned  herein 
ns  having  been  issued  for  its  l>enefit  and  as  cover- 
ing it  upon  the  goods  and  merchandise  destroyed 
12  nn<l  duly  demanded  of  the  several  defendants  the 
payment  of  the  loss  and  payment  thereof  was  re- 
fused, and  that  none  of  the  said  defendants  have 
paid  to  said  plaintiff  or  to  any  other  person,  firm 
or  corporation  any  part  or  portion  of  the  plaintiff's 
loss  as  set  forth  in  this  complaint. 

14.  That  at  the  time  of  the  destruction  of  the 
property  herein  by  fire  the  plaintiff  had  with  the 
said  Atlas  Finishing  Company  certain  stock,  ma- 
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ferial*.  goods  and  merchandise,  manufactured  and 
in  the  process  of  manufacture,  and  belonging  to  the 
plaintiff  and  contained  in  and  u}K>n  the  premises 
described  in  the  policy  of  insurance,  which  was 
of  the  value  of  #23,827.75.  to  which  is  to  Ik-  added 
the  value  of  certain  labor  performed  thereon  and 
to  he  paid  by  the  plaintiff  in  the  sum  of  $1307.87, 
making  the  total  loss  which  the  plaintiff  suffered 
upon  said  property  by  reason  of  said  fire  in  the 
sum  of  #25,135.62. 

15.  That  the  said  policies  of  insurance  and  each 
of  them  farther  provided  that  there  might  be  other 
insurance  covering  said  property  and  that  there 
was  such  of  her  insurance  covering  said  property 
and  contributing  to  the  loss  herein  in  addition  to 
the  policies  set  forth  in  (his  complaint,  and  that 
the  total  amount  of  such  other  and  additional  in- 
surance contributing  to  said  loss  is  the  sum  of 
$322,977.77, 

10.  That  the  total  amount  of  insurance  ouf  stand- 
ing at  the  time  of  said  fire  and  covering  the  prop- 
erly of  the  Atlav  Finishing  Company  and  others, 
including  this  plaintiff  as  aforesaid,  after  the  set- 
tlement and  payment  of  losses  of  specific  insureds 
as  provided  by  said  policies  and  as  a  foresaid, 
amounted  to  8409.4C><;.85. 

17.  That  there  has  been  paid  out  of  the  said 
£409,4(><i.S5  outstanding  insurance  to  the  Atlas 
Finishing  Company  and  or  others  for  losses  sus- 
tained in  said  fire,  but  not  including  the  loss  of 
this  plaintiff,  the  sum  of  $3G0.892.29,  leaving  an 
unexpended  balance  of  outstanding  insurance 
amounting  to  $48,574.5(5,  applicable  to  the  pay- 
ment of  the  plaintiff's  loss. 
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18.  That  each  of  the  defendants  herein  is  sev- 
erally liable  for  that  proportion  of  the  plaintiff's 
total  loss  as  aforesaid  which  the  balance  or  unused 
portion  of  insurance  in  its  policy  after  the  payment 
to  the  sj>ecific  insured  as  heretofore  set  forth  in 
paragraph  8  of  this  amended  complaint  bears  to 
the  total  amount  of  outstanding  insurance  as  afore- 
said amounting  to  *40!),4G(;.85. 

1!).  That  the  amount  and  proportion  of  said  loss 
which  each  of  the  defendants  in  this  action  should 
pay  to  the  plaintiff  by  reason  of  the  premises  is 
the  amount  set  opposite  the  respective  names  of 
each  of  them,  and  payment  of  which  lias  been  de- 
manded and  refused,  to  wit : 
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Proportion 

Defendant 

Payable 

Agricultural  Insurance  Company 

$(.13.86 

Assurance  Company  of  America 

100.87 

Automobile  Insurance  Company 

100.87 

Concordia  Fire  Insurance  Company 

298.90 

Equitable  Fire  and  Marine  Insurance  Company 

67.24 

Merchants  Fire  Assurance  Corporation 

306.94 

North  River  Insurance  Company 

131.75 

Queen  Insurance  Company  of  America 

263.49 

Security  Insurance  Company 

199.27 

Sun  Insurance  Office 

475.73 

Fidelity- Ph  en  ix  Fire  Insurance  Company 

3D3.92 

Mercantile  Insurance  Company  of  America 

607.84 

Alliance  Insurance  Company 

303.92 

Scottish  Union  and  National  Insurance  Company 

920.79 

United  States  Fire  Insurance  Company 

613.86 

20.  That  the  plaintiff  herein  and  the  said  Atlas 
Finishing  Company,  as  well  as  each  of  the  specific 
insureds  mentioned  in  the  policies  of  insurance  in 
this  amended  complaint,  duly  performed  all  of  the 
terms  and  conditions  of  each  of  said  policies  of  in- 
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Entrance  upon  the  part  of  tlieni  and  each  of  them 
to  l>e  performed,  except  that  this  plaintiff  did  not 
tile  any  pi-oof  of  loss  with  any  of  the  defendants, 
lint  that  the  filing  of  such  proof  of  loss  on  behalf 
of  the  plaintiff  was  waived  by  each  and  all  of  the 
said  defendants,  and  the  said  defendants  and  each 
of  them  are  estopped  from  asserting  or  claiming 
that  no  proofs  of  loss  were  tiled  herein,  because  and 
hy  reason  of  the  fact  that  within  the  time  limited 
by  the  respective  policies  within  which  proofs  of 
loss  should  have  otherwise  been  tiled  by  the  plain- 
tiff said  defendants  and  each  of  them  denied  lia- 
bility upon  their  resp<vtive  ]K)licies  of  insurance 
and  stated  and  declared  that  they  were  not  liable 
to  the  plaintiff  and  that  they  would  not  pay  to  the 
plaintiff  any  part  of  the  loss  upon  its  said  goods,  and 
it  was  also  further  understood  and  agreed  between 
the  plaintiff  and  each  of  the  said  defendants  that 
there  might  be  reserved  to  the  plaintiff  the  right  to 
make  and  file  with  the  several  defendants  proofs 
of  loss,  if,  as  the  result  of  arbitration  or  litigation, 
the  defendants  or  any  of  them  should  be  held  liable 
for  the  loss  sustained  by  the  plaintiff  or  any  part 
thereof. 

Whekkfokk,    the    plaintiff   demands  judgment 
against  each  of  the  defendants  severally  in  the 
amount  and   sum   set  opposite   their   respective  51 
names,  to  wit: 
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Amount  of 


Judgment 

Defendant  Demanded 

Agricultural  Insurance  Company  $613.86 

Assurance  Company  of  America  100.87 

Automobile  Insurance  Company  100.87 

Concordia  Fire  Insurance  Company  298.90 

Equitable  Kirc  and  Marine  Insurance  Company  07.24 

Merchants  Fire  Assurance  Corporation  300.94 

North  River  Insurance  Company  131.75 

Queen  Insurance  Company  of  America  203.49 

Security  Insurance  Company  199.27 

Sun  Insurance  Office  475.73 

Fidelity-Phenix  Fire  Insurance  Company  303.92 

Mercantile  Insurance  Company  of  America  007.84 

Alliance  Insurance  Company  303.92 

Scottish  Union  and  National  Insurance  Company  920.79 

United  States  Fire  Insurance  Company  613.80 


together  with  interest  upon  each  of  the  aforesaid 
respective  amounts  from  and  after  June  22,  1921, 
together  with  the  eosts  of  this  action. 

WILLIAM  OTIS  BADGER*  Jr., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 
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State  of  New  York,  } 
County  of  New  York,  p'" 

ABTHUB  L.  Seleo,  being  duly  sworn,  says  that 
lie  is  the  Treasurer  of  Samuel  Eiseman  &  Co.,  Inc., 
the  plaintiff  herein;  (hat  the  foregoing  amended 
complaint  is  true  of  his  own  knowledge,  except  as 
to  the  matters  therein  stated  to  l>e  alleged  upon 
information  and  l>eliof,  and  as  to  those  matters  he 
helievas  it  to  lie  true. 

That  the  reason  why  this  verification  is  made  by 
dejKHient  and  not  by  the  plaintiff  herein,  is  that 
the  plaintiff  is  a  domestic  corporation  and  deponent  56 
is  an  officer  thereof,  to  wit,  ita  Treasurer. 

ARTHUR  L.  SELEG, 

Treas. 

Sworn  to  before  me  this 
30th  day  of  June,  1922. 

Frederick  E.  Becht, 
Notary  Public, 
(Seal)    N.  Y.  Co.  #90. 
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STOCK  

ATLAS  FINISHING  COMPANY 

As  their  interest  may  appear. 

On  stock,  materials  and  supplies  and  all 
other  goods,  manufactured,  unmanufac- 
tured, and  in  process  of  manufacture,  and 
on  merchandise  of  all  kinds,  including 
labor  performed  on  same,  the  property  of 
the  assured  or  held  hy  the  assured  in  trust 
or  on  commission,  or  held  on  storage,  or 
sold  but  not  delivered  or  removed,  or  on 
join!  account  with  others,  or  left  with  the 
assured,  for  which  the  assured  may  be 
liable  in  the  event  of  loss  or  damage  by 
lire,  or  lightning,  all  while  contained  in 
the  buildings,  additions  and  extensions, 
adjoining  and  communicating,  driveways 
and  on  premises  adjoining  outside  of  build- 
ings or  sheds,  or  on  vehicles  therein  and  or 
thereon,  and  occupied  as  Silk  Mill,  Print- 
ing, Dyeing  and  Finishing  Works,  ami 
other  purposes  not  more  hazardous,  situ- 
ate on  the  south  side  of  Grove  Street  l»e- 
tween  Paterson  Plank  Road  and  Garden 
Avenue,  (excluding  garage  and  storage 
section  front  011-613  Paterson  Plank 
Road),  Homestead,  North  Bergen,  New 
.Jersey  and  known  as  Main  Sec  tion. 

This  policy  covers  first,  the  property  of  the  as- 
sured* other  than  the  Atlas  Finishing  Co.,  to  the 
extent,  of  not  exceeding  its  actual  cash  value  as 
and  when  delivered  to  the  Atlas  Finishing  To.,  and 
then  the  unused  portion  of  this  policy,  if  any.  shall 
cover  the  Atlas  Finishing  Co.,  or  others  on  stock 
as  more  specifically  described  al>ove. 

In  the  event  that  the  insurance  in  the  name  of 
the  assureds  under  this  policy,  other  than  the  Atlas 
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'Finishing  Co.,  if  any,  is*  not  sufficient  to  cover  not 
exceeding  the  actual  cash  value  of  their  property, 
then  this  policy,  being  specific  insurance,  shall  first 
apply,  and  the  balance  of  the  actual  cash  value  shall 
he  covered  by  i  nsu ranee  on  stock  in  the  name  of  1 1"' 
Atlas  Finishing  Co.,  and  the  unused  |M>rtion,  if  any, 
of  specific  insurance  of  others  containing  the  same 
contributing  clause  as  in  this  policy. 

Stock  in  fireproof  vaults,  if  sj>ecitically  insured, 
is  not  covered  by  this  policy;  otherwise  this  policy 
covers  in  and  out  of  vaults. 

This  policy  does  not  cover  on  bituminous  coal  in 
the  open.  c2 

Privilege  for  existing  and  other  occupations  not 
more  hazardous,  to  work  at  all  hours,  to  effect  other 
insurance,  for  existing  communications,  to  use  elec- 
tricity, gas,  steam  for  light,  heat  and  i>ower,  to 
make  additions,  alterations  and  repairs  without 
limit  of  time;  to  cease  operations  for  not  exceeding 
sixty  consecutive  days  at  any  one  time  in  any  one 
year,  to  remain  vacant  for  not  exceeding  six  consec- 
utive months  in  any  one  year,  and  to  do  such  work 
and  use  such  materials  as  are  usual  to  the  business 
of  silk  manufacturing,  printing,  finishing  or  dyeing, 
and  that  of  any  other  tenant  or  tenants  in  the 
building. 

This  policy  covers  the  firm,  company  or  corpora- 
tion as  is  now  or  may  be  hereafter  constituted.  <»•'{ 

In  consideration  of  the  following  warranties  on 
the  part  of  the  assured,  ]>erniission  is  hereby  given, 
when  not  in  violation  of  any  law,  statute  or  munici- 
pal restriction,  for  the  storage  or  sale  or  use  of  five 
gallons  of  gasoline. 

Warranted 

That  all  gasoline,  except  that  contained  in  the 
reservoir  of  any  device  permitted  hereby,  shall  be 
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kept  in  an  air-tight,  closed  metallic  can  free  from 
leak,  ami  that  the  opening,  filling  or  emptying  of 
any  reservoir  or  can  containing  gasoline  shall  1k> 
done  by  daylight  or  incandescent  electric  light 
only,  ami  that  there  shall  he  no  other  light  ami  no 
lire  or  blaze  in  the  room  where  ami  when  snch 
reservoir  or  can  is  open  or  in  any  room  adjoining 
with  open  communication. 

This  permit  gives  no  additional  privilege  for  the 
use  or  storage  of  gasoline,  except  as  may  be  pro- 
vided for  under  specific  additional  permits  for  the 
use,  sale,  storage,  or  the  operation  of  any  gasoline 
device. 

The  term  "Gasoline"  shall  be  held  to  include 
naphtha,  benzine  or  any  of  the  light  products  of 
petroleum  by  whatever  name  known. 

If  any  of  these  warranties  is  in  any  way  disre- 
garded, all  insurance  by  this  policy  shall  immedi- 
ately cease  and  the  policy  be  void. 

Caution. — The  principal  danger  from  gasoline 
devices,  etc.,  is  in  having  the  gasoline  about.  At 
ordinary  temperature  gasoline  continually  gives  off 
inflammable  and  explosive  vapor,  and  a  flame  some 
distance  from  the  material  will  ignite  it  through 
the  medium  of  this  vapor.    The  vapor  from  one 

PINT  OF  GASOLINE  WILL  MAKE  200  CUBIC  FEET  OF  AIR 
explosive.  It  depends  upon  the  proportion  of  air 
60  and  vapor  whether  it  becomes  a  burning  gas  or  de- 
structive explosive.  Beware  of  any  leaks,  and  never 
forget  how  dangerous  a  material  you  are  using.  It 
should  be  noted  that  laws  and  ordinances  in  some 
locations  prohibit  the  use  of  gasoline  for  lighting 
purposes. 

The  gasoline  kept  outside  of  said  building  should, 
if  possible,  be  underground  and  at  least  thirty  feet 
from  any  insured  property. 
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See  that  the  entire  installation  is  in  accordance 
with  the  Rules  of  the  National  Board  of  Fire  Un- 
derwriters, a  copy  of  which  may  be  obtained  of  your 
insurance  agent,  and  obtain  a  written  guarantee 
from  the  party  installing  same  that  these  rules  are 
complied  with. 

In  consideration  of  the  compliance  by  the  as- 
sured with  the  following  warranties,  jwrmission  is 
hereby  given  for  automobiles,  while  engaged  in  the 
transaction  of  livery  or  freight  or  delivery  busi- 
ness to  enter  buildings  descril>ed  in  this  policy. 

Warranties:  gg 

First. — That  no  claim  shall  l>e  made  for  loss  or 
damage  to  an  automobile  or  any  of  its  parts  unless 
such  automobile  is  specifically  mentioned  as  insured 
under  this  policy. 

Second. — That  automobiles  entering  premises  un- 
der the  above  permit  shall  remain  only  so  long  as 
may  be  necessary  to  load  and  (or)  unload,  except 
that  where  the  needs  of  the  business  occasionally 
require  they  may  remain  over  night,  a  holiday  or 
;i  Sunday. 

THIRD. — Unless  otherwise  permitted  by  endorse- 
ment hereon  there  shall  l»e  no  gasoline  kept  on  the 
premises,  except  that  contained  in  the  reservoirs  G9 
of  the  automobiles. 

Fourth. — That  no  gasoline  reservoir  of  an  auto- 
mobile shall  Ik*  opened,  emptied  or  filled  while  on 
the  above-mentioned  premises,  nor  shall  repair  work 
be  done  to  automobiles. 

The  term  "gasoline''  shall  l»e  held  to  include 
naphtha,  benzine  or  any  of  the  light  products  of 
petroleum  by  whatever  name  known. 
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The  permission  hereby  granted  is  oj>erative  only 
when  not  in  violation  of  any  law,  statute  or  munici- 
pal restriction. 

New  York,  Pennsylvania  and  New  Jersey 
Standard  LIGHTING  Clause. — This  policy  shall 
cover  any  direct  loss  or  damage  caused  by  Light- 
ning (meaning  (hereby  the  commonly  accepted  use 
of  the  term  Lightning,  and  in  no  case  to  include  loss 
or  damage  by  cyclone,  tornado  or  wind  storm)  not 
exceeding  the  sum  insured  nor  the  interest  of  the  in- 
sured in  the  property,  and  subject  in  all  other  re- 
7^  spects  to  the  terms  and  conditions  of  this  policy. 
Provided,  however,  if  there  shall  be  anv  other  in- 
Entrance  on  said  property,  this  company  shall  1m* 
liable  only  pro  rata  with  such  other  insurance  for 
any  direct  loss  by  Lightning,  whether  such  other 
insurance  he  against  direct  loss  by  Lightning  or 
not. 

Dynamo  Clause. — If  dynamos,  exciters,  lamps, 
motors,  switches  or  other  electrical  appliances  or 
devices  are  covered  under  this  policy,  this  company 
shall  not  l>e  liable  for  any  electrical  injury  or  dis- 
turbance, whether  from  artificial  or  natural  causes, 
unless  fire  ensues,  and  then  for  the  loss  by  fire  only. 

In  consideration  of  the  reduced  rate  of  premium 
"{~  at  which  this  policy  is  written,  the  Standard  Per- 
centage Co-insurance  Clause  of  the  State  of  New 
Jersey  is  attached  to  and  made  a  part  of  this  policy. 

New  Jersey  Standard  Percentage  Co-Insurance 

Clause 

If  at  the  time  of  fire  the  whole  amount  of  insur- 
ance on  the  property  covered  by 
this  policy  shall  be  less  than  j>er  cent. 
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of  the  actual  cash  value  thereof,  this  company  shall, 
in  case  of  loss  or  damage,  he  liahle  for  only  such 
portion  of  such  loss  or  damage  as  the  amount  in- 
sured hy  this  policy  shall  hear  to  the  said 
per  rent,  of  the  actual  cash  value  of  such  property. 

It  is  understood  and  agreed  that  this  insurance 
shall  not  be  invalidated  by  any  act  or  neglect  of 
the  owner  of  the  building  in  so  far  as  liability  for 
customers'  stock  is  concerned,  or  any  tenant  not 
within  the  control  of  the  assured,  or  hy  the  exist- 
ence of  a  Chattel  Mortgage. 

Certificate  issued. 

Attached  to  and  forming  part  of  policy  No. 

of  the  Ins.  Co. 

 Agents. 

T.  C.  Moffatt  &  Co. 
20!)  Essex  Bldg., 
Newark,  N.  J. 
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SUPRKM  K  COURT, 
Xkw  York  County. 


Samuel  Fiseman  &  Co.,  Inc., 

Plaintiff. 

against 

Agricultural  Insurance  Company,  As- 
surance Company  of  America,  Auto- 
mobile Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  Company, 
Merchants  Fire  Assurance  Corpora- 
77  tion,  North  River  Insurance  Company, 
Queen  Insurance  Company  of  America, 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fioelity-Piienin  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America,  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany and  United  States  Fire  Insur- 
ance Company. 

Defendants. 


The  above  named  defendants,  by  their  attorneys, 
Kngelhard,  Pollak.  Pitcher  &  Stei  n,  answering  the 
amended  complaint  herein,  allege: 

First:  Defendants  admit  that  the  policies  of 
insurance  referred  to  in  the  paragraph  numbered 
"G"  of  the  amended  complaint  herein  were  issued 
by  and  obtained  from  the  respective  defendants  for 
the  benefit  of  the  specific  insured  therein  named, 
and  also  for  the  benefit  of  the  Atlas  Finishing  Com- 
pany, as  (heir  interest  may  api>car,  and  defendants 
deny,  on  Infonnation  and  lielief,  each  and  every 
other  allegation  contained  in  said  paragraph  num- 
bered UG"  of  plaintiffs  amended  complaint. 
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Skcoxh:  Defendants  deny,  on  information  and 
belief,  eaeli  and  every  allegation  contained  in  the 
paragraphs  niunhered  "7,''  "18"  and  "19"  of  plain* 
tiff's  amended  complaint  herein. 

THIRD :  As  to  each  and  every  allegation  contained 
in  the  paragraphs  numbered  "N"  and  "14"  of  plain- 
tiffs amended  complaint,  each  of  the  defendants 
denies  that  it  has  any  knowledge  or  informal  ion 
thereof  sufficient  to  form  a  lndief. 

FOURTH:  Defendants  deny,  upon  information 
and  belief,  each  and  every  allegation  contained  in 
the  paragraphs  numbered  "10"  and  "11"  of  the  80 
amended  complaint  herein,  except  that  defendants 
admit  that  pursuant  to  the  provisions  of  each  of 
the  policies  of  insurance  in  said  paragraph  "10" 
of  the  said  amended  complaint  mentioned  there  was 
paid  to  the  specific,  insureds  by  the  defendants,  in 
settlement  of  their  respective  claims  for  losses  sus- 
tained by  them  in  the  fire  mentioned  in  said 
amended  complaint,  the  amounts  set  opposite  their 
respective  names  in  said  paragraph  "10"  of  the  said 
amended  complaint,  and  except  that  defendants  ad- 
mit that  $S(>.IS9.0S  is  the  difference  between  the 
total  face  amount  of  defendants1  policies  and  the 
total  amount  paid  by  defendants  to  the  specific 
insureds  mentioned  in  said  paragraph  "10"  of  the 
said  amended  complaint. 

Fifth  :  As  to  each  and  every  allegation  con- 
tained in  the  paragraphs  numbered  "12"  and  "17" 
of  the  amended  complaint  herein,  each  of  the  de- 
fendants denies  that  it  has  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  Mief,  except 
that  defendants  admit  the  allegation  contained  in 
the  paragraph  numbered  "12"  of  the  amended  com- 
plaint herein,  that  on  or  about  June  SA,  1021,  a  fire 
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occurred  in  and  upon  the  premises  described  in  de- 
fendants' said  policies  of  insurance,  and  except  that 
defendants  deny,  upon  information  and  belief,  that 
any  property  of  the  plaintiff  was  insured  under  de- 
fendants' said  iK>lieies  of  insurance  or  any  of  them 
at  the  time  of  said  fire  or  at  any  other  time,  or  that 
any  part  of  defendants'  said  policies  was  applicable 
to  the  payment  of  the  plaintiff's  loss. 

Sixth:  Defendants  denv,  on  information  and 
belief,  each  and  every  allegation  contained  in  the 
paragraph  numbered  "13"  of  the  amended  com- 
plaint herein,  except  that  defendants  admit  that 
none  of  the  said  defendants  have  paid  to  said  plain- 
tiff or  to  any  other  person,  firm  or  corporation,  any 
sum  for  or  on  account  of  the  alleged  loss  and  dam- 
age to  plaintiff's  property  by  said  fire  of  dune  23, 
1921. 

Skvextii  :  Defendants  deny,  upon  information 
and  belief,  each  and  every  allegation  contained  in 
the  paragraphs  numbered  "15"  and  "lfi"  of  the 
amended  complaint  herein,  except  that  defendants 
admit  that  each  of  their  said  policies  contained 
permission  for  other  insurance  on  the  property  de- 
scribed therein,  and  except  that  defendants  admit 
that  .plaintiff  had  at  the  time  of  said  fire  insurance 
§4  in  its  own  name  against  loss  or  damage  by  fire  to 
the  property  deseritied  in  the  paragraph  numbered 
"14"  of  the  amended  complaint  herein,  in  companies 
other  than  defendants. 

Eighth  :  Defendants  deny,  upon  information 
and  belief,  each  and  every  allegation  contained  in 
the  paragraph  numbered  "2(1"  of  the  amended  com- 
plaint herein,  except  that  defendants  admit  that  the 
Atlas  Finishing  Company  mentioned  in  the  amended 
complaint  herein,  as  well  as  each  of  the  specific  in- 
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Bureds  named  in  the  policies  of  insurance  mentioned 
in  the  amended  complaint  herein,  duly  filed  with 
defendants  proofs  of  loss  covering  respectively  the 
loss  of  the  said  Atlas  Finishing  Company  and  the 
said  specific  insureds  by  reason  of  said  fire — none 
of  which  said  proofs  of  loss  covered  or  purported 
to  cover  any  property  of  the  plaintiff  herein,  and 
except  that  defendants  admit  that  the  plaint  iff  here- 
in did  not  file  any  proof  of  loss  with  any  of  the 
defendants  within  the  time  required  hy  the  terms 
of  each  of  defendants'  said  policies  of  insurance  for 
the  filing  of  said  proofs  of  loss  nor  at  any  other 
time. 

FOR  A  FIRST  DEFENSE  TO  PLAINTIFFS  AI.LE0ED 
CAUSE  OF  ACTION,  DEFENDANTS  AI.LEC.E.  ON  IN- 
FORMATION  AND   BELIEF  : 

Ninth:  That  the  |K>licies  of  Insurance  issued 
hy  the  defendants  and  mentioned  in  the  paragraph 
numbered  "5"  of  plaintiff's  amended  complaint 
herein  were  procured  from  each  of  the  defendants 
hy,  and  were  issued  by  each  of  the  defendants  to, 
the  Atlas  Finishing  Company,  and  that  the  pre- 
miums on  the  said  policies  were  paid  to  the  re- 
spective defendants  by  the  said  Atlas  Finishing 
Company. 

Tenth:  That  prior  to  the  iNird  day  of  June, 
1921,  plaintiff  refused  to  pay  to  the  said  Atlas 
Finishing  Company  any  part  of  the  premiums  on 
any  of  defendants'  said  policies  of  insurance,  and 
prior  to  said  June  2'A,  1921,  it  was  understood  and 
agreed,  for  a  valuable  consideration,  by  and  be- 
tween the  plaintiff  and  the  said  Atlas  Finishing 
Company,  that  the  said  policies  of  insurance  issued 
by  defendants  should  not  cover  any  property  which 
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the  plaintiff  might  have,  at  any  time,  on  the  prem- 
ises described  in  defendants'  said  i>olicies  of  in- 
surance, and  that  the  plaintiff  would  not  claim  the 
benefit  of  any  of  the  said  policies  of  insurance  pro- 
cured by  the  said  Atlas  Finishing  Company  from 
defendants  as  aforesaid,  and  that  plaintiff  would 
procure  or  had  already  procured,  at  its  own  cost 
and  expense,  fire  insurance  by  lire  insurance  pol- 
icies issued  directly  to  plaintiff  by  name  and  cover- 
ing all  of  plaintiff's  property  while  contained  in 
the  premises  described  in  defendants'  said  policies 
of  insurance  and  other  designated  premises,  and 
g9  that  in  case  of  loss  by  fire  to  plaintiffs  property 
while  in  said  premises  plaintiff  would  collect 
its  loss  by  such  fire  solely  from  such  policies  issued 
directly  to  plaintiff  as  aforesaid,  and  paid  for  by 
plaintiff  as  aforesaid. 

ELEVENTH:  That  in  accordance  with  the  afore- 
said agreement  and  understanding  plaintiff  was  at 
the  time  of  the  said  fire  of  June  23,  15)21.  the  owner 
and  holder  of  a  certain  policy  of  insurance  #8884-10 
theretofore  issued  by  the  Pacific  Fire  Insurance 
Company  of  New  York  to  plaintiff  in  the  amonn' 
of  #200.000.00  and  a  certain  policy  theretofore  is- 
sued to  the  plaintiff  by  the  Stuyvesant  Insurance 
Company  of  New  York  in  the  amount  or  p0,000.00, 
90  each  of  which  policies  was  in  full  force  and  effect 
at  the  time  of  the  said  fire  and  each  of  which  pol- 
icies insured  the  plaintiff  against  loss  or  damage 
by  fire  to  the  projKM-ty  of  the  plaintiff  while  con- 
tainer] in  the  premises  descril)ed  in  defendants'  said 
policies  of  insurance,  all  of  which  more  fully  ap- 
pears by  said  two  j>olicies  of  insurance,  the  produc- 
tion of  which  upon  the  trial  by  the  plaintiff  is  here- 
by demanded  by  defendants. 
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FOB  A  SECOND  DEFENSE  TO  PLAINTIFF'S  ALLEOKM 
CAUSE  OF  ACTION,  DEFENDANTS  ALLEOE,  UPON  IN- 
FORMATION AND  BELIEF: 

Twelfth:  Defendants  repeat  ami  reallege  all 
the  allegations  contained  in  paragraphs  "Ninth'' 
and  "Eleventh"  of  this  answer  with  the  same  force 
ami  effect  as  if  here  set  forth  in  full. 

TimtTEBNTii:  That  after  the  said  tire  of  June 
23,  1021,  and  Itefore  the  commencement  of  this  ac- 
tion, the  plaintiff  herein  failed  and  refused  to  ratify, 
confirm  or  adopt  defendants*  said  policies  of  in- 
surance or  any  of  them  and  failed  and  refused  to  92 
make  any  claim  against  defendants  or  any  of  them 
under  their  said  policies  of  insurance,  to  recover 
for  plaintiffs  alleged  loss  occasioned  by  said  fire 
of  June  23,  1921,  and  failed  and  refused  to  make  or 
render  to  the  defendants  or  to  any  of  them,  with- 
in the  time  required  hy  the  terms  of  each  of  de- 
fendants' said  policies  of  insurance,  or  at  any  Other 
time,  any  proof  of  the  plaintiffs  alleged  loss  ami 
damage  by  said  fire  of  .Tune  23,  1921,  to  the  prop- 
erty described  in  paragraph  numl>ered  "14''  of  the 
amended  complaint  herein,  and  failed  and  refused 
to  request  or  to  require  the  said  Atlas  Finishing 
Company  to  make  any  claim  against  the  defend- 
ants or  any  of  them  for  the  said  loss  and  damage  j)^ 
alleged  to  have  lieen  sustained  by  plaintiff  by  rea- 
son of  said  tire  of  June  23,  1921,  and  the  said  Atlas 
Finishing  Company  duly  filed  proofs  of  loss  with 
the  defendants  which  did  not  include  any  claim  for 
the  loss  or  damage  alleged  to  have  been  sustained 
by  the  plaintiff  by  the  said  fire  of  June  23,  1921. 

Foi  HTEENTii  :  After  said  lire  and  before  the  com- 
mencement of  this  action  plaintiff  elected  not  to 
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collect  from  the  defendants  or  any  of  them,  hnt  to 
collect  from  the  said  Pacific  Fire  Insurance  Com- 
pany of  New  York  and  from  the  said  Stuyvesant 
Insurance  Company  of  New  York,  for  the  alleged 
loss  and  damage  occasioned  by  the  said  fire  of  June 
23,  1021,  to  the  properly  of  the  plaintiff  mentioned 
in  the  paragraph  numbered  "14"  of  the  amended 
complaint  herein;  and  after  the  said  fire  and  l>e- 
fore  the  commencement  of  this  action  plaintiff  here- 
in made  claim  upon  the  said  Pacific  Fire  Insurance 
Company  and  the  said  Stuyvesant  Insurance  Com- 
pany to  recover  from  said  insurance  companies  for 
said  loss  and  damage,  and  thereafter  duly  filed  with 
°  the  said  two  insurance  companies  due  sworn  proofs 
of  the  said  loss  and  damage  alleged  to  have  been 
sustained  by  the  plaintiff  by  reason  of  said  fire  of 
June  23,  1021. 

For  a  third  defense  to  plaintiff's  alleged 
cause  of  action,  defendants  allege,  upon  in- 
formation and  belief: 

Fifteenth  :  Defendants  repeat  and  reallege  all 
the  allegations  contained  in  paragraphs  "Ninth," 
"Eleventh,"  "Thirteenth"  and  "Fourteenth"  of  this 
answer  with  the  same  force  and  effect  as  if  here  set 
forth  in  full. 

90  Sixteenth  :  That  after  the  said  lire  of  June  23, 
1921,  and  before  the  commencement  of  this  action, 
and  pursuant  to  the  terms  and  conditions  of  the 
said  policies  of  insurance  of  the  said  Pacific  Fire 
Insurance  Company  of  New  York  and  the  said 
Stuyvesant  Insurance  Company  of  New  York,  there 
was  paid  to  plaintiff  by  said  insurance  companies 
the  full  amount  of  the  loss  and  damage  to  plaintiffs 
property  alleged  in  the  paragraph  numbered  "14" 
of  the  amended  complaint  herein  to  have  been  sus- 
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tained  by  plaintiff  by  reason  of  the  said  fire  of  June 
23,  1921. 

Fou  a  fourth  defense  to  plaintiff's  alleged 

( -A USB   OF   ACTION,   DEFENDANTS    ALLEGE,    UPON  IN- 
FORMATION AND  relief: 

Seventeenth  :  That  each  of  defendants'  policies 
mentioned  in  the  paragraph  numbered  "5"  of  Un- 
amended complaint  herein  provides,  as  a  condition 
thereof,  that  the  insured  shall,  within  sixty  days 
after  the  lire,  unless  snch  time  is  extended  in  writ- 
ing by  the  company,  render  to  the  company  a  proof 
of  loss  signed  and  sworn  to  by  the  insured,  stating 
among  other  things,  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the  tire, 
the  interest  of  the  instired,  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  thereof,  and 
the  amount  of  loss  or  damage  thereto;  and  each  of 
defendants'  said  jMdicies  of  insurance  further  pro- 
vides that  no  snit  or  action  on  the  ]>olicy  for  the 
recovery  of  any  claim  shall  1ki  sustainable  in  any 
court  of  law  or  equity  unless  all  the  require 
ments  of  the  policy,  including  the  foregoing  re- 
quirement as  to  the  tiling  of  proofs  of  loss,  shall 
have  been  complied  with  by  the  insured. 

Eighteenth  :  That  the  time  of  the  plaintiff  with-  99 
in  which  to  render  proofs  of  loss  as  required  by 
the  said  terms  of  each  of  defendants'  said  policies 
of  insurance  was  not  extended  in  writing  or  other- 
wise, by  any  of  the  defendants,  and  the  plaint  ill'  has 
never  rendered  to  any  of  the  defendants  any  proof 
of  loss  as  required  by  the  terms  and  conditions  of 
each  of  the  defendants'  said  |>olicies  of  insurance. 
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For  a  fifth  defense  to  plaintiff's  alleged 

CAUSE  OF  ACTION,  DEFENDANTS  ALLEGE,  UPON  IN- 
FORMATION AND  relief: 

Nineteenth:  Defendants  repeat  and  reallege 
all  of  the  allegations  contained  in  paragraphs 
numbered  Ninth,  Tenth,  Eleventh,  Thirteenth, 
Fourteenth,  Sixteenth,  Seventeenth  and  Eight- 
eenth of  this  answer  with  the  same  force  and 
effect  as  if  here  set  forth  in  full. 

Wherefore,  defendants  demand  judgment  dis- 
missing the  complaint  herein,  together  with  the 
costs  and  disbursements  of  this  action. 

Engelhard,  Pollak,  Pitcher  &  Stern, 
Attorneys  for  Defendants, 
Office  &  P.  O.  Address, 

111  Broadway, 
Manhattan, 
New  York  City. 
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State  of  New  York, 
County  of  New  York, 


Charles  B.  Coxklin,  being  duly  sworn,  says: 
I  am  the  Secretary  of  the  Assurance  Company  of 
America,  a.  domestic  corporation,  one  of  the  defend- 
ants above  named.  I  am  acquainted  with  the  facts 
slated  in  the  foregoing  answer  and  the  same  is  true 
to  my  own  knowledge  except  as  to  the  matter* 
therein  stated  to  be  alleged  on  information  and 
belief  and  as  to  those  matters  I  believe  it  to  be 
true. 


Sworn  to  before  me  this 
Cth  day  of  October,  1922. 

Margaret  MULVEY, 
Notary  Public, 
(Seal)    New  York  County. 

New  York  County  Clerk's  No.  268. 
New  York  County  Register's  No.  4144. 


CHARLES  S.  COXKLIN. 
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SUPREMK  COURT, 
Appellate  Division — First  Department. 


Samuel  Fiseman  &  Co.,  Inc., 

Plaintiff-Appellant, 

against 

AGRICULTURAL  INSURANCE  COMPANY,  As- 
surance Company  of  America,  Auto- 
mokile  Insurance  Company,  Concordia 
Fire  Insurance  Company,  Equitable 
Fire  and  Marine  Insurance  C  ompany, 
Merchants  Fire  Assurance  Corpora- 
107  tion,  North  River  Insurance  Company, 
Queen  Insurance  Company  of  America, 
Security  Insurance  Company,  Sun  In- 
surance Office,  Fidelity- Phbnix  Fire 
Insurance  Company,  Mercantile  In- 
surance Company  of  America.  Alli- 
ance Insurance  Company,  Scottish 
Union  and  National  Insurance  Com- 
pany ami  United  States  Fire  Insur- 
ance Company, 

I  >efemlan  to-Respondent. 


State  of  New  York 
Count*  of  Nkw  York 


:  h 


William  Otis  Badger,  Jr.,  being  duly  sworn, 
108    sa.v>i:   1  am  t,ie  attorney  for  the  plaintiff-appellant. 
No  opinion  was  rendered  by  Mr.  Justice  Mitchell 
upon  making  the  order  herein  appealed  from. 

WILLIAM  OTIS  BADGER,  Jr. 

Sworn  to  before  nie  this 

QJ  day  of  February,  1923. 

.Job.  T.  Weed, 
Notary  Public, 
N.  Y.  Co.  #323. 
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suant  to  Section  170  of  the  Civil 
Practice  Act. 

[T  is  hereby  STIPULATE©  that  the  foregoing  con- 
sists of  true  and  correct  copies  of  the  notice  of 
appeal,  of  the  ortler  appealed  from  and  of  all  the 
papers  which  the  Court  below  had  before  it  in 
granting  the  order,  and  the  whole  thereof,  now  on 
tile  in  the  office  of  the  Clerk  of  the  County  of  New 
York,  and  certification  thereof  by  the  Clerk,  pur- 
suant to  Section  (ilG,  is  hereby  waived. 

Dated,  February  %}J3  ,  1923. 

William  Otis  Badger,  Jr.,  HO 
Attorney  for  Plaintiff-Appellant. 

Enoblhaud.  Pollak,  Pitcher  &  Stern, 
Attorneys  for  Defendants-Respondent. 


Ill 
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To  be  Argued  by 
Francis  R.  Holmes. 
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Appellate  Division — Fibst  Depabtment 


Samuel  Eiseman  &  Co.,  Inc., 
Plaintiff-Appellant, 

against 

Agricultural  Insurance  Com- 
pany, Assurance  Company  of 
America,  et  al, 

Defendants-Respondents. 


APPELLANT'S  BRIEF 

Statement 

This  is  an  appeal  from  so  much  of  an  order 
of  Mr.  Justice  Mitchell  entered  in  the  Clerk's  of- 
fice December  15,  1922,  as  denies  the  plaintiff's 
motion  for  judgment  on  the  pleadings  dismissing 
the  first  and  second  alleged  defenses  contained  in 
the  answer. 


2 


The  appeal  in  this  case  rests  upon  the  same 
grounds  as  the  appeal  in  the  action  by  the  same 
plaintiff  against  the  Reliance  Insurance  Company, 
Mercantile  Insurance  Company  of  America,  and 
others,  which  is  to  he  argued  with  this  motion. 
The  tacts  and  the  pleadings  in  this  action  are  the 
same  as  in  the  action  brought  by  the  plaintiff 
against  the  Reliance  Insurance  Company  and 
Others,  with  the  following  exception: 

In  this  action,  upon  the  dotted  blank  line  at  the 
top  of  the  rider  attached  to  each  of  the  policies 
(Exh.  A,  fol.  58),  appeared  the  name  of  a  specific 
insured  other  than  the  Atlas  Finishing  Company 
(Amended  Complt.,  fol.  38).  The  rider  contained 
the  same  clause  contained  in  the  riders  attached 
to  the  policies  sued  upon  in  the  case  against  the 
Reliance  Insurance  Company  and  others,  as  fol- 
lows : 

"This  policy  covers  first,  the  property  of 
the  assureds  other  than  the  Atlas  Fnishing 
Co.,  to  the  extent  of  not  exceeding  its  actual 
cnsli  value  rh  and  when  delivered  to  the  At- 
las Finishing  Co.,  and  then  the  unused  por- 
tion of  this  policy,  if  any,  shall  cover  the 
Atlas  Finishing  Co.,  or  others  on  stock  as 
more  specifically  described  above"  (fol.  60). 

In  each  of  the  policies  sued  upon  in  this  action 
a  certain  amount  of  the  insurance  was  paid  to  the 
specific  insured  other  than  the  Atlas  Finishing 
Company  as  named  in  the  policy  and  there  was  an 
unused  portion  of  the  insurance  which  became 
applicable  under  the  above  quoted  clause  to  the 
payment  of  the  losses  of  the  Atlas  Finishing  Com- 
pany and  others  as  provided  for  under  the  gen- 
eral coverage  of  the  policy. 
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The  only  difference  between  this  appeal,  there- 
fore, and  the  one  in  the  action  against  the  Reli- 
ance Insurance  Company  and  others  is  that  in 
that  action  the  entire  amount  of  the  policies  is  ap- 
plicable to  the  payment  of  the  losses  of  the  "Atlas 
Finishing  Co.  and  others"  under  the  general  trust 
and  commission  clause  of  the  policy,  while  in  this 
action  in  all  except  four  of  the  policies,  some- 
thing was  paid  to  the  specific  insured  leaving  an 
amount  less  than  the  amount  of  the  policy  ap- 
plicable to  the  losses  of  the  "Atlas  Finishing  Co. 
and  others." 

The  grounds  for  the  motion  and  the  alleged 
errors  in  the  decision  are  the  same  as  in  the  ac- 
tion against  the  Reliance  Insurance  Company  and 
others  and,  therefore,  we  do  not  submit  a  separate 
brief  on  this  appeal,  but  respectfully  refer  the 
Court  to  our  brief  in  the  action  against  the  Re- 
liance Insurance  Company  and  others  submitted 
herewith. 
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POINT 

The  order  appealed  from  should  be 
reversed  with  costs  and  the  plaintiff's 
motion  for  judgment  upon  the  plead- 
ings dismissing  the  first  alleged  de- 
fense upon  the  ground  that  the  same 
is  insufficient  in  law  upon  the  face 
thereof  and  for  judgment  upon  the 
pleadings  dismissing  so  much  of  the 
second  alleged  defense  as  is  con- 
tained in  Paragraphs  Thirteenth  and 
Fifteenth  of  the  said  answer,  should 
be  granted  with  costs. 

Respectfully  submitted, 

WILLIAM  OTIS  BADGER,  Jr. 
Attorney  for  Plaintiff -Appellant. 

Joseph  Thurlow  Weed  and 
Francis  R.  Holmes, 

Of  Counsel. 
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To  he  argued  by 

Frederic  0.  Pitch  bb. 


APPELLATE  DIVISION— FIRST  DEPARTMENT 


Samuel  Eisemax  &  Co.,  Inc., 

Plaintiff -A  ppellant, 

a  (fain  st 

agricultural  insurance  company, 
Assurance  Com  pax  y  of  America, 
c(  al., 

Defendants-Respondents. 


RESPONDENTS'  BRtKF 
Statement. 

The  appeal  is  from  "so  mnch  of  an  order  made  by 
Mr.  Justice  Mitchell,  entered  and  filed  in  the  office 
of  the  Clerk  of  the  County  of  New  York  on  Decem- 
ber 15th,  1022,  as  denies  the  plaintiff's  motion  for 
judgment  upon  the  pleadings  dismissing  the  first 
and  second  alleged  defenses  contained  in  the  an- 
swer" (Notice  of  Appeal,  fols.  C-7). 

As  appellant's  counsel  points  out  in  his  brief 
(p.  2),  the  appeal  in  this  case  rests  upon  the  same 
grounds  as  the  appeal  in  the  action  by  the  same 
plaintiff  against  the  Reliance  Insurance  Company 
and  others,  which  is  to  be  argued  with  this  appeal. 


2 

Tin*  fads  and  t  1m*  pleadings  in  this  action  are  the 
same  as  in  that  action  with  the  following  excep- 
tions: 

Each  of  the  policies  involved  in  this  action  in- 
sured a  specifically  named  insured  other  than  the 
Atlas  Finishing  Company  (Amended  Complaint, 
par.  5 )  and  provided  that  the  loss  of  this  specifically 
named  insured  should  he  paid  first,  .and  that  any 
remaining  balance  of  insurance  should  then  be  ap- 
plicable to  the  property  of  the  Atlas  Finishing 
Company  and  the  property  held  by  it  "in  trust  or 
on  commission"  I  Amended  Complaint,  par.  9).  The 
policy  form,  Exhibit  A,  attached  to  the  original 
complaint  in  both  actions  and  referred  to  in  both 
amended  complaints,  is  the  same,  except  that  the 
space  left  in  the  form  for  the  insertion  of  the  name 
of  a  specific  insured,  other  than  the  Atlas  Finishing 
Company,  was  filled  in  in  each  of  the  policies  in- 
volved in  this  action  (  Amended  Complaint,  fol.  7), 
but  was  not  filled  in  in  the  policies  involved  in  the 
action  against  the  Reliance  Insurance  Company, 
et  al. 

The  amended  complaint  alleges  that  these  spe- 
cifically named  insurers  have  been  paid  in  full,  and 
that  there  remains  on  each  policy  a  balance  of  in- 
surance applicable  to  the  property  of  the  Atlas  Fin- 
ishing Company  and  the  plaint  ill'  (  Amended  Com- 
plaint, par.  10)  and  by  these  allegations  of  the 
amended  complaint  the  facts  in  the  two  cases  are 
made,  for  the  purpose  of  this  appeal,  identical;  and 
are  so  recognized  by  appellant  (Appellant's  Brief, 
pp.  2-3). 

For  this  reason  no  separate  brief  is  submitted  in 
this  action,  but  the  Court  is  respectfully  referred 
to  our  brief  in  the  action  against  the  Reliance  In- 
surance Company,  et  al.,  herewith  submitted. 
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The  order  appealed  from  should  be 
affirmed,  with  costs  to  the  respondent. 

Dated,  New  York,  June  1,  1923. 

Respectfully  submitted, 

ENGELHARD,  POLL  A  K,  PITCHER  &  STERN, 

Attorneys  for  Respondent. 


Frederic  C.  Pitcher, 
Ruth  I.  Wilson, 

Of  Counsel. 
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SAMUEL  EISEMAN  &  CO.,  INC., 

Pin  intiff-A  ppclla  n t , 


RELIANCE  INSURANCE  COMPANY,  MERCANTILE  IN- 
SURANCE COMPANY  OF  AMERICA,  et  al., 

Defendants-Respondents. 


PAPERS  ON  APPEAL 


William  Otis  Badger,  Jr., 

Attorney  for  Plaintiff -Appellant, 

No.  75  Fulton  Street, 
New  York  City. 


Engelhard,  Pollak,  Pitch kr  &  Stern, 
Attorneys  for  Defendants-Respondents, 

No.  Ill  Broadway, 
New  York  City. 
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Appellate  Division    First  Department. 


Samuel  Fiseman  &  Co.,  INC., 

Plaintiff-Appellant, 

against 

Reliance  Insurance  Company,  Mercan- 
tile Insurance  Company  of  America. 
Fidelity-Phenix  Fire  Insurance  Com- 
pany, Netherlands  Fire  &  Life  Insur- 
ance Company,  Victory  Insurance  Com- 
pany, Rbitisii  America  Assurance  Com- 
pany. Mechanics  &  Traders  Insurance 
Company,  SCOTTISH  UNION  and  National 
Insurance  Company.  Newark  Fire  In- 
surance Company,  Alliance  Insurance 
Company,  Northern  Assurance  Com- 
pany. Ltd.,  IMienix  Assurance  Com- 
pany, Ltd.,  Commercial  Union  Fire  In- 
surance  Company.  Hartford  Fire  In- 
surance Company.  Sterling  Fire  Insur- 
ance Company,  Niagara  Fire  Inst- 
ance Company,  Camden  Fire  Insurance 
Association.  United  States  Fire  Insur- 
ance Company,  Continental  Insurance 
Company,  Union  Assurance  Society, 
Ltd.,  and  Providence  WASHINGTON  In- 
surance Company, 

Defendants-Respondent. 


\ 
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County  Clerk's 
No.  13937. 
Year  11)22. 


3 


Statement  Under  Rule  234. 


This  is  an  appeal  from  so  much  of  an  order  of 
Mr.  Justice  Mitchell,  entered  in  the  Clerk's  office 
December  15,  1922,  as  denies  the  plaintiff's  motion 


Digitized  by  GoogI 


4 


2 

Statement  Cutter  KhIc 


for  judgment  on  the  pleadings  dismissing  the  first 
and  second  alleged  defenses  contained  in  the  an- 
swer. The  action  was  commenced  on  or  alnuit 
April  1.  1022,  by  the  service  of  a  summons  and 
complaint.  Issue  was  joined  by  the  service  of  an 
answer  to  the  amended  complaint  October  6,  1022. 

Plaintiff  appeared  by  William  Otis  Badger,  Jr., 
its  attorney,  and  the  defendants  have  appeared  by 
Engelhard,  Pollak,  Pitcher  &  Stern,  their  attorneys. 

There  has  Imhmi  no  change  of  parties  or  attorneys 
herein. 
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Notice  of  Appeal. 


SUPREME  COURT, 


New  VoiiK  County. 


Samuel  Eiseman  &  Co.,  Inc., 

Plaintiff-Appellant, 

against 


Rkliance  Insurance  Company,  Mercan- 

TIIJ3    INSURANCE  COMPANY  OP  AMERICA, 

Fidelity  1M  i  exix  Pise  Insurance  Com 

I'ANY,  NETHERLANDS  KlRE  &  LlFE  INSUR- 
ANCE COMPANY,  Victory  Insurance  Com- 
pany, Dritish  America  Assurance  Com- 
pany. Mechanics  &  Traders  insurance 
Company,  Scottish  Cnion  and  National 
INSURANCE  Company,  NEW  ABE  Fire  In-\  County  Clerk's 
surance  Company,  Allianck  Insurance  )     No.  139.T7. 
company.  Northern  Assurance  Com-/     Year 1022. 
pant,  Ltd.,  Phbnix  Assurance  Com- J 
I'ANY,  Ltd.,  Commercial  Cnion  Fire  In- I 
surance  Company.  Hartford  Fire  In  I 
surance  Company.  Sterling  FlRB  [NSUR-l 
ance  Company.  Niagara  Fire  Insur- | 
ance  Company,  Camden  Fire  Insurance 
Association.  Cnited  States  Fire  Insur- 
ance Company,  Continental  INSURANCE 
Company.   Cnion   Assurance  Society, 
Ltd..  and  Providence  Washington  In- 
surance Company, 


Take  notice  that  the  plaintiff  above  named  here- 
by appeals  to  the  Appellate  Division  of  (he  Su- 
preme Coui%  First  Judicial  Department,  from  so 
mueh  of  an  order  made  by  Mr.  Jnstiee  Mitchell, 
entered  and  filed  in  the  office  of  the  Clerk  of  the 
County  of  New  York  on  December  16th,  1022,  as 
denies  the  plaintiff's  motion  for  judgment  upon  the 
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\ <tt ice  of  Appeal 


pleadings  dismissing  the  first  and  second  alleged 
defenses  contained  in  the  answer. 

Dated,  December  18th,  1922. 

WILLIAM  OTIS  BADGER,  Jr., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 

To: 

Clerk  op  the  County  of  New  York. 

Engelhard,  Pollak,  Pitcher  &  Stern,  Esqs., 
Attorneys  for  Defendants. 


12 


Digitized  by  Google 


Order  Appealed  From. 


At  a  Special  Term,  Part  V  of  the  Su- 
preme Court,  held  in  and  for  the 
County  of  New  York,  at  the  County 
Court  House,  in  the  Horough  of  Man- 
hattan, City  of  New  York,  on  the  11th 
day  of  December.  1922. 

r resent : 
lion.  Richard  H.  Mitchell. 

Justice. 


Samuel  Kiseman  &  Co.,  Inc., 

Plaintiff, 

against 

Reliance  J  xspkanch  Company,  Mercax 
tile  Insurance  Company  of  America, 
Pidblity-Phexix  Fire  [nrurance  Com- 
pany. NETHERLANDS  FlKK  &  LIFE  INSUR- 
ANCE Company,  Victory  Insurance  Com- 
pany. British  America  Ass  prance  Com- 
pany, Mechanics  &  Traders  Insurance 
company.  Scottish  Union  and  National 
Insurance  Company,  Newark  Fire  IN- 
SURANCE Company,  Alliance  Insurance 
Company,  Northern  Assurance  Com- 
pany, Ltd.,  Piienin  Assurance  Com- 
pany, Ltd..  Commercial  Union  Fire  In- 
surance Company,  Hartford  Fire  IN- 
SURANCE Company,  Sterling  Fire  Insur- 
ance Company,  Niagara  Fire  Insur- 
ance Company,  Camden  Fire  Insurance 
Association,  United  states  Fire  Insur- 
ance Company,  Continen  tal  Insurance 
Company,  Union  Assurance  Society, 
Ltd.,  and  Providbnce  Washington  In- 
surance Company. 

Defendants. 


The  above  named  pi  a  in  tiff,  having  moved  this 
•Court  upon  a  notice  of  motion  dated  October  1G, 
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Order  Appealed  From. 


1922,  returnable  on  the  24th  day  of  October,  1922, 
Tor  an  order  striking  out  the  fifth  defense  of  the 
answer;  for  judgment  upon  the  pleadings  dismiss- 
ing the  first  defense  of  the  answer,  and  for  judg- 
ment upon  the  pleadings  dismissing  that  part  of  the 
second  defense  contained  in  paragraphs  Thirteenth 
and  Fifteenth  of  the  answer,  and  said  motion  hav- 
ing duly  come  on  to  be  heard  before  me,  and  after 
hearing  Mr.  Joseph  T.  Weed,  of  counsel  for  the 
plaintiff,  in  support  of  said  motion,  and  Frederic 
C.  Pitcher,  of  counsel  for  the  defendants,  in  op- 
position thereto, 

j  7  Now,  on  reading  and  filing  said  notice  of  motion, 
and  upon  the  amended  complaint  herein,  and  the 
answer  thereto,  and  after  due  deliberation  having 
been  had  thereon,  it  is 

Ordered  that  the  plaintiff's  said  motion  be  and 
it  hereby  is  granted  to  the  extent  of  striking  out 
the  fifth  defense  set  forth  in  the  said  answer  ami 
the  said  fifth  defense  is  hereby  stricken  out  of  said 
answer,  and  that  plaintiffs  said  motion  in  all  other 
respects  be  and  hereby  is  denied.    It  is  further 

Ordered  that  defendants  have  judgment  dismiss- 
ing the  amended  complaint  herein  unless  within  ten 
days  after  service  u]M>n  plaintiff's  attorney  of  a  copy 
of  this  order  with  the  notice  of  entry  thereof  plain- 
's tiff  serve  upon  defendants'  attorneys  a  verified  reply 
to  the  first  and  second  defenses  of  the  said  answer 
herein. 

Enter, 

R.  H.  M., 

s.  a 

Consented  to  as  to  form. 

William  Otis  Badger,  Jr., 
Attorney  for  Plaintiff. 
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Notice  of  Motion. 


SUPREME  COURT. 

New  York  County. 
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Samuel  Fiseman  &  Co.,  Inc 


no.,  \ 
Plaintiff,  1 


against 


Reliance  Insurance  Company,  MERCAN- 
TILE INSURANCE  COMPANY  OK  AMERICA, 
PlDELTTT-PUBNLX  FlRB  [NSUBANCB  COM- 
PANY. Netherlands  Pike  &  Life  Insur- 
ance Company,  Victory  Insurance  com- 
pany. ItarnsH  America  Assurance  Com- 
[•any,  Mechanics  &  Traders  Insurance 
Company.  BcOTTHm  UNION  and  National 
Inst'EANCH  Company,  Newark  Fire  In- 
SURANCE  Company.  ALLIANCE  INSURANCE 
Company.  Northern  Assurance  Com- 
pany, Ltd.,  Piienix  Assurance  com- 
pany. Ltd.,  Commercial  Union  Fire  In- 
surance Company.  Hartford  Kirk  In- 
HrttANCE  Company,  Sterling  Fire  Insur- 
ance Company,  Niagara  Fire  Insur- 
ance Company,  Camden  Fire  Insurance 
Association,  United  States  Fire  Insur- 
ance Company,  continental  Insurance 
Company.  Union  Assurance  Society, 
Ltd.,  and  Providence  Washington  In- 
surance Company. 

J  >efendants>. 


20 


21 


Take  notice  thai  upon  the  amended  complaint 
herein  ami  upon  t lit*  answer  thereto,  verified  Octo- 
ber 6th,  1922,  I  shall  move  this  court  at  Special 
Term,  Part  III  thereof,  appointed  to  be  held  at  the 
County  Court  House  in  the  County  of  New  York 
on  October  24th.  1022,  at  the  opening  of  court  on 
that  day.  or  as  soon  thereafter  as  counsel  can  be 
heard,  for  the  following  relief: 
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Sot  ice  of  Motion. 


1.  Striking  out  the  Fifth  alleged  defense  con- 
tained in  Raid  answer  upon  the  ground  that  the 
same  is  irrelevant,  redundant,  repetitions  and  un- 
necessary. 

2.  For  judgment  upon  the  pleadings  dismissing 
the  First  alleged  defense  upon  the  ground  that  the 
same  is  insufficient  in  law  upon  the  face  thereof. 

3.  For  judgment  upon  the  pleadings  dismissing 
so  much  of  the  alleged  Second  defense  as  is  con- 
tained in  paragraphs  Thirteenth  and  Fifteenth  of 
the  said  answer. 

4.  For  such  other  and  further  relief  as  may  be 
just  and  proper,  together  with  the  costs  of  this 
motion. 

Dated,  October  16th,  1922. 

WILLIAM  OTIS  BADGER,  Jn., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 

To: 

Engelhard,  Pollak,  Pitcher  &  Stern,  Esqs., 
Attorneys  for  Defendants. 
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Summons. 

SUPREME  COURT, 
New  York  County. 


Samuel  Eiseman  &  Co.,  Inc., 

Plainti 

against 


Reliance  Insurance  company,  Mercan- 
tile Insurance  Company  of  America, 

FlDEUTY-PllENlX  FlRE  INSURANCE  COM- 
PANY, Netherlands  Fire  Js:  Line  Insur- 
anck  Company,  Victory  Insurance  Com- 
pany, Uritish  America  Assurance  com 
pany.  Mechanics  &  Traders  Insurance 
Company.  Rcottisii  Cnion  and  National 
Insurance  Company,  Newark  Fire  In- 
surance Company,  Alliance  Insurance 
Company,  Northern  Assurance  Com- 
pany, Ltd.,  Phbnix  Assurance  Com- 
pany, Ltd.,  Commercial  Cnion  Fire  In- 
surance Company,  Hartford  Fire  In- 
surance Company.  Sterling  Fire  Insur- 
ance Company,  Niagara  Fire  Insur- 
ance Company,  Camden  Fire  Insurance 
Association.  United  States  Fire  Insur- 
ance company.  Continental  Insurance 
Company.  Cnion  Assurance  Society. 
Ltd..  and  Providence  Washington  In- 
surance Company. 

Defendants. 


To  the  above  twined  Defendant : 

You  are  HEREBY  SUMMONED  to  aiiswor  the  com- 
plaint in  this  action,  and  to  serve  a  copy  of  your 
answer,  or,  if  the  complaint  is  not  served  with  this 
summons,  to  serve  a  notice  of  appearance,  on  the 
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plaintiff's  attorney,  within  twenty  clays  after  the 
service  of  this  summons,  exclusive  of  the  day  of 
service.  In  case  of  your  failure  to  appear  or  an- 
swer, judgment  will  be  taken  against  you  by  de- 
fault for  the  relief  demanded  in  the  complaint. 

Dated,  April  10,  1922. 

WILLIAM  OTIS  BADGER,  Jit., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 
New  York  City. 


20 


30 


Digitized  by  Google 


11 

Amended  Complaint. 

SUPREME  COURT, 
New  York  County. 

SAMUEL  FlSKMAN  &  Co.,  Inc..  \ 

Plaintiff, 

against 

Reliance  Insurance  Company,  Mercan- 
tile iNsniA.Nci:  Company  ok  America, 

FlDELJTY-PlIBNIX  PlRE  INSURANCE  COM- 
PANY, Nktiikreands  Kike  &  Life  Insur- 
ance Company,  Victory  Insurance  Com- 
pany, British  America  Assurance  Com- 
pany, Mechanics  &  TRADERS  INSURANCE 
Company,  Scottish  Union  and  National 
Insurance  Company.  New  ark  Fire  IN- 
SURANCE Company.  Alliance  Insi  ranck 
Company,  Northern  ASSURANCE  COM- 
PANY, Ltd.,  Phenix  Assurance  com- 
pany, Ltd.,  Commercial  Union  Fire  In- 
surance Company,  Hartford  Fire  IN- 
SURANCE Company.  STERLING  FlRE  INSUR- 
ANCE Company,  Niagara  Fire  Insur- 
ance Company,  Camden  Fire  Insurance 
Association,  United  States  Fire  Insur- 
ance company.  Continental  Insurance 
Company,  (Jnion  Assurance  Society, 
Ltd..  ami  Providence  Washington  In- 
surance Company. 

Defendants. 
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The  plaintiff  for  an  amended  complaint  herein  al- 
leges upon  information  ami  helief: 

1.  That  the  plaintiff  now  is  and  at  all  times  here- 
inafter mentioned  was  a  domestic  corporation. 

2.  Thai  the  following  defendants  and  each  of 
them  now  are  and  at  all  times  hereinafter  men- 
tioned were  domestic  corporations:  Mercantile  In- 
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A  mended  Complaint. 


35 


30 


BTirance  Company  of  America,  Fidelity-Phenix  Fire 
Tn 8ii ranee  Company,  Niagara  Fire  Insurance  Com- 
pany, United  States  Fire  Insurance  Company  and 
Continental  Insurance  Company. 

3.  That  the  following  defendants  now  are  and  at 
all  times  hereinafter  mentioned  were  foreign  cor- 
porations duly  organized  and  existing  under  and 
hy  virtue  of  the  laws  of  the  respective  states  or 
countries  set  opposite  their  names,  that  is  to  say: 


Defendant 

Reliance  Insurance  Company 

Netherlands  Fire  &  Life  Insurance 
Company 

Victory  Insurance  Company 

British  America  Assurance  Company 

Mechanics  &  Traders  Insurance  Com- 
pany 

Scottish  Union  &  National  Insurance 

Company 
Newark  Fire  Insurance  Company 
Alliance  Insurance  Company 
Northern  Assurance  Company,  Ltd. 
Phoenix  Assurance  Company.  Ltd. 
Commercial    Union    Fire  Insurance 

Company 
Hartford  Fire  Insurance  Company 
Sterling  Fire  Insurance  Company 
Union  Assurance  Society,  Ltd. 
Providence  Washington  Insurance 

Company  Rhode  Island 

4.  That  each  and  all  of  the  defendants  named  in 
paragraph  3  hereof  now  is  and  at  all  times  herein- 
after mentioned  was  duly  authorized  to  do  business 
in  the  State  of  New  York  and  in  the  State  of  New 
Jersey,  and  that  each  of  the  defendants  hereinabove 
described  as  domestic  corporations  now  is  and  at 
all  times  hereinafter  mentioned  was  duly  author- 
ized to  do  business  in  the  State  of  New  Jersey. 

5.  That  heretofore  and  previous  to  the  com- 
mencement of  this  action  and  at  the  date  of  the 


IVhere  Incorporated 
State  of  Pennsylvania 

Holland 

State  of  Pennsylvania 
Canada 

Louisiana 

Scotland 

State  of  New  Jersey 
State  of  Pennsylvania 
England 
England 

England 

State  of  Connecticut 
State  of  Indiana 
England 
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.1  mended  Complaint, 


loss  by  fire,  to  wit,  on  or  about  Juno  22,  1921,  each 
and  all  of  the  defendants  in  the  above  entitled  ac- 
tion had  issued  and  there  was  then  outstanding  by 
each  of  them  a  certain  standard  form  of  fire  insur- 
ance policy  bearing  the  respective  number  and  in 
the  respective  amount  set  opposite  their  respective 
names,  which  said  policies  of  insurance  insured  the 
Atlas  Finishing  Company  and  this  plaintiff  as  per 
form  marked  Exhibit  A  attached  to  the  original 
complaint  and  specifically  made  a  part  of  this 
amended  complaint,  the  blanks  l>eing  properly  filled 
in,  that  is  to  say  : 


Policy  A'< 

>.  Defendant 

Amount 

59456 

Reliance  Insurance  Company 

$10,000. 

910883 

Mercantile  Insurance  Company  of  America 

7,500. 

9002 

Fidclity-Phcnix  Fire  Insurance  Company 

7.500. 

381730 

Netherlands  Fire  &  Life  Insurance  Com- 

pany 

5.000. 

I25ii4:i 

Victory  Insurance  Company 

9,000. 

386808 

British  America  Assurance  Company 

15,000. 

443*75 

Mechanics  &  Traders  Insurance  Company 

10,000. 

7122242 

Scottish  Union  &  National  Insurance  Com- 

pany 

1.000. 

2094 

Newark  Fire  Insurance  Company 

7.500. 

231458 

Alliance  Insurance  Company 

7.500. 

155853 

Phoenix  Assurance  Company,  Ltd. 

10.000. 

14582 

Northern  Assurance  Company,  Ltd. 

10,000. 

800100 

Commercial   Union   Fire   Insurance  Com- 

pany 

r..ooo. 

»  888 

Hartford  Fire  Insurance  Company 

10,00(1. 

5113 

Sterling  Fire  Insurance  Company 

10,000. 

MH> 

Niagara  Fire  Insurance  Company 

30,000. 

60094 

Camden  Fire  Insurance  Association 

10.000. 

1308862 

United  States  Fire  Insurance  Company 

lo.non 

0211 

Continental  Insurance  Company 

25,non. 

800013 

Union  Assurance  Society,  Ltd. 

20.00(1. 

26282 

Providence   Washington    Insurance  Com- 

pany 

10.000. 

Total 

$230,000. 
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6.  That  the  said  policies  of  insurance  and  each 
and  all  them  were  issued  by  and  obtained  from 
the  respective  defendants  for  the  l>enefit  of  the 
Atlas  Finishing  Company  as  its  interest  may  ap- 
pearand for  the  benefit  of  whomsoever  should  have 
at  the  time  of  the  attaching  of  the  respective  pol- 
icies or  at  any  time  during  the  term  of  the  cover- 
age thereof  any  stock,  materials  and  supplies  or 
any  other  goods,  manufactured,  unmanufactured 
and  in  the  process  of  manufacture,  and  on  merchan- 
dise of  all  kinds,  including  labor  performed  on  the 
same,  the  property  of  the  assured  or  held  by  the 

^  assured  in  trust  or  on  commission  or  held  on  stor- 
age or  sold  but  not  delivered  or  removed,  or  on 
joint  account  with  others,  or  left  with  the  assured, 
for  which  the  assured  may  be  liable  in  the  event  of 
loss  or  damage  by  tire  or  lightning,  all  while  con- 
tained upon  the  premises  deseril)ed  in  the  policies 
anil  all  as  more  fully  appears  from  Exhibit  A  at- 
tached to  the  original  complaint  and  specifically 
made  a  part  of  this  amended  complaint,  the  blanks 
l>eing  properly  filled  in. 

7.  That  the  plaintiff  herein  was  and  l>ecame  an 
assured  under  and  by  virtue  of  the  said  policy  of 
insurance,  the  same  having  been  issued,  taken  out 
and  procured  for  the  benefit  of  the  plaintiff  as  here- 

42    in  more  fully  appears. 

8.  That  during  the  coverage  of  said  policy,  and 
at  the  time  of  the  destruction  of  the  property  by 
fire  as  hereinafter  alleged,  the  plaintiff  had  with  the 
Atlas  Finishing  Company  certain  stock,  materials, 
goods  and  merchandise,  manufactured  and  in  the 
process  of  manufacture,  and  belonging  to  the  plain- 
tiff and  contained  in  and  upon  the  premises  de- 
scribed in  the  policy  of  insurance,  which  were  held 
by  the  said  assured  in  trust  and/or  left  with  the 
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said  assured,  for  which  it  was  liahle  in  the  event 
of  loss  or  damage  by  fire  or  lightning. 

l>.    That  the  said  policies  of  insurance  further 
provided  as  follows  j 

"This  policy  covers  first,  the  property  of  the 
assnreds  other  than  the  Atlas  Finishing  Co., 
to  the  extent  of  not  exceeding  its  actual  cash 
value  as  and  when  delivered  to  the  Atlas 
Finishing  Co.,  and  then  the  unused  portion  of 
this  policy,  if  any,  shall  cover  the  Atlas  Finish- 
ing Co.,  or  others  on  stock  as  more  specifically 
described  above."  44 

11).  That  on  or  about  the  22nd  day  of  June.  1921, 
and  while  each  and  all  of  the  policies  of  insurance 
set  forth  herein  were  in  full  force  and  effect,  cer- 
tain property  of  the  plaintiff,  l>eing  the  same  de- 
scribed in  the  several  policies  of  insurance  herein 
and  insured  thereunder,  was  totally  destroyed  by 
fire  while  in  and  upon  the  premises  described  in 
the  several  policies  of  insurance  and  that  the  said 
fiic  did  not  happen  from  any  of  the  causes  excepted 
bv  said  policies  of  insurance  or  any  of  them. 

11,  That  upon  the  destruction  of  the  goods  Ik>- 
longing  to  the  plaintiff  mentioned  in  the  complaint 
herein,  the  plaintiff  ratified,  confirmed  and  adopted  15 
the  several  policies  of  insurance  mentioned  herein 
as  having  been  issued  for  its  benefit  and  as  cover- 
ing it  upon  the  goods  and  merchandise  destroyed 
and  duly  demanded  of  the  several  defendants  the 
payment  of  the  loss  and  payment  thereof  was  re- 
fused and  that  none  of  the  said  defendants  have 
paid  to  said  plaintiff  or  to  any  other  person,  firm 
or  corporation  any  part  or  portion  of  the  plaintiff's 
loss  as  set  forth  in  this  amended  complaint. 
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12.  That  at  the  time  of  the  destruction  of  the 
property  herein  by  fire  the  plaintiff  had  with  the 
said  Atlas  Finishing  Company  certain  stock,  ma- 
terials, goods  and  merchandise,  manufactured  and 
in  the  process  of  manufacture,  and  belonging  to  the 
plaintiff  and  contained  in  and  upon  the  premises 
described  in  the  policy  of  insurance,  which  was  of 
the  value  of  #23,827. 7r>.  to  which  is  to  be  added  the 
value  of  certain  labor  performed  thereon  and  to  be 
paid  by  the  plaintiff  in  the  sum  of  $1307.87,  making 
the  total  loss  which  the  plaint  ill"  suffered  upon  said 
property  by  reason  of  said  fire  in  the  sum  of 

47  126,186.62. 

13.  That  the  said  policies  of  insurance  and  each 
of  them  further  provided  that  there  might  be  other 
insurance  covering  said  property  and  that  there  was 
such  other  insurance  covering  said  property  and 
contributing  to  the  loss  herein  in  addition  to  the 
policies  set  forth  in  this  complaint,  and  that  the 
total  amount  of  such  other  and  additional  in- 
surance contributing  to  said  loss  is  the  sum  of 
#170,4fifi.85. 

14.  That  the  total  amount  of  insurance  outstand- 
ing at  the  time  of  said  fire  and  covering  the  prop- 
erty of  the  Atlas  Finishing  Company  and  others, 

43  including  this  plaintiff  as  aforesaid,  after  the  settle- 
ment and  payment  of  losses  of  specific  insureds  as- 
provided  by  said  policies  and  as  aforesaid,  amounted 
to  |409,466.85. 

15.  That  there  has  been  paid  out  of  the  said 
f!40!),4()G.85  outstanding  insurance  to  the  Atlas 
Finishing  Company  and/or  others  for  losses  sus- 
tained in  said  fire,  but  not  including  the  loss  of 
this  plaintiff,   the  sum   of  $360,8!)2.29,  leaving 
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an  unexpended  balance  of  outstanding  insurance 
amounting  to  S4X.574. •"><».  applicable  to  the  payment 
of  the  plaintiff's  loss. 

16.  That  each  of  the  defendants  herein  is  sev- 
erally liable  for  that  proportion  of  the  plaintiff's 
total  loss  as  aforesaid,  which  the  amount  of  its  pol- 
icy bears  to  the  total  amount  of  outstanding  insur- 
ance as  aforesaid,  amounting  to  !$4O0,4r>(i.S5. 

17.  That  the  amount  and  proportion  of  said  loss 
which  each  of  the  defendants  in  this  action  should 
pay  to  the  plaintiff  by  reason  of  the  premises  is 
the  amount  set  opposite  the  respective  names  of 
each  of  them,  and  payment  of  which  has  been  de- 
manded and  refused,  to  wit: 


Reliance  Insurance  Company 

Mercantile  Insurance  Company  of  America 

Fidelity-Phenix  Fire  Insurance  Company 

Netherlands  Fire  &  Life  Insurance  Company 

Victory  Insurance  Company 

British  America  Assurance  Company 

Mechanics  &  Traders  Insurance  Company 

Scottish  Union  &  National  Insurance  Company 

Newark  Fire  Insurance  Company 

Alliance  Insurance  Company 

Northern  Assurance  Company.  Ltd. 

Phoenix  Assurance  Company,  Ltd. 

Commercial  Union  Fire  Insurance  Company 

Hartford  Fire  Insurance  Company 

Sterling  Fire  Insurance  Company 

Niagara  Fire  Insurance  Company 

Camden  Fire  Insurance  Association 

United  States  Fire  Insurance  Company 

Continental  Insurance  Company 

Union  Assurance  Society,  Ltd. 

Providence  Washington  Insurance  Company 


proportion 
Payable 

$  01X86 


400.40 


306.94 
552.47 
020.71) 


ot:;.so 


61.39 
440.40 
400.40 

oi:t.so 
613.80 
. ;<ir. '.is 
oi:t.8fi 
613.86 
1841.58 
■;i::>o 


613.86 
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IS.  Tliat  the  plaintiff  herein  and  the  said  Atlas 
Finishing  Company,  as  well  as  eaeh  of  the  specific 
insureds  mentioned  in  the  policies  of  insurance  in 
this  amended  complaint,  duly  performed  all  of  the 
terms  and  conditions  of  each  of  said  policies  of  in- 
surance upon  the  part  of  them  and  each  of  them 
to  Ik?  performed,  except  that  this  plaintiff  did  not 
file  any  proof  of  loss  with  any  of  the  defendants, 
but  that  the  filing  of  such  proof  of  loss  on  behalf 
of  the  plaintiff  was  waived  by  each  and  all  of  the 
said  defendants,  and  the  said  defendants  and  each 
of  them  are  estopped  from  asserting  or  claiming 

53  that  no  proofs  of  loss  were  filed  herein,  because  and 
by  reason  of  the  fact  that  within  the  time  limited 
by  the  respective  policies  within  which  proofs  of 
loss  should  have  otherwise  been  filed  by  the  plain- 
tiff, said  defendants  and  each  of  them  denied  lia- 
bility upon  their  resj>ective  policies  of  insurance 
and  stated  and  declared  that  they  were  not  liable 
to  the  plaintiff  and  that  they  would  not  pay  to  the 
plaintiff  any  part  of  the  loss  upon  its  said  goods, 
and  it  was  also  further  understood  and  agreed  be- 
tween the  plaintiff  and  each  of  the  said  defendants 
that  there  might  he  reserved  to  the  plaintiff  the 
right  to  make  and  file  with  the  several  defendants 
proofs  of  loss,  if,  as  the  result  of  arbitration  or 
litigation,  the  defendants  or  any  of  them  should  be 

51  held  liable  for  the  loss  sustained  by  the  plaintiff 
or  any  part  thereof. 

Wherefore,  the  plaintiff  demands  judgment 
against  each  of  the  defendants  severally  in  the 
amounts  and  sums  set  opposite  their  respective 
names,  to  wit: 
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Defendant 
Reliance  Insurance  Company 
Mercantile  Insurance  Company  of  America 
Fidclity-Phenix  Fire  Insurance  Company 
Netherlands  Fire  &  Life  Insurance  Company 
Victory  Insurance  Company 
Hritish  America  Assurance  Company 
Mechanics  &  Traders  Insurance  Company 
Scottish  Union  &  National  Insurance  Company 
Newark  Fire  Insurance  Company 
Alliance  Insurance  Company 
Northern  Assurance  Company,  Ltd. 
Phoenix  Assurance  Company,  Ltd. 
Commercial  Union  Fire  Insurance  Company 
Hartford  Fire  Insurance  Company 
Sterling  Fire  Insurance  Company 
Niagara  Fire  Insurance  Company 
Camden  Fire  Insurance  Association 
United  States  Fire  Insurance  Company 
Continental  Insurance  Company 
Union  Assurance  Society,  Ltd. 
Providence  Washington  Insurance  Company 


Amount  of 
Judgment 
Demanded 
$  613.80 
460.40 
400.40 
306.94 
552.47 
920.79 
013.80 
01.39 
400.40 
400.40 
013.80 
613.80 
306.94 
613.86 
013.86 
1841.58 
013.80 
013.80 
1534.65 
1227.72 
613.80 


56 


together  with  interest  upon  each  of  the  aforesaid 
respective  amounts  from  and  after  June  22,  1921, 
together  with  the  costs  of  this  action. 


WILLIAM  OTIS  BADGER,  Jr., 

Attorney  for  Plaintiff, 
No.  75  Fulton  Street, 

New  York  City. 
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State  of  New  York,  J 
County  of  Nbw  Yobk,Jss,: 

ABTHUB  L.  Bbleg,  being:  duly  sworn,  says  that  he 
is  the  treasurer  of  Samuel  Eiseman  &  Co.,  Inc.,  the 
plaintiff  herein;  that  the  foregoing  complaint  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and 
belief,  ami  as  to  those  matters  he  believes  it  to  be 
t  rue. 

That  the  reason  why  this  verification  is  made  by 
deponent  and  not  by  the  plaintiff  herein,  is  that  the 
59    plaintiff  is  a  domestic  corporation  and  deponent  is 
an  officer  thereof,  to  wit,  its  treasurer. 

ARTHUR  L.  SELEG, 

Treas. 

Sworn  to  before  me  this 
30  day  of  June,  1022. 

Frederick  E.  Becht, 
Notary  Public, 
(Seal)    N.  Y.  Co.  #1)0. 
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Exhibit  A.  Gl 

STOCK 

ATLAS  FInTsHING  COMPANY^ 
As  their  interest  may  appear. 

9  On  stock,  materials  and  supplies  and  all 

other  goods,  manufactured,  unmanufac- 
tured, and  in  process  of  manufacture,  and 
on  merchandise  of  all  kinds,  including 
labor  performed  on  same,  the  property  of 
the  assured  or  held  by  the  assured  in  trust 
or  on  commission,  or  held  on  storage,  or 
sold  hut  not  delivered  or  removed,  or  on 
joint  account  with  others,  or  left  with  the 
assured,  for  which  the  assured  may  be 
liable  in  the  event  of  loss  or  damage  hy 
tire,  or  lightning,  all  while  contained  in 
the  buildings,  additions  and  extensions, 
adjoining  and  communicating,  driveways 
and  on  premises  adjoining  outside  of  build- 
ings or  sheds,  or  on  vehicles  therein  and/or 
thereon,  and  occupied  as  Silk  Mill,  Print- 
ing, Dyeing  and  Finishing  Works,  and 
other  purposes  not  more  hazardous,  situ- 
ate on  the  south  side  of  Grove  Street  be- 
tween  Paterson  Plank  Road  and  Garden 
Avenue,  (excluding  garage  and  storage 
section  front  611-613  Paterson  Plank 
Road),  Homestead,  North  Bergen,  New 
Jersey  and  known  as  Main  Section. 

This  policy  covers  first,  the  property  of  the  as- 
sured* other  than  the  Atlas  Finishing  Co.,  to  the 
extent,  of  not  exceeding  its  actual  cash  value  as 
and  when  delivered  to  the  Atlas  Finishing  Co.,  and 
then  the  unused  portion  of  this  policy,  if  any,  shall 
cover  the  Atlas  Finishing  Co.,  or  others  on  stock 
as  more  specifically  described  above. 
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In  the  event  that  the  insurance  in  the  name  of 
the  assured*?  under  this  policy,  other  than  the  Atlas 
Finishing  Co.,  if  any,  is  not  sufficient  to  cover  not 
exceeding  the  actual  cash  value  of  their  property, 
then  this  policy,  being  specific  insurance,  shall  first 
apply,  and  the  balance  of  the  actual  cash  value  shall 
1h»  covered  by  insurance  on  stock  in  the  name  of  the 
Atlas  Finishing  Co.,  and  the  unused  portion,  if  any, 
of  specific  insurance  of  others  containing  the  same 
contributing  clause  as  in  this  policy. 

Stock  in  fireproof  vaults,  if  specifically  insured, 
is  not  covered  by  this  policy;  otherwise  this  policy 
coven  in  and  out  of  vaults. 

This  policy  does  not  cover  on  bituminous  coal  in 
the  open. 

Privilege  for  existing  and  other  occupations  not 
more  hazardous,  to  work  at  all  hours,  to  effect  other 
insurance,  for  existing  communications,  to  use  elec- 
tricity, gas,  steam  for  light,  heat  and  power,  to 
make  additions,  alterations  and  repairs  without 
limit  of  time;  to  cease  operations  for  not  exceeding 
sixty  consecutive  days  at  any  one  time  in  any  one 
year,  to  remain  vacant  for  not  exceeding  six  consec- 
utive months  in  any  one  year,  and  to  do  such  work 
and  use  such  materials  as  are  usual  to  the  business 
of  silk  manufacturing,  printing,  finishing  or  dyeing, 
and  that  of  any  other  tenant  or  tenants  in  the 
GO  building. 

This  policy  covers  the  firm,  company  or  corpora- 
tion as  is  now  or  may  be  hereafter  constituted. 

In  consideration  of  the  following  warranties  on 
the  part  of  the  assured,  permission  is  hereby  given, 
when  not  in  violation  of  any  law,  statute  or  munici- 
pal restriction,  for  the  storage  or  sale  or  use  of  five 
gallons  of  gasoline. 


Digitized  by  Google 


23 

Exhibit  A  to  Amended  Complaint. 


07 


Warranted 

That  all  gasoline,  except  that  contained  in  the 
reseiToir  of  any  device  permitted  hereby,  shall  be 
kept  in  an  air-tight,  closed  metallic  can  free  from 
leak,  and  that  the  opening,  tilling  or  emptying  of 
any  reservoir  or  can  containing  gasoline  shall  be 
done  by  daylight  or  incandescent  electric  light 
only,  and  that  there  shall  be  no  other  light  and  no 
tire  or  blaze  in  the  room  where  and  when  such 
reservoir  or  can  is  open  or  in  any  room  adjoining 
with  open  communication. 

This  permit  gives  no  additional  privilege  for  the 
use  or  storage  of  gasoline,  except  jis  may  be  pro- 
vided for  under  specific  additional  permits  for  the 
use,  sale,  storage,  or  the  operation  of  any  gasoline 
device. 

The  term  "Gasoline"  shall  lie  held  to  include 
naphtha,  benzine  or  any  of  the  light  products  of 
petroleum  by  whatever  name  known. 

If  any  of  these  warranties  is  in  any  way  disre- 
garded, all  insurance  by  this  policy  shall  immedi- 
ately cease  and  the  policy  he  void. 

Caption. — The  principal  danger  from  gasoline 
devices,  etc.,  is  in  having  the  gasoline  about.  At 
ordinary  temperature  gasoline  continually  gives  oil* 
Inflammable  and  explosive  vapor,  and  a  flame  some  oi) 
distance  from  the  material  will  ignite  it  through 
the  medium  of  this  vapor.    Tun  vapor  from  ONH 

PINT  OF  GASOLINE  WILL  MAKE  200  CUBIC  FEET  OF  AIR 

explosive.  If  depends  upon  the  proportion  of  air 
and  vapor  whether  it  becomes  a  burning  gas  or  de- 
structive explosive.  Beware  of  any  leaks,  and  never 
forget  how  dangerous  a  material  you  are  using.  It 
should  he  noted  that  laws  and  ordinances  in  some 
locations  prohibit  the  use  of  gasoline  for  lighting 
purposes. 
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The  gasoline  kept  outside  of  said  building  should, 
if  possible,  be  underground  and  at  least  thirty  feet 
from  any  insured  property. 

See  that  the  entire  installation  is  in  accordance 
with  the  Rules  of  the  National  Board  of  Fire  Un- 
derwriters, a  copy  of  which  may  be  obtained  of  your 
insurance  agent,  and  obtain  a  written  guarantee 
from  the  party  installing  same  that  these  rules  are 
complied  with. 

In  consideration  of  the  compliance  by  the  as- 
sured with  the  following  warranties,  permission  is 
hereby  given  for  automobiles,  while  engaged  in  the 
transaction  of  livery  or  freight  or  delivery  busi- 
ness, to  enter  buildings  described  in  this  policy. 

Warranties  : 

First. — That  no  claim  shall  be  made  for  loss  or 
damage  to  an  automobile  or  any  of  its  parts  unless 
such  automobile  is  specifically  mentioned  as  insured 
under  this  policy. 

Second. — That  automobiles  entering  premises  un- 
der the  above  permit  shall  remain  only  so  long  as 
may  be  necessary  to  load  and  (or)  unload,  except 
that  where  the  needs  of  the  business  occasionally 
require  they  may  remain  over  night,  a  holiday  or 
a  Sunday. 

Third. — Unless  otherwise  permitted  by  endorse- 
ment hereon  there  shall  be  no  gasoline  kept  on  the 
premises,  except  that  contained  in  the  reservoirs 
of  the  automobiles. 

Fourth. — That  no  gasoline  reservoir  of  an  auto- 
mobile shall  he  opened,  emptied  or  filled  while  on 
the  above-mentioned  premises,  nor  shall  repair  work 
be  done  to  automobiles. 
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The  term  "gasoline"  shall  be  held  to  include 
naphtha,  benzine  or  any  of  the  light  products  of 
petroleum  by  whatever  name  known. 

The  permission  hereby  granted  is  operative  only 
when  not  in  violation  of  any  law,  statute  or  munici- 
pal restriction. 

New  York,  Pennsylvania  and  New  Jersey 
Standard  Lighting  clause. — This  policy  shall 
cover  any  direct  loss  or  damage  caused  by  Light- 
ning (meaning  thereby  the  commonly  accepted  use 
of  the  terni  Lightning,  and  in  no  caw  to  include  loss 
or  damage  by  cyclone,  tornado  or  wind  storm  |  nol 
exceeding  the  sum  insured  nor  the  interest  of  the  in-  74 
sured  in  the  proj>erty,  and  subject  in  all  other  re- 
sists to  the  terms  and  conditions  of  this  policy. 
Provided,  however,  if  there  shall  he  any  other  in- 
surance on  said  property,  this  company  shall  be 
liable  only  pro  rata  with  such  other  insurance  for 
any  direct  loss  by  Lightning,  whether  such  other 
insurance  he  against  direct  loss  by  Lightning  or 
not. 

Dynamo  Clause. — If  dynamos,  exciters,  lamps, 
motors,  switches  or  other  electrical  appliances  or 
devices  are  covered  under  this  policy,  this  company 
shall  not  be  liable  for  any  electrical  injury  or  dis- 
turbance, whether  from  artificial  or  natural  causes, 
unless  fire  ensues,  and  then  for  the  loss  by  fire  only.  75 

In  consideration  of  the  reduced  rate  of  premium 
at  which  this  policy  is  written,  the  Standard  Per- 
centage Co-Insurance  Clause  of  the  State  of  New 
Jersey  is  attached  to  and  made  a  part  of  this  policy. 

New  Jersey  Standard  Percentage  Co-Insurance 

Clause. 

II"  at  the  time  of  fire  the  whole  amount  of  insur- 
ance on  the  property  covered  by 
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this  policy  shall  be  less 


than 


per  cent. 


of  the  actual  casli  value  thereof,  this  company  shall, 
in  case  of  loss  or  damage,  be  liable  for  only  such 
portion  of  such  loss  or  damage  as  the  amount  in- 
sured by  this  policy  shall  bear  to  the  said 
per  cent,  of  the  actual  cash  value  of  such  property. 

It  is  understood  and  agreed  that  this  insurance 
shall  not  he  invalidated  by  any  act  or  neglect  of 
the  owner  of  the  building  in  so  far  as  liability  for 
customers'  stock  is  concerned,  or  anv  tenant  not 
within  the  control  of  the  assured,  or  by  the  exist- 
ence of  a  Chattel  Mortgage. 

Attached  to  and  forming  part  of  policy  No. 


of  the 


Ins.  Co. 


Agents. 


T.  C.  M  OFF  ATT  &  CO. 

200  Essex  Bblg.. 
Newark,  N.  J. 
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SUPREME  COURT, 
New  York  County. 


Sam pel  Eiseman  &  Co.,  Ixc, 

Plaintiflf, 

against 

Reliance  Insurance  Company.  Mercan 
tile  insurance  company  of  america, 
Fidelity-Phenlx  Fire  Insurance  COM- 
PANY, NETHERLANDS  FlRE  &  LIFE  INSUR- 
ANCE Company.  Victory  Insurance  Com- 
pany, British  America  Assurance  Com- 
pany. Mechanics  &  Traders  Insurance 
Company,  Scottish  Union  and  National 
Insurance  Company,  Nbwabk  Fire  In- 
surance Company,  Alliance  Insurance 
Company,  Northern  Assurance  Com- 
pany, Ltd.,  PlIBNIX  Assurance  Com- 
pany, Ltd.,  Commercial  Union  Fire  In- 
surance Company,  Hartford  Fire  In- 
surance COMPANY,  Sterling  Fire  Insur- 
ance Company.  NIAGARA  Fire  Insur- 
ance Company.  Camden  Fire  Insurance 
Association.  United  States  Fire  Insur- 
ance Company,  Continental  Insurance 
COMPANY,  Union  Assurance  Society, 
Ltd.,  and  PROVIDENCE  Washington  In- 
surance Company. 

Defendants. 


The  above  named  defendants,  by  their  attorneys, 
Engelhard,  Pollak,  Pitcher  &  Stern,  answering  the 
amended  complaint,  herein,  allege: 

First:  Defendants  deny  the  allegation  con- 
tained in  the  paragraph  numbered  "5"  of  the 
amended  complaint  herein,  that  the  jK>Iicies  of  in- 
surance therein  mentioned  insured  the  plaintiff. 
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Second:  Defendants  admit  that  the  policies  of 
insurance  referred  to  in  the  paragraph  numbered 
"C"  of  the  amended  complaint  herein  were  issued 
by  and  obtained  from  the  resjiective  defendants  for 
the  benefit  of  the  Atlas  Finishing  Company  as  its 
interest  might  appear,  and  defendants  deny,  on  in- 
formation and  belief,  each  and  every  other  allega- 
tion contained  in  said  paragraph  uutnltcred  'HP  of 
plaintiffs  amended  complaint. 

Tiiikd:  Defendants  deny,  on  information  and  be- 
lief, each  and  every  allegation  contained  ill  the 
paragraphs  numbered  "7."  "16**  and  "17"  of  plain- 
tiff's amended  complaint  herein. 

FOURTH  :  As  to  each  and  every  allegation  con- 
tained in  the  paragraph  numbered  "S"  of  plaintiff's 
amended  complaint,  each  of  the  defendants  denies 
that  it  has  any  knowledge  or  information  thereof 
sufficient  to  form  a  belief. 

FiiTli:  As  to  each  and  every  allegation  con- 
tained in  the  paragraphs  numbered  "10"  and  "12" 
of  the  amended  complaint  herein,  each  of  the  de- 
fendants denies  that  it  has  any  knowledge  or  in- 
formation thereof  sufficient  to  form  a  belief,  ex- 
cept that  defendants  admit  the  allegation  contained 
84  in  the  paragraph  numbered  "10''  of  the  amended 
complaint  herein,  that  on  or  about  June  2:i,  1921,  a 
lire  occurred  in  and  npon  the  premises  described 
in  defendants'  said  policies  of  insurance,  and  ex- 
cept  that  defendants  deny,  upon  information  and 
belief,  that  any  property  of  the  plaintiff  was  in- 
sured under  defendants*  said  policies  of  insurance 
or  any  of  them  at  the  time  of  said  tire  or  at  any 
other  time,  or  that  any  part  of  defendants'  said  pol- 
icies was  applicable  to  the  payment  of  the  plain- 
tiff's loss. 
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Sixth:  Defendants  deny,  on  information  and 
belief,  each  and  every  allegation  contained  in  the 
paragraph  numbered  "11"  of  the  amended  com- 
plaint herein,  except  that  defendants  admit  that 
none  of  the  said  defendants  have  paid  to  said  plain- 
tiff or  to  any  other  person,  Ann  or  corporation,  any 
mini  for  or  on  account  of  the  alleged  loss  and  dam- 
age to  plaintiff's  property  by  ssiid  fire  of  June  '2'A, 
1921. 

SEVENTH :  Defendants  deny,  upon  information 
and  belief,  each  and  every  allegation  contained  in 
the  paragraphs  numbered  "13"  and  "14"  of  the  gg 
amended  complaint  herein,  except  that  defendants 
admit  that  each  of  their  said  policies  contained 
permission  for  other  insurance  on  the  property 
described  therein,  and  except  that  defendants  ad- 
mit that  plaintiff  had  at  the  time  of  said  fire  in- 
surance in  its  own  name  against  loss  or  damage  by 
fire  to  the  property  described  in  the  paragraph 
numbered  "12"  of  the  amended  complaint  herein 
in  companies  other  than  defendants. 

Eighth:  Defendants  deny  each  and  every  alle- 
gation contained  in  the  paragraph  numbered  "15" 
of  the  amended  complaint  herein,  except  that  de- 
fendants admit  that  then1  has  been  paid  by  de- 
fendants and  certain  other  insurance  companies  to  87 
the  said  Atlas  Finishing  Company,  for  losses  sus- 
tained by  it  in  said  fire,  but  not  including  the  loss 
alleged  to  have  l>een  sustained  by  this  plaintiff,  the 
sum  of  ^(;t>.S!>2.2!>. 

\i.\th  :  Defendants  deny,  upon  information  and 
belief,  each  and  every  allegation  contained  in  the 
paragraph  numbered  "IS"  of  the  amended  com- 
plaint herein,  except  that  defendants  admit  that 
the  Atlas  Finishing  Company  mentioned  in  the 
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amended  complaint  herein  duly  filed  with  defend- 
ants proofs  of  loss  covering  the  loss  of  the  snid 
Atlas  Finishing  Company,  none  of  which  said 
proofs  of  loss  covered  or  purported  to  cover  aii.v 
property  of  the  plaintiff  herein,  and  except  that  de- 
fendants admit  that  the  plaintiff  herein  did  not  file 
any  proof  of  loss  witli  any  of  the  defendants  within 
the  time  required  by  the  terms  of  each  of  defend- 
ants* said  policies  of  insurance  for  the  filing  of 
said  proofs  of  loss  nor  at  any  other  time. 

Fob  a  first  defense  to  plain-tuts  alleged 
cause  of  action,  defendants  allege,  on  in- 
formation  and  relief: 

Tenth  :  That  the  policies  of  insurance  issued 
hy  the  defendants  and  mentioned  in  the  paragraph 
numbered  ".V  of  plaintiff's  amended  complaint 
herein  were  procured  from  each  of  the  defendants 
by,  ami  were  issued  by  each  of  the  defendants  to, 
the  said  Atlas  Finishing  Company,  and  that  the 
premiums  on  the  said  policies  were  paid  to  the  re- 
spective defendants  by  the  said  Atlas  Finishing 
Company. 

Eleventh:  That  prior  to  the  2'lrd  day  of  dune, 
L921,  plaintiff  refused  to  pay  to  the  said  Atlas 
Finishing  Company  any  part  of  the  premiums  on 
any  of  defendants*  said  policies  of  insurance,  and 
prior  to  said  June  23.  11)21,  it  was  understood  and 
agreed,  for  a  valuable  consideration,  by  and  be- 
tween the  plaintiff  ami  the  said  Atlas  Finishing 
Company,  that  the  said  policies  Of  insurance  issued 
by  defendants  should  not  cover  any  property  which 
the  plaintiff  mi<>ht  have,  at  any  time,  on  the  prem- 
ises described  in  defendants'  said  policies  of  insur- 
ance, and  that  the  plaintiff  would  not  claim  the 
benefit   of  any   of   the   said   policies   of  insur- 
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ance  procured  by  the  said  Atlas  Finishing  Com- 
pany from  defendants  as  aforesaid,  and  tliat  plain- 
tiff would  procure,  or  had  already  procured,  at  its 
own  eost  and  expense.  Hie  insurance  by  fire  in- 
surance policies  issued  directly  to  plaintiff  by  name 
and  covering  all  of  plaintiffs  property  while  con- 
tained in  the  premises  described  in  defendants'  said 
policies  of  insurance  and  other  designated  prem- 
ises, and  that  in  case  of  loss  by  fire  to  plaintiff's 
property  while  in  said  premises  plaintiff  would  col- 
lect its  loss  by  such  fire  solely  from  such  policies 
issued  directly  to  plaintiff  as  aforesaid,  and  paid 
for  by  plaintiff  as  aforesaid. 

Twelfth  :  That  in  accordance  with  the  afore- 
said agreement  and  understanding  plaintiff  was 
at  the  time  of  the  said  fire  of  June  !].'{,  1921,  the 
owner  and  holder  of  a  certain  policy  of  insurance 
-SSSI40  theretofore  issued  hy  the  Pacific  Fire 
Insurance  Company  of  New  York  to  plaintiff  in 
the  amount  of  !jcj(  10,000.0(1  and  a  certain  policy 
theretofore  issued  to  the  plaintiff  by  the  Stuyve- 
sunt  Insurance  Company  of  New  York  in  the 
amount  Of  $50,000.00,  each  of  which  policies  was 
in  full  force  and  effect  at  the  time  of  the  said 
fire  and  each  of  which  policies  insured  the  plain- 
tiff against  loss  or  damage  by  fire  to  the  property 
of  the  plaintiff  while  contained  in  the  premises  93 
described  in  defendants'  said  policies  of  insurance, 
all  of  which  more  fully  appears  by  said  two  policies 
of  insurance,  the  production  of  which  upon  the 
trial  by  the  plaintiff  is  hereby  demanded  by  de- 
fendants. 
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For  a  second  defense  to  plaintiff's  alleged 

CAUSE   OF  ACTION.    DEFENDANTS   ALLEGE,    UrON  IN 

formation  and  belief: 

Thirteenth:  Defendants  repeat  sin<l  reallege 
st  1 1  the  allegations  contained  in  paragraphs  "Tenth" 
ami  "Twelfth"  of  this  answer  with  the  same  force 
and  effect  as  if  here  set  forth  in  full. 

Fourteenth  :  That  after  the  said  fire  of  June 
23,  1!>21.  and  hefore  the  commencement  of  this  ac- 
tion, the  plaintiff  herein  failed  and  refused  to 
ratify,  confirm  or  adopt  defendants'  said  policies 
of  insurance  or  any  of  them  ami  failed  and  re- 
fused to  make  any  claim  against  defendants  or 
any  of  them  under  their  said  policies  of  insurance, 
to  recover  for  plaintiff's  alleged  loss  occasioned  by 
said  fire  of  .lane  23,  1921.  and  failed  and  refused 
to  make  or  render  to  the  defendants  or  to  any  of 
them,  within  the  time  required  b.V  the  terms  of 

each  of  defendants'  said  policies  of  insurance,  or 
at  any  other  time,  any  proof  of  the  plaintiff's  al- 
leged loss  and  damage  by  said  tire  of  June  23, 
1921,  to  the  property  described  in  paragraph  num- 
bered ''12"  of  the  amended  complaint  herein,  and 
failed  and  refused  to  request  or  to  require  the  said 
At  Ins  Finishing  Company  to  make  any  claim 
90  against  the  defendants  or  any  of  them  for  the  said 
loss  and  damage  alleged  to  have  been  sustained  by 
plaintiff  by  reason  of  said  tire  of  June  23,  1021, 
and  the  said  Atlas  Finishing  Company  duly  tiled 
proofs  of  loss  with  the  defendants  which  did  not 
include  any  claim  for  the  loss  or  damage  alleged 
to  have  been  sustained  by  the  plaintiff  by  the  said 
fire  of  .Tune  23,  1921, 

Fifteenth  :  After  said  tire  and  before  the  com- 
mencement of  this  action,  plaintiff  elected  not  to 
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collect  from  tlic  defendants  or  an.v  of  them,  but 
to  collect  from  the  said  Pacific  Fire  Insurance  Com- 
pany of  New  York  and  from  the  said  Stuyvesant 
Insurance  Company  of  New  York  for  the  alleged 
loss  anil  damage  occasioned  by  the  said  fire  of  June 
23,  1921,  to  the  property  of  the  plaintiff  mentioned 
in  the  paragraph  numbered  "12"  of  the  amended 
complaint  herein;  and  after  the  said  tire  and  be- 
fore the  commencement  of  this  action,  plaintiff 
herein  made  claim  upon  the  said  Pacific  Fire  In- 
surance Company  and  the  said  Stuyvesant  Insur- 
ance Company  to  recover  from  said  insurance  com- 
panies for  said  loss  and  damage,  and  thereafter 
duly  filed  with  the  said  two  insurance  companies 
due  sworn  proofs  of  the  said  loss  and  damage  al- 
leged to  have  been  sustained  by  the  plaintiff  by 
reason  of  said  fire  of  dune  23.  1921. 

Foil  A  THIRD  DEFENSE  TO  PLAINTIFF'S  ALLEGED 
CAUSE  OF  ACTION,  DEFENDANTS  ALLEGE,  ICON  IN- 
FORMATION AND  BELIEF: 

Sixteenth:  Defendants  repeat  and  reallege  all 
the  allegations  contained  in  paragraphs  "Tenth," 
"Twelfth;'  "Fourteenth"  and  "Fifteenth"  of  this 
answer  with  the  same  force  and  effect  as  if  here 
set  forth  in  full. 

Seventeenth  :  That  after  the  said  fire  of  June 
23.  1921,  and  before  the  commencement  of  this  ac- 
tion, and  pursuant  to  the  terms  and  conditions  of 
the  said  policies  of  insurance  of  the  said  Pacific 
Fire  Insurance  Company  of  New  York  ami  tin* 
said  Stuyvesant  Insurance  Company  of  New  York, 
there  was  paid  to  plaintiff  by  said  insurance  com- 
panies the  full  amount  of  the  loss  and  damage  to 
plaintiff's  property  alleged  in  the  paragraph  mini- 
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bared  1<12M  of  the  amended  complaint  herein  to 
have  been  sustained  by  plaintiff  by  reason  of  the 
said  fire  of  June  23,  1921. 

For  a  fourth  defense  to  plaintiff's  alleged 

CAUSE  OF  ACTION.  DEFENDANTS  ALLEGE.  UPON  IN- 
FORMATION AND  RELIEF: 

Eighteenth  :  That  eaeh  of  defendants*  policies 
mentioned  in  Ihe  paragraph  nmnliered  "5"  of  the 
amended  complaint  herein  provides,  as  a  condition 
thereof,  that  the  insured  shall,  within  sixty  days 
101  after  the  fire,  unless  such  tiaie  is  extended  in  writ- 
ing by  the  company,  render  to  the  company  a  proof 
of  loss  signed  and  sworn  to  by  the  insured,  stating, 
among  other  things,  the  knowledge  and  belief  of 
the  insured  as  to  the  time  and  origin  of  the  fire, 
the  interest  of  the  insured,  and  of  all  others  in  the 
property,  the  cash  value  of  each  item  thereof,  and 
the  amount  of  loss  or  damage  thereto;  and  eaeh 
of  defendants'  said  policies  of  insurance  further 
provides  that  no  suit  or  action  on  the  policy  for 
the  recovery  of  any  claim  shall  be  sustainable  in 
any  court  of  law  or  equity  unless  all  the  require- 
ments of  the  policy,  including  the  foregoing  re- 
quirement as  to  the  filing  of  proofs  of  loss,  shall 
have  been  complied  with  by  the  insured. 

102 

Nineteenth:  That  the  time  of  the  plaintiff 
within  which  to  render  proofs  of  loss  as  required 
by  the  said  terms  of  each  of  defendants'  said  pol- 
icies of  insurance  was  not  extended  in  writing  or 
otherwise,  by  any  of  the  defendants,  and  the  plain- 
tiff has  never  rendered  to  any  of  the  defendants 
any  proof  of  loss  as  required  by  the  terms  and 
conditions  of  each  of  the  defendants*  said  policies 
of  insurance. 


Digitized  by  Google 


83 


Anxirrr  to  Amended  ('out  plaint.  103 

For  a  fifth  defense  to  plaintiff's  alleged 
cause  of  action,  defendants  allege,  upon  in- 
FORMATION AND  relief: 

Twentieth  :  Defendants  repeal  anil  reallege  all 
of  the  allegations  contained  in  paragraphs  num- 
bered "Tenth,"  "Eleventh,"  "Twelfth,"  "Four- 
teenth," "Fifteenth,"  "Seventeenth,"  "Eighteenth" 
and  "Nineteenth"  of  this  answer  with  the  same 
force  ami  effect  as  if  here  set  forth  in  full. 

Wherefore,  defendants  demand  judgment  dis- 
missing the  complaint  herein,  together  with  the 
costs  and  disbursements  of  this  action.  1 0 1 

ICnoelhard,  Pollvk,  Pitcher  &  Stern, 
Attorneys  tor  Defendants, 
Office  &  V.  ().  Address, 
111  Broadway, 
Manhattan, 
New  York  City. 
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County  of  New  York 
State  of  New  York, 


James  (J.  Maconachy,  liei iij^  duly  sworn,  says: 
I  am  the  Assistant  Becty.  of  the  Niagara  Fire 
Insurance  Company,  a  domestic  corporation,  one 
of  the  defendants  above  named.  I  am  acquainted 
with  the  facts  stated  in  the  foregoing  answer  and 
the  same  is  true  to  my  own  knowledge  except  as  to 
the  matters  therein  stated  to  he  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  I  believe  it 
to  be  true. 


Sworn  to  before  me  this 
0th  day  of  October,  1922. 

MARGARET  MULVEY, 

Notary  Public, 
(Seal)    New  York  County. 

New  York  County  Clerk's  No.  2G8. 
New  York  County  Register's  No.  4144. 
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SUPREME  CO  CRT. 
Appellate  1  Division — First  Department. 

Samuel  Biseman  &  Co.,  Inc.,  \ 
Plaintiff-Appellant,  | 

against 

Reliance  IxsrK.\xcB  Company,  Mercan- 
tile Insurance  Company  of  America, 
FIdelity-Phenix  Fire  Insurance  Com- 
pany. Netherlands  Fire  &  Lite  Insur- 
ance Company,  Victory  INSURANCE  Com 
i "a ny,  British  America  Assurance  Com- 
pany. Mechanics  &  Traders  Insurance 
Company,  Scottish  Union  and  National 
Inscranck  Company,  Newark  Fire  In- 
SURANCE  Company,  Alliance  INSURANCE 
Company.  Northern  Assurance  Com- 
pany. Ltd.,  Piientx  Assi  raxce  Com- 
pany. Ltd.,  Commercial  Union  Fire  In- 
surance  Company.  Hartford  Fire  In- 
scrance  Company.  Sterling  Fire  Insur- 
ance Company.  NIAGARA  Fire  Insur- 
ance Company.  Camden  Fire  Insurance 
Association.  United  S  tates  Fire  Insur- 
ance Company.  Continental  Insurance 
Company,  Union  Assurance  Society, 
Ltd.,  and  Providence  Washington  In- 
surance Company, 

I )»'!'(  ii< l.i ill s  l\cs|)(»inl('ilt». 
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State  of  New  York. 
County  of  New  York 


j«s.: 


1 1 1 


William  Otis  Badger,  Jr.,  being  duly  sworn, 
says:  I  am  Hip  attorney  for  the  plaintiff-appellant. 
No  opinion  was  rendered  »>y  Mr.  Justice  Mitchell 
upon  making  the  order  herein  appealed  from. 

WILLIAM  OTIS  BADGER.  Jr. 

Sworn  to  before  me  this 

^2 3  day  of  February.  1923. 

Jos.  T.  Weed, 
Notary  Public, 
N.  Y.  Co.  #323. 
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112    Stipulation  Waiving  Certification  Pur- 
suant to  Section  170  of  the  Civil 
Practice  Act. 

It  is  HEREBY  stipulated  that  the  foregoing  con- 
sists of  true  and  correct  copies  of  the  notice  of 
appeal,  of  the  order  appealed  from  and  of  all  the 
papers  which  the  Court  below  had  before  it  in 
granting  the  order,  and  the  whole  thereof,  now  on 
tile  in  the  office  of  the  Clerk  of  the  County  of  New 
York,  and  certification  thereof  by  the  Clerk,  pur- 
suant to  Section  GIG,  is  hereby  waived. 

Dated,  Febrnarcy^   ,  1923. 

William  Otis  Badger,  Jr., 

Attorney  for  Plaintiff-Appellant 

Engelhard,  Pollak,  Pitcher  &  Stern, 
Attorneys  for  Defendants-Respondent. 
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To  be  argued  by 
Francis  R.  Holmes 


&upxem*  (Haxxxt 

Appellate  Division — First  Department 


Samuel  Eiseman  &  Co.,  Inc., 
Plaintiff -Appellant, 

against 

Reliance  Insurance  Company, 
Mercantile  Insurance  Com- 
pany of  America,  et  al., 

Defendants-Respondents. 


APPELLANT'S  BRIEF 
Statement 

This  is  an  appeal  from  so  much  of  an  order 
of  Mr.  Justice  Mitchell  entered  in  the  Clerk's 
office  December  15,  1922,  as  denies  the  plaintiff's 
motion  for  judgment  on  the  pleadings  dismissing 
the  first  and  second  alleged  defenses  contained  in 
the  answer. 
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Facts 

This  action  is  brought  to  recover  upon  several 
policies  of  fire  insurance  issued  by  the  defendants 
severally  and  running  to  the  "Atlas  Finishing 
Company  as  their  interest  may  appear"  and  cov- 
ering as  follows : 

"$  On  stock,  materials  and  sup- 
plies and  all  other  goods,  manufactured, 
unmanufactured,  and  in  process  of  manu- 
facture, and  on  merchandise  of  all  kinds, 
including  labor  performed  on  same,  the 
property  of  the  assured  or  held  by  the  as- 
sured in  trust  or  on  commission,  or  held 
on  storage,  or  sold  but  not  delivered  or 
removed,  or  on  joint  account  with  others, 
or  left  with  the  assured,  for  which  the  as- 
sured may  be  liable  in  the  event  of  loss  or 
damage  by  fire,  or  lightning," 

all  while  contained  in  certain  premises  (fols.  61- 
62). 

The  policy  also  contained  this  further  condition : 

"This  policy  covers  first,  the  property  of 
the  assureds  others  than  the  Atlas  Finish- 
ing Co.,  to  the  extent,  of  not  exceeding  its 
actual  cash  value  as  and  when  delivered  to 
the  Atlas  Finishing  Co.,  and  then  the  un- 
used portion  of  this  policy,  if  any,  shall 
cover  the  Atlas  Finishing  Co.,  or  others  on 
stock  as  more  specifically  described  above." 

A  complete  understanding  of  the  application  of 
this  clause  is  had  by  noting  the  form  of  the  rider 
which  contains  the  terms  of  the  insurance  (Exhibit 
A,  fol.  61).  It  will  be  noted  that  at  the  top  of  the 
rider  and  immediately  above  the  name  "Atlas 
Finishing  Company"  there  is  a  blank  dotted  line. 
Tn  a  large  number  of  policies  issued  to  the  Atlas 
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Finishing  Company  and  particularly  those  which 
are  sued  upon  in  the  action  of  Samuel  Eiseman 
&  Co.,  Inc.,  against  the  Agricultural  Insurance 
Company  et  aL,  which  is  before  this  court  in  an 
appeal  brought  on  simultaneously  with  this  one, 
a  particular  owner  of  property  was  named  on  this 
line.  The  quoted  clause  refers  to  such  named  in- 
sureds when  one  is  so  designated  and  persons 
standing  in  the  position  of  the  plaintiff,  i.  e.,  un- 
named insureds,  come  in  under  the  "unused  por- 
tion" clause  of  the  provision. 

In  this  action,  the  policies  sued  upon  name  no 
specific  insureds  and  the  whole  policies  are  to  be 
considered  as  "unused  portion." 

The  plaintiff  sues  as  the  owner  of  certain  goods 
which  were  held  in  trust  by  the  Atlas  Finishing 
Company  or  were  left  with  the  Atlas  Finishing 
Company  for  which  the  Atlas  Finishing  Company 
was  liable  in  the  event  of  loss  or  damage  by  fire 
or  lightning  (fol.  42). 

The  answer  admits  the  making  of  the  several 
policies  in  suit  and  is  otherwise  substantially  a 
denial  of  knowledge  or  information  sufficient  to 
form  a  belief. 

The  answer  then  contains  five  separate  de- 
fenses, which  may  be  briefly  summarized  as  fol- 
lows : 

First  Defense.— That  after  the  issuance  of  the 
policies  and  previous  to  the  fire,  the  plaintiff  made 
an  agreement  with  the  Atlas  Finishing  Company 
for  a  valuable  consideration,  that  these  policies 
should  not  cover  plaintiff's  property  on  the  prem- 
ises of  the  Atlas  Finishing  Company,  that  the 
plaintiff  would  not  claim  the  benefit  of  these  pol- 
icies, that  plaintiff  would  procure  at  its  own  ex- 
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pense,  its  own.  insurance  on  any  property  which 
it  might  at  any  time  have  on  these  premises,  and 
that  the  plaintiff  did  procure  insurance  in  its  own 
name  (fols.  89-93). 

The  court  will  note  that  it  is  not  claimed  that 
this  agreement  was  made  between  the  plaintiff  and 
the  defendants  or  that  it  was  made  for  the  defend- 
ants' benefit  or  that  the  defendants  had  any 
knowledge  of  it  or  adopted  it. 

Second  Defense. — By  reiteration,  that  the  pol- 
icies in  suit  were  procured  by  the  Atlas  Finish- 
ing Company  who  paid  the  premiums  on  them 
(fol.  94) ;  that  at  the  time  of  the  fire,  plaintiff 
had  its  own  insurance  on  the  property  destroyed 
(fol.  94) ;  that  after  the  fire  the  plaintiff  refused 
to  ratify  or  confirm  or  adopt  the  policies  of  insur- 
ance as  having  been  issued  for  its  benefit  and 
failed  to  file  proofs  of  loss  with  the  defendants 
(fols.  95  and  96);  and  further  (Answer  to 
Amended  Complaint,  par.  15,  fols.  96-98),  that 
after  the  fire  and  before  the  commencement  of 
this  action,  the  plaintiff  "elected"  not  to  collect 
from  the  defendants  but  to  collect  the  loss  from 
its  own  insurers  and  filed  proofs  of  loss  with  its 
own  insurers. 

Third  Defense.— Payment  of  the  loss  to  the 
plaintiff  by  third  parties  (fols.  99-100). 

Fourth  Defense.— The  failure  of  the  plaintiff 
to  file  proofs  of  loss  (fols.  101,  102). 

Fifth  Defense. — A  combination  of  all  previous 
allegations  in  defense  by  reference. 

The  plaintiff  moved  at  Special  Term  for  the 
following  relief: 
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L  Striking  out  the  Fifth  alleged  defense  con- 
tained in  the  answer  upon  the  ground  that  the 
same  is  irrelevant,  redundant,  repetitious  and  un- 
necessary. This  was  granted  and  is  not  before 
this  court. 

2.  For  judgment  upon  the  pleadings  dismiss- 
ing the  First  alleged  defense  upon  the  ground  that 
the  same  is  insufficient  in  law  upon  the  face 
thereof. 

3.  For  judgment  upon  the  pleadings  dismiss- 
ing so  much  of  the  alleged  Second  defense  as  is 
contained  in  paragraph  Thirteenth  and  Fifteenth 
of  the  said  answer. 

4.  For  such  other  and  further  relief  as  may  be 
just  and  proper,  together  with  the  costs  of  this 
motion  (fols.  22,  23). 

The  court  denied  the  relief  requested  in  para- 
graphs 2,  3  and  4. 
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POINT  I 

The  allegation  of  an  alleged  agree- 
ment between  the  plaintiff  and  a 
third  party  that  the  plaintiff  would 
not  enforce  the  policies  of  insurance 
issued  by  the  defendants  is  insuffi- 
cient in  law  upon  the  face  thereof,  in 
the  absence  of  any  allegation  that 
the  agreement  was  made  for  the  ben- 
efit of  the  defendants  or  was  adopted 
by  them  or  that  there  was  any  pecu- 
niary or  other  obligation  running 
from  the  third  party  to  these  defend- 
ants. 

Seaver  v.  Ransom,  224  N.  Y.  233; 
Durnherr  v.  Ran,  135  N.  Y.  219,  222; 
Lorillard  v.  Clyde,  122  N.  Y.  498,  504; 
13  0.  J.,  page  709,  section  817. 

The  first  defense  that  the  plaintiff  and  a  third 
party,  tin  Atlas  Finishing  Company,  agreed  be- 
tween themselves  that  the  plaintiff  would  not 
claim  the  benefits  of  any  of  the  policies  of  insur- 
ance procured  from  the  defendants,  is  utterly  in- 
sufficient in  law  and  constitutes  no  answer  when 
the  defendants  are  called  upon  to  pay  to  the 
plaintiff  the  sums  provided  in  their  written  pol- 
icies of  insurance  covering  the  plaintiff. 

The  defense  appears,  on  its  face,  to  present  the 
converse  of  the  old  doctrine  of  Lawrence  v.  Fox, 
20  N.  Y.  268,  which  many  have  thought  estab- 
lished the  rule  that  where  two  parties  made  a  con- 
tract for  the  benefit  of  a  third,  the  third  can  sue. 

Tf,  however,  the  defendants  are  attempting  to 
apply  this  rule  broadly  in  their  favor,  not  for  the 
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purpose  of  suing  upon  it,  but  for  the  purpose  of 
a  defense  when  sued  upon  their  written  obliga- 
tion, they  have  not  pleaded  sufficient  facts  for  the 
application  of  the  rule.  The  defendants  have 
failed  to  plead  that  the  contract  was  made  between 
the  x)laintiff  and  the  third  party  for  the  benefit  of 
these  defendants  or  that  these  defendants  were  in 
the  contemplation  of  the  parties  making  the  al- 
leged agreement  or  that  there  was  any  pecuniary 
or  other  obligation  running  from  the  third  party, 
the  Atlas  Finishing  Company,  to  these  defend- 
ants. To  plead  the  rule,  those  cardinal  facts  must 
be  alleged  and  to  sustain  the  defense,  these  facts 
must  be  established  upon  the  trial,  and  none  of 
them  are  set  forth  in  the  present  answer. 

In  discussing  the  application  of  the  rule  in 
Lawrence  v.  Fox,  the  Court  of  Appeals  in  Seaver 
v.  Ransom,  224  N.  Y.  233,  236,  says : 

"Contracts  for  the  benefit  of  third  per- 
sons have  been  the  prolific  source  of  judi- 
cial and  academic  discussion.  *  *  *  The 
general  rule,  both  ill  law  and  in  equity 
*  *  *  was  that  privity  between  a  plain- 
tiff and  a  defendant  is  necessary  to  the 
maintenance  of  an  action  on  the  contract. 
The  consideration  must  be  furnished  by  the 
party  to  whom  the  promise  was  made.  The 
contract  cannot  be  enforced  against  the 
third  party  and,  therefore,  it  cannot  be  en- 
forced by  him.  *  *  #  In  New  York,  the 
right  of  the  beneficiary  to  sue  on  contracts 
made  for  his  benefit  is  not  clearly  or  sim- 
ply defined.  It  is  at  present  confined,  first, 
to  cases  where  there  is  a  pecuniary  obliga- 
tion running  from  the  promisee  to  the  bene- 
ficiary; 'a  legal  right  founded  upon  some 
obligation  of  the  promisee  in  the  third  party 
to  adopt  and  claim  the  promise  as  made  for 
his  benefit'  •   #  V 
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The  court  will  thus  note  that  this  defense  as 
pleaded  is  utterly  devoid  of  the  allegations  neces- 
sary to  be  alleged  where  a  third  party  seeks  to 
take  advantage  of  a  contract  made  by  two  other 
parties. 


POINT  II 

The  allegations  of  the  first  defense 
do  not  determine  the  Intention  of  the 
parties  to  the  insurance  contracts  at 
the  time  when  the  policies  were 
issued. 

In  the  court  below,  the  defendants  disavowed 
any  claim  that  they  invoked  the  doctrine  of  Law- 
rence v.  Fox  and  stated  the  theory  of  their  de- 
fense to  be  that  since  the  plaintiff  was  not  named 
in  the  policies  in  suit,  the  plaintiff's  right  to  sue 
on  them  must  depend  altogether  on  its  ability  to 
establish  its  relation  as  undisclosed  principal  to 
the  Atlas  Finishing  Company  and  the  defendants 
were  only  concerned  with  the  agreement  between 
the  plaintiff  and  the  Atlas  Finishing  Company  be- 
cause it  prevented  the  existence  of  this  relation. 

The  fallacy  of  the  defendants'  position  is  that 
the  defense  contains  no  allegations  which  tend  to 
determine  the  intention  of  the  defendants  when 

the  policies  were  issued. 

The  agency  of  the  Atlas  Finishing  Company  to 
procure  insurance  covering  the  property  of  the 
plaintiff  resulted  automatically  from  the  relation 
of  bailor  and  bailee  which  was  established  when 
the  goods  were  delivered  to  the  Atlas  Finishing 
Company.  In  Lewis  v.  Home  Ins.  Co.,  110  Misc. 
592,  181  N.  Y.  Supp.  839,  it  was  said: 
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"It  may  be  assumed  as  a  well  settled 
axiom  and  a  point  perfectly  and  entirely 
at  rest  that  the  warehouseman  has  an  in- 
surable interest  in  goods  to  which  he  has 
no  title,  and  may  recover  for  their  loss  in 
its  entirety  under  a  policy  insuring  goods 
held  'in  trust  or  on  commission,'  or  'sold 
but  not  removed.'  " 

To  the  same  effect  are: 

SMwell  v.  Staples,  19  N.  Y.  401. 
Symmers  v.  Co  n  oil,  149  A.  D.  G41;  134 

N.  Y.  Supp.  170;  affd.  207  N.  Y.  632. 
Czerweny  v.  National  Fire  Ins.  Co.. 

139  N.  Y.  Supp.  345 ; 
Waring  v.  Indemnity  Fire  Ins.  Co.,  45 

N.  Y.  606; 
California  Ins.  Co.  v.  Union  Compress 

Co.,  133  U.  S.  387;  10  Sup.  Ct.  365, 

(33  L.  Ed.  730) ; 
Home  Ins.  Co.  v.  Baltimore  Warehouse 

Co.,  93  U.  S.  527. 

It  is  not  rswnnar?  thai  tlir  plaintiff  should 
have  specifically  authorized  the  insurance.  It 
might  even  have  deliberately  failed  to  authorize 
the  insurance  without  losing  its  privilege  to  adopt 
it,  if  in  fact  insurance  covering  the  property  de- 
stroyed was  found  to  exist. 

The  leading  case  of  Lee  v.  Adsit,  37  N.  Y.  78, 
was  an  action  upon  a  policy  of  insurance  running 
to  a  named  insured  "for  whom  it  may  concern." 
The  court  said: 

"That  a  contract  made  for  his  benefit, 
but  without  his  consent  or  knowledge,  may 
be  ratified  and  adopted  by  a  principal, 
whether  made  in  the  agent's  name,  or  in 
his  own,  may  be  assumed.  Perhaps,  if  made 
by  a  total  stranger,  or  by  a  special  or  gen- 
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eral  agent,  contrary  to  an  express  prohibi- 
tion, the  contract  might  still  be  subse- 
quently adopted.  Nay,  if  a  principal,  de- 
siring to  curb  an  officiously-disposed  agent, 
should  exact  from  him  a  bond  to  abstain 
from  any  such  action,  it  may  be,  that,  in 
case  his  interest  should  dictate,  he  might 
elect  to  adopt  a  contract  perversely  made 
for  his  benefit  by  the  agent,  despite  of  all 
his  precautions  to  prevent  it." 

The  allegations  of  the  first  defense  that  after 
the  issuance  of  the  policies,  the  plaintiff  and  the 
Atlas  Finishing  Company  agreed  that  the  poli- 
cies in  suit  should  not  apply  to  property  of  the 
plaintiff,  do  not  determine  the  intention  of  the 
defendants  when  the  policies  were  issued.  The 
real  question  is  whether  the  plaintiff's  property 
came  within  the  coverage  of  the  description  of 
property  insured  as  set  forth  in  the  policies.  It 
is  significant  that  the  defendants  do  not  allege  in 
their  first  defense,  nor  anywhere  in  their  answer, 
that  the  policies  issued  were  limited  in  their  cov- 
erage to  certain  parcels  of  goods  held  on  con- 
signment by  the  Atlas  Finishing  Company  and 
not  inclusive  of  all  goods  falling  within  the  de- 
scription in  the  policy,  or  that  the  coverage  of 
the  policy  was  limited,  when  issued,  to  only  such 
property  as  the  Atlas  Finishing  Company  might 
from  time  to  time  agree  with  the  owners  to  be 
included  under  the  policies. 

The  intention  of  the  parties  to  the  insurance  at 
the  time  the  contracts  of  insurance  were  made  de- 
termines whether  or  not  the  plaintiff's  property 
was  covered  by  this  insurance. 

Joyce  on  Insurance,  2nd  Ed.  Sec.  209. 
Savage  v.  Howard  Ins.  Co.,  44  How. 
Pr.  50,  affd.  52  N.  Y.  502. 
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Joyce  (supra)  says : 

"A  policy  should  be  given  effect  accord- 
ing to  the  sense  in  which  the  parties  mutu- 
ally understood  it  when  li  was  made,  and 
such  mutual  intention  controls  as  it  ex- 
isted at  the  time  of  contracting  so  far  as  it 
may  be  ascertained  and  is  lawfuL" 

It  was  said  in  Savage  v.  Howard  Ins.  Co. 
(supra)  and  reiterated  in  the  Court  of  Appeals: 

"The  meaning  and  intent  of  insurance 
contracts,  like  all  others,  is  to  be  obtained 
first  from  the  language  employed,  and  if 
by  settled  rules  of  construction  the  intent 
is  not  clear  from  the  language  itself,  then 
the  surrounding  circumstances  existing  at 
the  time  the  contract  was  entered  into  may 
be  resorted  to  to  solve  the  difficulty  and  to 
dispel  any  obscurity.  (Dwarris,  177,  178, 
Amer.  Ed.)" 

We  are  not  concerned  here  with  the  question  of 
whether  or  not  parol  evidence  is  admissible  to 
identify  the  persons  insured  under  a  blanket  pol- 
icy of  insurance.  Tt  may  be  conceded  that  where 
a  policy  contains  a  "trust  and  commission" 
clause  or  is  issued  for  the  benefit  of  "whom  it 
may  concern"  that  parol  evidence  is  admissible 
to  identify  the  persons  and  property  intended  to 
be  covered  by  the  insurance. 

We  are  familiar  with  those  cases  and  authori- 
ties which  contains  statements  of  which  the  fol- 
lowing quotations  are  typical : 

"No  case  holds  that  'owners'  necessar- 
ily covers  all  owners ;  or  'whom  it  may  con- 
cern' necessarily  covers  all  concerned  in  a 
loss;  or  property  'in  trust'  necessarily  cov- 
ers all  trust  property.  The  parties  insured 
by  such  general  terms  arc  only  those  for 
whom  the  insurance  was  intended,  and  it 
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is  so  laid  down  in  all  the  elementary  au- 
thorities and  all  the  adjudged  cases." 

Richardson  v.  Home  Ins.  Co.,  15  J.  & 
S.  138,  155. 

"The  rule  in  these  cases  is  undoubtedly 
this:  that  it*  a  policy  is  issued  1  for  account 
of  whom  it  may  concern,'  it  is  not  only  to 
be  limited  to  those  who  have  an  insurable 
interest  in  the  property  which  may  be  law- 
fully insured,  but  must  also  be  restricted 
to  the  party  or  parties  for  whom  the  in- 
surance was  intended  and  by  whom  it  was 
previously  authorized  or  subsequently 
adopted  and  not  any  and  every  person  who 
may  chance  to  have  an  interest  in  the  prop- 
erty." 

Joyce  on  Insurance,  2nd  Edition,  Vol. 
2,  p.  1450. 

But  the  court  will  note  that  in  every  instance 
where  that  rule  is  expressed,  the  question  to  be 
determined  is  the  intention  of  the  parties  to  the 
insurance  contract  at  the  time  when  the  insurance 
was  procured. 

The  defendants  here  seek  to  limit  the  applica- 
tion of  their  insurance,  contrary  to  the  clear  writ- 
ten statement  of  the  policy,  without  declaring  at 
any  time  that  it  was  their  intent  to  so  limit  the 
insurance  when  the  policies  were  issued.  They 
contradict  their  written  contracts  and  seek  to 
avoid  liability  on  their  written  policies  by  estab- 
lishing an  agreement  made  by  the  other  contract- 
ing parties  with  a  third  person  after  their  policies 
were  issued  and  to  which  they  were  not  parties. 
This,  they  should  not  be  permitted  to  do. 

In  Home  Ins.  Co.  Baltimore  Warehouse  Co., 
93  U.  S.  527  the  court  said : 
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"When  a  policy  is  taken  out  expressly 
'for  or  on  account  of  the  owner'  of  the  sub- 
ject insured,  or  'on  account  of  whomsoever 
it  may  concern'  evidence  beyond  the  pol- 
icy is  received  to  show  who  are  the  owners 
or  who  were  intended  to  be  insured  there- 
by. In  such  cases,  the  words  of  the  policy 
fail  to  designate  the  real  party  to  the  con- 
tract, and,  therefore,  unless  resort  is  had 
to  extrinsic  evidence,  there  is  no  contract 
at  all.  Finney  v.  Bedford  Ins.  Co.,  8  Met. 
348." 

But  the  Court  BEFUSED  to  allow  parol  testi- 
mony tending  to  establish  that  the  defendant's 
policy  was  intended  to  cover  only  the  interest  of 
the  plaintiff  warehouseman  in  the  goods  and  not 
the  interest  of  other  parties  having  property 
therein. 

Upon  this  point  the  court  said: 

"Blanket  and  floating  policies  are  some- 
times issued  to  factors  or  to  warehousemen, 
intended  only  to  cover  margins  uninsured 
by  other  policies,  or  to  cov^r  nothing  more 
than  the  limited  interest  which  the  factor  or 
warehouseman  may  have  in  the  property 
which  he  has  in  charge.  In  those  cases,  as 
in  all  others,  the  subject  of  the  insurance, 
its  nature  and  its  extent,  are  to  be  ascer- 
tained from  the  words  of  the  contract  which 
the  parties  have  made.  It  is  as  true  of 
policies  of  insurance  as  it  is  of  other  con- 
tracts, that,  except  when  the  language  is 
ambiguous,  the  intention  of  the  parties  is 
to  be  gathered  from  the  policies  alone. 
There  are  cases  in  which  resort  may  be  had 
to  parol  evidence  to  ascertain  the  subject 
insured;  but  they  are  cases  of  latent  am- 
biguity. So,  in  the  construction  of  other 
contracts,  parol  evidence  is  admissible  to 
explain  such  ambiguities.  In  this  particu- 
lar, the  rule  for  the  construction  of  all 
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written  contracts  is  the  same.  Lord  Mans- 
field said  long  ago  that  Courts  are  always 
reluctant  to  go  out  of  a  policy  for  evidence 
respecting  its  meaning.  Loraine  v.  Tomlin- 
son,  Doug.  564.  And  so  are  the  authorities 
generally.  Astor  v.  Union  Ins.  Co.,  7  Cow. 
202;  Murray  v.  Hatch,  6  Mass.  465;  Levy  v. 
Merrill,  4  Greenl.  480;  Baltimore  Fire  Ins. 
Co.  v.  Loney,  20  Md.  36;  Arnould  on  Ins., 
1316,  1317,  and  notes;  2  Greenl.  on  Ev.  277. 
It  is  no  exception  to  the  rule,  that,  when  a 
policy  is  taken  out  expressly  'for  or  on  ac- 
count of  the  owner'  of  the  subject  insured, 
or  'on  account  of  whomsoever  it  may  con- 
cern,' evidence  beyond  the  policy  is  received 
to  show  who  are  the  owners  or  who  were  in- 
tended to  be  insured  thereby.  In  such 
cases,  the  words  of  the  policy  fail  to  desig- 
nate the  real  party  to  the  contract,  and, 
therefore,  unless  resort  is  had  to  extrinsic 
evidence,  there  is  no  contract  at  all.  Finney 
v.  Bedford  Ins.  Co.,  8  Met.  348." 
*•*••• 

"Without  pursuing  this  discussion  fur- 
ther, v.e  have  said  enough  to  vindicate  our 
opinion  that  the  policy  upon  which  this  suit 
was  brought  covered  the  merchandise  held 
by  the  warehouse  company  on  storage,  and 
not  merely  the  interest  of  the  bailees  in  that 
property. ' ' 

In  Lowell  Mfg.  v.  Safeguard  Ins.  Co.,  88  N.  Y. 
591,  599,  the  Court  considered  the  well-known  and 
oft-repeated  rule  that  extrinsic  facts  and  circum- 
stances known  only  to  one  of  the  parties  to  the 
policy  cannot  be  proved  by  parol  evidence  to  show 
that  such  language  moons  something  different 
from  its  plain  import  and  stated  that  the  whole- 
some  rule  above  referred  to  applied  in  suits  be- 
tween parties  to  a  written  instrument  and  did  not 
apply  as  between  strangers.   In  the  case  at  bar 
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the  action  is  between  parties  claiming  under  a 
written  instrument  and  one  of  these  parties  seeks 
to  set  up  as  a  defense  an  agreement  between  the 
other  party  and  a  stranger.  This  it  cannot  do. 

To  the  same  effect  is 

MacMaster  v.  The  Ins.  Co.  of  N.  A.,  55 
N.  Y.  222. 

POIXT  III 

The  second  defense  pleaded  is 
double  and  improper  in  form  and 
under  the  prayer  for  general  relief 
the  defendant  should  have  been  com- 
pelled to  separately  state  and  num- 
ber. 

The  Court  will  note  that  in  its  so-called  second 
defense  the  defendant  alleges  in  paragraph  Four- 
teenth (tola  95,  96),  that  the  plaintiff  has  failed 
to  file  a  proof  oi  loss  pursuant  to  the  terms  of  the 
policy.  With  this  defense  we  find  no  fault  having 
pleaded  in  our  complaint  a  waiver  of  such  filing. 

The  same  defense,  however,  goes  on  to  plead  an 
"election  of  remedies"  in  paragraph  Fifteenth 
(fols.  97,  98),  and  it  is  this  defense  we  deem  in- 
sufficient in  law  upon  the  face  thereof. 

The  second  defense  of  election  of  remedies  is 
barren  of  any  facts  upon  which  an  election  can  be 
predicated  and  the  mere  statement  that  the  plain- 
tiff ''elected"  not  to  collect  from  the  defendants, 
is  a  mere  conclusion  and  utterly  insufficient. 
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20  C.  J.  page  37,  Section  32. 

Tew  v.  Wolfsohn,  11  A.  D.  454,  s.  c.  79 

N.  Y.  S.  286,  288;  aff'd.  174  N.  Y. 

272. 

Attention  is  respectfully  called  to  the  astuteness 
with  which  this  alleged  defense  is  pleaded  for  by 
turning  over  to  the  third  defense  (fols.  99,  100) 
the  Court  will  find  a  reiteration  of  the  second  de- 
fense with  the  further  allegation  that  the  plain- 
tiff did  collect  from  the  other  two  companies 
named. 

Had  the  two  defenses  been  combined  as  one  and 
sufficient  facts  upon  which  to  predicate  an  election 
stated,  the  defense  would  not  have  been  attacked 
but  by  an  astute  division  of  the  allegations  and  the 
utter  absence  of  facts  the  defense  is  hopelessly 
bad. 

It  is  stated  in  20  C.  J.,  page  37  that: 

"An  election  of  remedies  being  an  affirm- 
ative defense,  it  must  be  pleaded  in  order  to 
be  available.  Such  plea  should  show  that 
ths  remedy  first  sught  was  an  available 
remedy  as  otherwise  no  election  is  shown." 

In  Tew  v.  Wolfsohn,  which  is  a  leading  case  on 
the  subject  of  election,  the  Appellate  Division, 
First  Department,  lays  down  the  rule  as  follows : 

"With  the  exception  of  the  case  of  Booth 
v.  Barron,  29  App.  Div.  66,  51  N.  Y.  Supp. 
391,  the  facts  in  which  are  not  fully  stated, 
and  which  has  been  expressly  disapproved 
by  McLean  v.  Sexton,  supra,  all  of  the  deci- 
sions in  this  jurisdiction,  so  far  as  they 
have  been  brought  to  our  attention,  are  to 
the  effect  that  there  is  no  conclusive  elec- 
tion until  judgment  is  entered  against  one 
or  the  other  of  the  parties  liable.  Mattlage 
v.  Poole,  15  Hun  55G,  approved  in  Coe  v. 
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Raymond,  22  Hun  461;  Cobb  v.  Knapp,  71 
N.  Y.  348,  27  Am.  Kep.  51;  Mason  v.  CocJc- 
roft,  3  Duer.  366;  Foundry  Co.  v.  Hersee, 
33  Hun  173;  Tuthill  v.  Wilson,  90  N.  Y. 
423;  Meeker  v.  Claghorn,  44  N.  Y.  349; 
Lindsay  v.  Gager,  11  App.  Div.  93,  42  N.  Y. 
Supp.  851.  Such  seems  to  be  the  rule  in 
England.  Curtis  v.  Williamson,  L.  R.,  10 
Q.  B.  57." 

It  would  seem  from  the  line  of  decisions  re- 
ferred to  by  the  Appellate  Division  that  unless 
the  plaintiff  here  had  actually  brought  an  action 
against  third  parties,  other  than  the  defendants, 
and  had  pursued  the  same  to  judgment  or  that  the 
plaintiff  had  taken  satisfaction  of  its  claim  from 
parties  other  than  the  defendants  with  full  knowl- 
edge of  its  right  and  with  intent  to  release  the 
defendants,  that  the  defense  of  election  of  rem- 
edies must  fail  utterly.  These  facts,  if  they  exist, 
are  not  pleaded. 

Considering  solely  the  defense  which  we  have 
attacked  by  this  motion  nothing  is  pleaded  except 
the  bare  conclusion  that  the  plaintiff  "elected" 
not  to  hold  the  defendants  without  stating  any 
facts  upon  which  such  election  can  be  predicated 
and  in  particular  without  stating  in  this  defense 
that  such  collection  from  third  parties  was  ever 
made. 

The  defendants  in  the  court  below  also  recog- 
nized the  correctness  of  the  plaintiff's  position 
with  respect  to  this  defense  and  expressly  dis- 
claimed that  they  were  pleading  the  doctrine  of 
"election  of  remedies"  and  sought  to  justify  their 
pleading  in  this  respect  upon  the  theory  that  the 
facts  therein  stated  were  evidentiary  of  the  de- 
fendants' claim  that  the  policies  herein  were  not 
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supposed  to  attach  to  the  plaintiff's  goods  and 
that,  therefore,  the  plaintiff  was  not  entitled  to 
recover. 

We  have  never  understood  the  rules  of  plead- 
ing to  be  that  facts  which  throw  doubt  upon  the 
plaintiff's  position  'or  facts  which  may  be  consid- 
ered by  the  jury  as  some  evidence  that  the  plain- 
tiff is  not  entitled  to  recover,  could  or  should  be 
pleaded  in  an  answer  as  "a  separate  and  distinct 
defense,"  or  in  fact  that  such  evidentiary  matter 
should  be  pleaded  at  all. 

POINT  IV 

The  order  appealed  from  should  be 
reversed  with  costs  and  the  plain- 
tiff's motion  for  judgment  upon  the 
pleading's  dismissing*  the  first  alleg  ed 
defense  upon  the  ground  that  the 
same  is  insufficient  In  law  upon  the 
face  thereof  and  for  judgment  upon 
the  pleadings  dismissing  so  much  of 
the  second  alleged  defense  as  is  con- 
tained in  Paragraphs  Thirteenth  and 

Fifteenth  of  the  said  answer,  should 
be  granted  with  costs. 

Respectfully  submitted, 

WILLIAM  OTIS  BADGER,  Jr., 
Attorney  for  Plaintiff -Appellant. 

Joseph  Thuri.ow  Weed  and 
Francis  R.  Holmes, 
Of  Counsel. 
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To  he  argued  hy 

Frederic  C.  Pitcher. 


Bnprmt  (Erntrt 

APPELLATE  DIVISION-FIRST  DEPARTMENT 


Samuel  Eiseman  &  Company,  Inc., 
Plaintiff- A  ppcllant , 

against 

Reliance  Insurance  Company, 
Mercantile  Insurance  Com- 
pany of  America,  bt  al., 

Defendants-Respondents. 


RESPONDENTS'  BRIEF. 
Statement. 

Plaint ilT  appeals  from  part  of  an  order  made  by 
Mr.  Justice  Mitchell,  and  entered  in  the  office  of 
the  Clerk  of  the  County  of  New  York  on  Decem- 
ber 15,  1922.  The  notice  of  appeal  limits  the  scope 
of  the  review  to  so  much  of  the  order  "as  denies  the 
plaintiffs  motion  for  judgment  upon  the  pleadings 
dismissing  the  first  and  second  alleged  defenses 
contained  in  the  answer"  <  Notice  of  Appeal,  fols. 
9-10). 

The  Question  involved  on  Thin  Appeal. 

The  action  is  brought  on  policies  of  fire  insur- 
ance which  the  respective  defendants  issued  to  the 
Atlas  Finishing  Company,  a  silk  finishing  mill, 
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whose  plant  is  located  at  Homestead,  N.  J.  (fols. 
<I2-:i).  On  June  22,  1921,  a  fire  occurred  at  these 
premises,  destroying  certain  property  owned  by  the 
Atlas  Finishing  Company  and  certain  other  prop- 
erty in  the  possession  of  the  Atlas  Finishing  Com- 
pany, but  owned  by  plaintiff  and  others  (Complaint, 
fol.  44). 

The  policies,  which  are  identical  in  form,  were 
leaned  to  the  Atlas  Finishing  Company  by  name 
and  covered  not  only  the  "property  of  the  assured" 
(fol.  (>1),  but  also  property  "held  by  the  assured  in 
trust  or  on  commission  *  *  *  or  left  with  the  as- 
sured, for  which  the  assured  may  be  liable  in  the 
event  of  loss  or  damage  by  fire''  (Complaint,  fols. 
ttl-2). 

The  plaintiff  is  not  named  in  the  policies. 

Before  the  loss  plaintiff  had  refused  to  pay  to 
the  Atlas  Finishing  Company  any  part  of  the  pre- 
miums on  any  of  the  policies  (Answer,  fols.  80,  90) 
and  had  agreed  with  the  Atlas  Finishing  Company 
"that  the  said  policies  of  insurance  issued  by  de- 
fendants should  not  cover  any  property  which  the 
plaintiff  might  have,  at  any  time,  on  the  premises" 
of  the  Atlas  Finishing  Company  "and  that  the 
plaintiff  would  not  claim  the  benefit  of  any  of  the 
said  policies  of  insurance"  (Answer,  fols.  90,  91). 

And  also  before  the  fire,  plaintiff  agreed  with 
the  Atlas  Finishing  Company  that  plaintiff 
"would  procure,  or  had  already  procured,  at 
its  own  cost  and  expense,  fire  insurance  by  fire 
insurance  policies  issued  directly  to  plaintiff  by 
name  and  covering  all  of  plaintiffs  property  while 
contained  in  the  premises"  of  the  Atlas  Finishing 
Company,  and  further  "that  in  case  of  loss  by  fire 
to  plaintiff's  property  while  in  said  premises,  plain- 
tiffs would  collect  its  loss  by  such  fire  solely  from 
such  policies  issued  directly  to  plaintiff  as  afore- 
said" (Answer,  fol.  91).    In  accordance  with  this 
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agreement,  plaintiff  had  insurance  of  its  own  at  the 
time  of  the  lire  covering  its  goods  in  the  premises 
of  the  Atlas  Finishing  Company  (  Answer,  fol.  92). 
This  insurance  of  plaint  ill'  s  was  in  an  amount  ten 
times  as  great  as  the  injury  to  its  goods  (Answer, 
fol.  92).  • 

Plaintiff,  however,  claims  that  it  had  the  right 
to  adopt  the  Atlas  Finishing  Company's  policies  af- 
ter the  loss  (Complaint,  fols.  44-5),  and  to  bring 
suit  in  its  own  name  on  these  policies. 

The  question  which  this  appeal  hrings  up  is, 
therefore,  whether  a  bailor  can  sue,  and  collect  the 
full  value  of  his  goods  from,  insurers  whose  policies, 
issued  to  the  bailee,  cover  generally  goods  held  by 
the  bailee  "in  trust,"  even  though  the  bailor,  before 
the  lire,  expressly  agrees  for  a  valid  consideration, 
with  the  bailee,  (a)  that — so  far  as  he  is  concerned 
— these  policies  shall  not  be  deemed  to  cover  his 
goods  and  that  he  will  not  collect  nor  attempt  to 
collect  on  these  policies,  but  (b)  that  on  the  con- 
trary, he  would  procure  his  own  insurance  in  his 
own  name  covering  his  own  property  while  in  the 
bailee's  possession;  and  even  though  he  actually 
did  have  such  insurance  in  his  own  name  at  the 
time  of  the  tire  in  an  amount  exceeding  his  loss. 

ProvitiionH  of  the  Policy. 

The  policy  form  attached  to  the  complaint  as  Ex- 
hibit A  bears  at  the  top  a  blank  line  preceded  by 
the  word  "Stock,"  and  followed  by  the  name  "Atlas 
Finishing  Company"  (printed  in  large  letters),  "as 
their  interest  may  appear"  (fol.  (51).  The  form 
is  thus  evidently  intended  to  have  the  name  of  an- 
other insured  written  in  on  the  blank  line  at  the 
top.*    This  intention,  as  well  as  the  relative  rights 

♦This  was  done  in  the  policies  sued  on  in  the  action  brought  hy 
tin's  plaintiff  against  the  Agricultural  Insurance  Company,  et  at, 
in  which  an  appeal,  in  all  other  respects  identical  with  this  appeal, 
is  to  be  argued  simultaneously  with  this  appeal. 
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of  the  Atlas  Finishing  Company  and  the  other 
named  insured  whose  name  might  he  so  written  in, 
is  made  perfectly  plain  hy  the  following  clause  con- 
tained in  the  policy : 

"This  policy  covers,  first,  the  property  of 
the  assureds  other  than  the  Atlas  Finishing 
Company,  to  the  extent  of  not  exceeding  its 
actual  cash  value  as  and  when  delivered  to  the 
Atlas  Finishing  Company,  and  then  the  un- 
used portion  of  the  policy,  if  any,  shall  cover 
the  Atlas  Finishing  Company,  or  others  on 
stock  as  more  specifically  described  above" 

(fol.  o;i). 

As  appellant's  brief  (page  3)  explains,  in  the 
policies  in  suit  no  name  was  written  in  upon  the 
blank  line  at  the  head  of  the  policy  form,  and  plain- 
tiff claims  no  precedence  under  the  clause  which  we 
ha\e  just  quoted.  IMaintiff  merely  claims  a  right, 
as  an  unnamed  insured,  to  "come  in  under  the  'un- 
used portion'  clause  of  the  provision"  (appellant's 
brief,  page  3). 

.1  mentled  Complaint. 

The  conclusions  in  the  amended  complaint  that 
the  policies  were  taken  out  for  plaintiff's  benefit, 
and  insured  the  plaintiff,  are  based  exclusively  on 
the  facts  that  the  policy  description  of  the  insured 
property  included  property  held  by  the  Atlas  Fin- 
ishing Company  "in  trust"  and  that  plaintiff  was,  at 
the  time  of  the  fire,  the  owner  of  property  so  held 
hy  the  Atlas  Finishing  Company.  There  is  no  alle- 
gation that  the  Atlas  Finishing  Company  was  under 
any  agreement  or  obligation  to  insure  for  the  plain- 
tiff's benefit. 

The  only  allegations  in  the  amended  complaint 
concerning  the  plaintiff's  right  to  sue  on  defend- 
ants' policies  are  the  following: 
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That  the  policies  "insured  the  Atlas  Finishing 
Company  and  this  plaintiff,  as  per  form  marked 
Exhibit  A  attached  to  the  original  complaint  and 
specifically  made  a  part  of  this  amended  complaint'* 
(fol.  37)  ; 

"That  the  said  policies  of  insurance,  each  and 
all  of  (hern,  were  issued  by  and  obtained  from  the 
respective  defendants  for  the  benefit  of  the  Atlas 
Finishing  Company  as  its  interest  may  appear  and 
for  the  benefit  of  whomsoever  should  have  *  *  * 
at  any  time  dining  the  term  of  the  coverage  thereof, 
any  stock,  materials  and  supplies,  or  any  other 
goods,  manufactured,  unmanufactured  and  in  the 
process  of  manufacture  *  *  *  including  labor  per- 
formed on  the  same,  the  property  of  the  assured  or 
held  by  the  assured  in  trust  or  on  commission  *  *  * 
or  left  with  the  assured,  for  which  the  assured  may 
be  liable  in  the  event  of  loss  or  damage  by  tire" 
(fols.  4041)  ; 

"That  the  plaintiff  herein  was  and  became  the 
assured  under  and  by  virtue  of  the  said  policy  of 
insurance,  the  same  having  been  issued,  taken,  and 
procured  for  the  benefit  of  the  plaintiff  as  herein 
more  full}/  appears-'  (fol.  41)  ; 

"That  during  the  coverage  of  the  said  policy  and 
at  the  time  of  the  destruction  of  the  property  by 
fire,  as  hereinafter  alleged,  the  plaintiff  had  with 
the  Atlas  Finishing  Company"  certain  property 
within  the  description  of  the  goods  insured  by  the 
policy  (fols.  42-15)  ;  and  lastly 

That  after  the  fire,  the  plaintiff  "ratified,  con- 
firmed and  adopted  the  several  policies  of  insurance 
mentioned  herein  as  having  been  issued  for  its  bene- 
fit and  as  covering  it  upon"  its  property  destroyed 
by  the  fire  (fols.  44-5). 
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iHMMf. 

The  answer  admits  that  the  policies  in  suit  were 
issued  by  and  obtained  from  the  respective  de- 
fendants for  the  benefit  of  the  Atlas  Finishing  Com- 
pany as  its  interest  might  appear  (foL  82).  By 
denial  it  puts  in  issue  all  other  facts  essential  to 
the  plaintiff's  cause  of  action.  It  also  contains  five 
defenses.  This  appeal  is  concerned  with  only  the 
first  and  second  of  these  defenses  (Notice  of  Ap- 
peal, fols.  J),  10).  The  facts  alleged  in  the  first  de- 
fense we  have  already  stated  in  substance  |  pages 
2-.'{,  supra)  and  this  defense,  together  with  the  sec- 
ond defense,  will  be  referred  to  fully  hereafter  in 
connection  with  our  discussion  of  plaintiffs  at- 
tack on  these  defenses  (  see  infra,  pages  1!>,  38-9). 

Plaintiff' h  Motion  and  Order  Appealed 

From. 

Plaintiffs  motion  with  respect  to  the  first  de- 
fense was  "for  judgment  upon  the  pleadings,  dis- 
missing the  first  alleged  defense  upon  the  ground 
that  the  same  is  insufficient  in  law  upon  the  face 
thereof  (Notice  of  Motion,  fol.  22). 

Plaintiffs  motion  with  respect  to  the  second  de- 
fense was  "for  judgment  upon  the  pleadings  dis- 
missing so  much  of  the  alleged  second  defense  as  is 
contained  in  paragraphs  13  and  15  of  the  said  an- 
swer" (Notice  of*  Motion,  fol.  22). 

On  both  these  points,  plaintiffs  motion  was  de- 
nied by  the  order  appealed  from  (fol.  17). 
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FIRST  POINT. 


The  amended  complaint  fails  to  show 
that  plaintiff  has  a  canse  of  action  on 
these  policies  issued  to  and  naming  only 
the  Atlas  Finishing  Company.  The  At- 
las Finishing  Company  had  two  kinds  of 
insurable  interests  in  plaintiff's  prop- 
erty which  it  held  "in  trust" :  ( 1)  Its  lien 
on  these  goods  for  any  labor  performed 
by  it  on  the  goods  or  for  other  charges, 
and  (2)  its  liability  to  the  plaintiff  in 
case  the  goods  were  destroyed  by  a  fire 
caused  by  its  negligence  or  in  such  other 
circumstances  as  to  render  it  liable  to 
the  plaintiff  for  the  loss. 

The  Atlas  Finishing  Company  was 
under  no  obligation  to  insure  plaintiff's 
property  for  plaintiff's  benefit.  Its  in- 
surance of  plaintiff's  property  held  by  it 
"in  trust"  was,  therefore,  primarily  for 
its  own  benefit  and  for  the  protection  of 
its  own  interests  first. 

The  amended  complaint  shows  that  at  . 
the  time  of  the  fire  the  Atlas  Finishing 
Company  did,  in  fact,  have  an  unpaid 
labor  charge  against  these  goods.  It 
also  shows  that  the  Atlas  Finishing  Com- 
pany was  actually  liable  to  the  plaintiff 
for  the  destruction  of  these  goods  by  the 
fire.  The  Atlas  Finishing  Company 
therefore  had  the  right  to  collect  from 
its  insurers,  and  to  retain,  the  full  value 
of  plaintiff's  goods,  including  labor.  The 
complaint  does  not  state  that  this  right 
has  been  released  or  abandoned. 

Where  as  in  the  instant  case,  the  hailee  takes  ant 
Insurance  on  property  held  by  him  "in  trust  or  on 
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commission"  and  the  bailor  seeks  to  benefit  by  it, 
the  rule  of  law  is  well  settled  that,  in  the  absence 
of  any  obligation  to  insure  for  (lie  bailor's  benefit, 
the  rights  of  the  bailee  in  such  insurance  are  pri- 
mary and  those  of  the  bailor  secondary  only.  It 
follows  accordingly  and  is  decided  that  unless  it 
appeare  that  these  primary  rights  of  the  bailee 
either  do  not  exist  or  have  been  satisfied,  released 
or  abandoned,  the  bailor  cannot  claim  the  benefit 
of  such  insurance.  In  the  case  at  bar  the  com- 
plaint, instead  of  negativing  the  existence  of  such 
facts  giving  a  primary  right  to  the  bailee,  express- 
ly pleads  their  existence,  and  does  not  allege  any 
facts  to  show  that  this  right  has  l>een  satisfied, 
released  or  abandoned. 

By  reason  of  the  foregoing  considerations  plain- 
tiffs own  complaint  is — even  without  consideration, 
for  the  present,  of  the  defenses  pleaded  and  attacked 
— insufficient  as  matter  of  law.* 

These  considerations  we  shall  amplify  in  the 
argument  which  follows. 

A.    The  Bailee's  Insurable  Interests. 

1.  The  bailee  has  an  insurable  interest  in  goods 
held  by  him  in  trust  to  the  extent  of  any  lien  ichieh 
he  may  hare  on  the  (foods.  Unless  released  or  aban- 
doned, the  bailee  has  the  right  to  collect  the  insur- 
ance money  to  protect  this  lien.  The  money  takes 
the  place  of  the  goods  and  the  Hen  attaches  to  the 
money  a*  it  did  to  the  goods. 

Where  the  bailee  is  under  no  obligation  to  the 
bailor,  either  by  contract  or  otherwise,  to  insure 

♦A  motion  for  judgment  on  the  pleadings,  like  a  demurrer, 
searches  the  record.  Where  plaintiff  hy  his  motion  attacks  af- 
firmative defenses  he  cannot  prevail  if  his  own  complaint  is  in- 
sufficient. (Sec  1  Hradbur\,  Rules  and  Forms  of  Pleading,  p. 
1470;  C.  P.  A.  Section  476.  Rules  of  Chnl  Practice,  No.  112; 
compare  also  Baxter  v.  McDonell,  154  N.  Y.  432). 
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for  the  bailor's  benefit,  it  lias  never  been  disputed 
that,  the  bailee,  under  policies  covering  property 
held  by  him  "in  trust,"  may  collect  the  insurance 
money  for  the  bailor's  goods  and  may  keep  so  much 
of  it  as  is  necessary  to  satisfy  his  lien  or  other 
charges  on  these  goods. 

• 

Waters  v.  Monarch  Assurance  Co.,  5  Ell. 
&  Bl.  870,  p.  881 ; 

Baltimore  Warehouse  Co.  v.  Home  Ins. 
Co.,  93  U.  8.,  527,  p.  543; 

California  Compress  Co.  v.  Cniou  Com- 
press Co.,  138  U.  S.  387,  409; 
.  Symmers  V.  Carroll,  140  App.  Div.  041.  p. 
044 ;  207  N.  Y.  632,  638; 

Johnston  v.  Charles  Ahresch  Co.,  123  Wis. 
130 ; 

Richards  on  Insurance  (3*1  Ed.),  p.  73; 
Joyce  on  Insurance,  Vol.  II,  Sec.  022; 
20  Corp.  -/nr..  Fire  Ins.,  pp.  20,  443,  441 ; 
Home  Ins.  Co.  v.  Ry.  Co.,  71  Minn.  20(! ; 
Lancaster  Mills  v.  Merchants'  Cotton-press 
Co.,  SO  Tenn.  1.  p.  45. 

Even  in  a  case  where  the  bailee  has  agreed  to  insure 
and  by  consent  has  charged  the  expense  of  insur- 
ance to  the  bailor  fas  in  California  Ins.  Co.  v.  Union 
Compress  Co.,  133  1T.  8.  387),  it  is  recognized  that 
the  bailee  still  has  the  right  to  collect  the  proceeds 
of  a  policy  standing  in  his  own  name  and  to  retain 
the  amount  of  his  lien  (see  133  U.  8.,  p.  40!)  >.  His 
right  to  collect  the  insurance  takes  the  place  of  his 
right  to  keep  possession  of  the  goods  until  his  lien 
is  satisfied  and  he  cannot  legally  be  deprived  of  bis 
right  to  reimburse  himself  out  of  the  insurance 
money,  any  more  than  he  can  legally  lie  deprived  of 
the  security  of  his  lien.  The  bailee  "has  the  same 
Hen  upon  the  insurance  money  that  he  had  upon  the 
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goods  themselves"  {  Johnson  v.  Campbell,  120  Mass. 
440)-* 

In  a  ease  where  the  fire  is  caused  by  the  bailee's 
negligence,  the  lien,  strictly  speaking,  is  lost  for,  in 
that  event,  the  bailor  is  no  longer  liable  to  the 
bailee  for  labor  which  the  latter  has  performed  on 
the  goods  before  they  were  destroyed.  {Cohen  v. 
Moshkoiritz,  17  Misc.  380,  300;  Kafka  v.  Lcvensohn, 
IS  Misc.  202,  p.  207;  (iraber  v.  Rubin,  110  Misc. 
108,  p.  110).  In  such  a  case  the  bailee's  right 
to  collect  the  insurance  is  no  less  plain,  although  it 
rests  upon  a  different  ground.  In  that  situation 
the  insurance  which  the  bailee  has  procured  con- 
stitutes the  only  source  from  which  he  can  obtain 
payment  for  the  labor  which  he  has  expended  on 
the  destroyed  goods.  Thus  the  bailee's  right  to  the 
insurance  money  to  the  extent  of  his  labor  charges 
is  equally  clear,  whether  the  fire  was  caused  by  his 
negligence  or  not. 

2.  The  bailee  also  has  an  insurable  interest  to  the 
full  value  of  tlie  goods,  because,  if  the  goods  are  de- 
stroyed by  a  fire  caused  by  the  bailee's  negligence, 
he  is  liable  to  the  owner  of  the  goods  for  the  value 
of  them  and  thix  possible  liability,  in  the  absence 
of  any  agreement  to  the  contrary,  gives  the  bailee 
the  prior  right  to  collect  the  insurance  money. 


*In  a  case  where  the  loss  is  not  due  to  negligence  on  the  part 
of  the  bailee,  the  bailee's  right  to  collect  from  the  bailor  for  labor 
expended  on  the  bailor's  goods,  of  course,  survives  the  loss. 

IV  ft  clan  v.  Ansonia  Clock  Co.,  97  N.  Y.,  293 ; 

Hayes  v.  Gross,  9  App.  Div.  12,  aff'd  on  opinion  below, 

162  N.  Y.  610; 
Rhodes  v.  Hinds,  79  App.  Div.  379. 

And  the  bailee's  insurers,  on  payment  of  the  loss  to  the  bailee, 
are  entitled  to  be  subrogated  to  the  bailee's  right  to  collect  his 
labor  claim  from  the  bailor. 

Standard  Fire  Ins.  Policy,  Lines  197-200; 

Lee  v.  Adsit,  37  N.  Y.  78.  p.  98; 

Aetna  Fire  Ins.  Co.  v.  Txlcr,  16  Wend.  385,  p.  399; 

Excelsior  F.  Ins.  Co.  v.  R.  Ins.  Co..  55  N.  Y.  343,  p.  359; 

U.  S.  v.  American  Tobacco,  166  U.  S.  468; 

West  of  Eng.  Ins.  Co.  v.  Isaacs,  66  L.  J.  B.  N.  S.  36 
(1897). 
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This  right  to  reeoyer  the  full  value  of  the  de- 
stroyed poods  is  put  upon  the  ground  that  "having 
the  possession  of  tlie  property  exclusive  as  to  all 
but  the  owner,  to  whom  they  are  responsible,  they 
have  the  right  to  protect  from  loss,  so  that  it.  or  its 
value  may  he  rendered  to  tin*  owner  when  he  calls 
tor  his  own"  (Wariutf  v.  Ins.  Co.,  45  N.  Y.  GOG, 
p.  G12),  or,  that  "in  order  to  protect  himself  against 
his  own  responsibility"  ( i.  e.,  liability  to  the  owner) 
"as  well  as  to  secure  his  lien,  he  may  cause  the 
poods  in  his  custody  to  be  insured  to  their  full 
value"  (Phoeiliw  Ins.  Co.  v.  Eric  T.  Co.,  117  U.  S. 
312,  p.  324). 

(B)  The  complaint  affirmatively  shows  that 
plaintiff  has  no  cause  of  action.  It  shows  that 
the  Atlas  Finishing  Company  has  an  unpaid  labor 
charge  against  these  goods.  It  also  expressly  al- 
leges that  the  Atlas  Finishing  Company  was  liable 
for  the  loss.  It  fails  to  allege  that  by  contract  or 
otherwise  the  Atlas  Finishing  Company  was  under 
any  obligation  to  plaintiff  to  insure  plaintiff's 
goods  for  plaintiff's  benefit. 

(1)  The  complaint  shows  that  labor  performed 
on  plaintiff's  (foods  by  the  Atlas  Finishing  Com- 
pany to  the  value  of  .^l^MT.ST  was  unpaid  at  the 
time  when  the  (foods  were  destroyed,  and  at  the, 
time  suit  was  commenced.  It,  therefore,  affirma- 
tirely  appears  on  the  face  of  the  complaint  that  the 
Atlas  Finishiny  Company,  as  uyainst  the  plaintiff, 
is  entitled  to  collect  the  insurance  on  plaintiff's 
yoods  and  satisfy  its  labor  claim  out  of  the  pro- 
CiC(l8. 

The  alleged  12.1,135.(52  loss  on  plaintiff's  goods, 
for  which  plaintiff  seeks  to  recover  from  each  de- 
fendant its  proportion,  includes  "the  value  of  cer- 
tain labor  performed  thereon  and  to  be  paid  by  the 


12 


plaintiff  in  the  sum  of  $1,307.87."  (Complaint,  fol. 
4C.) 

Even  if  tin*  plaintiff  had  been  a  named  insured, 
whose  name  had  been  written  in  on  the  dotted  line 
at  the  top  of  the  policy  form  (see  fol.  61),  it  could 
not  have  collected  the  full  value  of  its  goods  includ- 
ing labor,  for  the  policy  by  its  express  terms  (fol. 
63)  "covers,  first,  the  property  of  the  assureds  other 
than  the  Atlas  Finishing  Co.,  to  the  extent  of  not 
exceeding  its  actual  cash  value  as  and  when  de- 
livered to  the  Atlas  Finishing  Co."  (fol.  63). 

But  this  plaintiff,  who  is  not  named  in  the  policy 
and  for  whose  benefit,  so  far  as  the  complaint  shows, 
the  Atlas  Finishing  Company  was  under  no  obliga- 
tion to  maintain  insurance,  is  here  claiming  the 
right  to  collect  from  the  Atlas  Finishing  Company's 
insurers  the  very  amount  which,  plaintiff  alleges, 
it  was  itself  to  pay  to  the  Atlas  Finishing  Com- 
pany for  labor  performed  on  plaintiff's  goods. 

To  permit  such  a  claim  to  succeed  would  not  only 
permit  the  debtor  to  collect  the  creditor's  insurance, 
but  would  completely  disregard  the  insurer's  equit- 
able right  (in  a  case  where  the  fire  was  not  caused 
by  the  bailee's  negligence)  to  be  subrogated  to  the 
bailee's  labor  claim  and  to  collect  it  from  the 
bailor  (supra,  foot-note,  p.  10). 

The  effect  of  the  existence  of  an  unpaid  labor 
or  other  charge,  upon  a  content  ion  that  the  bailee's 
volunteer  insurance  of  goods  "held  in  trust  or  on 
commission"  exists  for  the  bailor's  benefit,  is  clear- 
ly explained  in 

Lee  v.  Adsit,  37  X.  Y.  78. 

In  that  case  the  action  was  directly  between 
bailee  and  bailor.  The  plaintiff  there  was  a  con- 
signee who  had  made  advances  on  defendant's  lum- 
ber and  had  charges  against  it.  After  the  destruc- 
tion of  this  lumber  by  fire,  he  sued  the  bailor  for 
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these  advances  and  charges.  The  defendant  bailor 
sought  to  defeat  the  claim  by  showing  that  the 
plaintiff  had  collected  the  full  amount  of  policies 
which  the  plaintiff  had  taken  out  in  his  own  name, 
covering  not  only  his  own  goods,  but  also  goods 
held  by  him  "in  trust/'  Thus,  defendant  argued, 
the  charges  and  advances  had  in  effect  been  paid. 
Plaintiff,  however,  maintained  that  he  had  not 
claimed  nor  collected  from  his  insurers  anything 
on  account  of  plaintiff's  goods.  Like  the  plain- 
tiff here,  the  defendant  in  that  case  did  not 
allege  that  the  bailor  was  under  any  obliga- 
tion or  duty  to  insure  defendant's  goods,  but  simply 
that  his  lumber  came  within  the  policy  description, 
and  that  he  had  adopted  the  insurance  after  the 
loss.  The  Court  of  Appeals,  in  holding  that  he 
could  claim  no  benefit  under  the  plaintiffs  policy, 
pointed  out  that  he  could  not  ado/it  the  plaintiff's 
policy  to  the  e.rtent  of  collecting  from  the  plaintiff's 
insurers  what  he  himself  owed  to  the  plaintiff.  The 
following  passage  from  that  opinion  (p.  98)  tits  the 
present  case  exactly : 

"The  advances  and  charges  were  debts  due 
from  the  defendants  to  the  plaintiffs.  The  lien 
was  only  a  security  therefor.  The  insurer  of 
a  creditor's  lien  is  entitled,  on  paying  the  loss, 
to  be  subrogated  to  the  demand  of  the  creditor. 
Consequently,  the  defendants  lost  nothing  by 
the  plaintiff's  omission  to  claim  from  the  in- 
surers their  charges  and  advances  on  the  lum- 
ber in  question.  Of  course,  a  different  rule  ap- 
plies where  the  debtors  pay  or  allow  themselves 
to  be  charged  with  the  premium  paid  by  their 
creditors,  on  an  insurance  made  by  the  credi- 
tors to  cover  their  own  specific  property  as  lien- 
holders.    (Phillips  on  Ins.,  3d  ed.,  Sec".  307.)" 

On  the  other  hand,  if  the  Atlas  Finishing  Com- 
pany has  lost  its  right  to  collect  for  its  labor 
charges  from  the  plaintiff  because  the  tire  was 
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caused  by  its  negligence  (supra,  p.  10),  then  the 
policies  in  suit  are  the  only  security  which  the 
Atlas  Finishing  Company  has  for  the  payment  of 
its  labor  charges.  It  is  therefore  clear  that  whether 
the  fire  was  or  was  not  caused  by  the  negligence  of 
the  Atlas  Finishing  Company,  it  has  in  any  event 
the  right  to  collect  from  its  insurers  and  retain  the 
amount  of  its  unpaid  labor  charges. 

(2)  The  complaint  alleges  in  so  many  irords  that 
the  Atlas  Finishing  Company  "teas  liable  in  the 
event  of  loss  or  damage  by  fire"  for  the  goods  for 
which  plaintiff  seeks  to  recover  (fols.  42-3).  That 
fact  alone  is  sufficient  to  preclude  the  plaintiff  from 
bringing  action  on  the  policies  in  suit. 

The  actual  liability  of  the  Atlas  Finishing  Com- 
pany to  the  plantiff  for  the  loss  by  lire  of  plaintiffs 
goods  as  alleged  in  the  complaint  (fols  42-3)  is  a 
complete  answer  to  plaintiffs  claim. 

As  we  have  seen,  in  the  absence  of  any  agree- 
ment, or  obligation  to  insure  for  the  bailor's  bene- 
fit, the  bailee's  insurance  on  property  held  "in 
trust''  is,  up  to  the  actual  amount  of  his  lien  on 
or  charges  against  these  goods,  entirely  for  the 
bailee's  own  benefit.  This  is  true  whether  the  fire 
was  or  was  not  caused  by  the  bailee's  negligence 
(supra,  ])]).  9-10).  It  is  important,  however, 
whether  the  fire  was  or  was  not  caused  by  the  neg- 
ligence of  the  hailee,  for  it  is  this  fact  which  will 
determine  whether  the  bailee  holds  (lie  balance  of 
the  insurance  money,  in  excess  of  his  lien,  for  the 
bailor's  benefit  or  not.  If  the  fire  was  not  caused 
by  the  bailee's  negligence,  then  the  excess,  remain- 
ing in  the  bailee's  hands  after  the  satisfaction  of 
his  own  lien  or  charges,  in  reality  "supplies  the 
place  of  the  goods  consumed  and  in  equity  belongs 
to  the  owner  of  the  goods'-  and  when  it  is  paid  to 
the  owner  by  the  bailee,  the  bailee  is  merely  return- 
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ing  to  the  owner  what  is  his.  "It  is  this  equity 
alone  which  furnishes  the  foundation  of  the  owner's 
claim"  to  this  excess. 

Stillwcll  v.  Maples,  19  X.  Y.  401,  i».  400; 
(hitman  v.  Rogers,        St.  Kep.  2(54. 

But  where  the  fire  is  caused  hy  the  bailee's  neg- 
ligence (Home  Insurance  Co.  v.  Rail  nag  Co.,  71 
Minn.  200),  or  where  the  bailee  is  by  contract, 
statute,  custom  or  otherwise  bound  to  reimburse 
the  owner  for  the  loss  of  the  goods  by  fire  (Siegcl 
v.  Spear  Co.,  234  X.  Y.  479 ;  North  Brit- 
ish tt:  McrncanlUc  Ins.  Co.  v.  London,  Liverpool 
d-  Clobe  Ins.  Co.,  5  Ch.  Div.  509;  Deming  &  Co.  v. 
Merchants'  Cotton-press  Co.,  90  Tenu.  300),  then 
the  bailee  collects  the  full  value  of  the  goods  ex- 
clusively for  his  own  benefit  to  satisfy  his  liability 
to  the  bailor  and  if  he  pays  the  money  over  to  the 
bailor,  he  does  so  "not  as  trustee  but  in  satisfac- 
tion of  his  own  liability  to  the  bailor"  I  Home 
Ins.  Co.  v.  Railway  Co.,  supra).  And  the  bailee's 
actual  liability  to  the  owner  was  held,  in  these 
cases,  to  determine  conclusively  thai  the  volunteer 
insurance  maintained  by  the  bailee  on  these  goods, 
"as  goods  held  in  trust"  did  not  exist  for  the  owner's 
benefit  at  all  but  exclusively  for  the  bailee's  benefit. 

In  Home  Insurance  Co.  v.  Rail  wag  Co.  (supra) 
the  question  was  whether  a  carrier's  insurer,  whose 
policy  covered  only  freight  charges  and  the  liability 
of  the  carrier  to  the  shippers,  could  claim  contribu- 
tion from  eleven  other  companies  that  had  issued 
to  this  same  carrier  policies  covering  goods  "held 
by  them  in  trust  or  on  commission."  The  fire,  in 
that  case,  was  caused  by  the  negligence  of  the  rail- 
road's employees,  so  that  the  carrier  was  liable  to 
the  shippers  for  their  loss.  The  claim  for  contri- 
bution was  allowed  on  the  ground  that  in  these 
circumstances  all  twelve  policies  covered  the  goods 
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exclusively  for  the  benefit  of  the  carrier,  because 
its  actual  liability  to  the  shipper  amounted  to  the 
full  value  of  these  goods.  The  reasoning  on  which 
this  conclusion  was  based  is  fully  stated  in  the  fol- 
lowing extract  (p.  302)  : 

"Now,  if  a  loss  by  fire  occurred  which  was 
covered  by  those  eleven  policies,  and  the  rail- 
way company  had  no  claim  for  freight  or  other 
charges,  and  was  not  liable  for  the  loss  to  the 
shipper,  it  would  hold  the  whole  amount  re- 
covered on  the  policies  in  trust  for  the  ship- 
per; but,  if  it  was  liable  to  them  for  the  whole 
loss,  it  would  not  hold  the  amount  recovered  in 
trust  at  all,  but  would  hold  the  same  in  its  own 
right,  to  indemnify  itself  for  its  liability  to 
them,  and  when  it  jmid  the  same  over  to  them, 
wouJd  do  so,  not  as  trustee,  but  in  satisfaction 
of  its  own  liability  to  them, 

"If  these  conditions  existed  when  the  loss 
occurred,  the  insurance  was  at  that  moment 
nothing  but  an  indemnity  to  the  insured  for  his 
liability  to  the  shipper,  precisely  the  same  as 
was  the  insurance,  furnished  by  the  plaintiff 
insurance  company.    Such  is  this  case." 


We  have  thus  seen  that  the  complaint  itself  fails 
to  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that,  therefore,  plaintiff  in  any  event  can- 
not attack  successfully  the  defendants'  defenses. 

In  our  following  points  we  shall  demonstrate  that 
the  facts  specifically  alleged  in  the  first  and  second 
defenses  constitute  an  insuperable  bar  to  plaintiff's 
recovery. 
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SECOND  POINT. 

The  facts  alleged  in  defendant's  first 
defense  show  that  the  policies  in  suit 
were  not  intended  for  plaintiff's  bene- 
fit. It  cannot  be  presumed  that  the  At- 
las Finishing  Company  in  procuring 
these  policies  intended  them  for  the 
benefit  of  those  customers  who  would 
not  only  refuse  to  pay  any  part  of  the 
premiums,  but  would  even  contract  not 
to  claim  the  benefit  of  these  policies. 

Appellant  insists  that  the  Atlas  Finishing  Com- 
pany, at  the  time  it  procured  the  policies,  intended 
them  for  the  plaintiff's  benefit.  No  fact  or  circum- 
stance is  alleged  in  the  complaint  which  would  sup- 
port that  conclusion.  It  rests  solely  on  the  broad 
general  wording  of  the  policy  form  {supra,  p.  4). 

The  policy  form  in  its  terms  is  indeed  broad 
enough  to  cover  all  goods  held  in  trust  and  all  goods 
left  with  the  Atlas  Finishing  Company  for  which 
it  might  be  liable  in  case  of  loss  or  damage  by  fire. 
And  its  terms  are  broad  enough  to  cover  the  in- 
terest of  all  owners  of  all  such  property.  This  is 
not  disputed,  but  it  is  well  settled  that  (he  inten- 
tion of  the  named  insured  to  protect  goods  held  "in 
trust  or  on  commission"  and  to  protect  the  in- 
terest of  the  owners  of  such  goods,  is  not  neces- 
sarily as  broad  as  the  terms  of  the  policy. 

"A  policy  made  in  the  name  of  a  particular 
person  'for  whom  it  may  concern'  or  with  any 
other  equivalent  clause,*  will  be  applied  to  the 
interest  of  the  party  or  parties,  and  only  the 
party  or  parties,  for  whom  it  is  intended  by  the 
party  who  affects  it,  if  such  party  has  author- 


♦Such  as  "in  trust  or  on  commission"  (Utica  Canning  Co.  v. 
Home  Insurance  Co.,  1.12  App.  Div.  420,  p.  424). 
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ized  its  being  made  beforehand,  or  subsequently 
adopt 8  it." 

Lee  v.  Adsit,  37  N.  Y.  78,  pages  89-90. 

"The  technical  phrase  'for  whom  it  may  con- 
cern/ or  any  other  words  of  equivalent  import 
in  such  a  policy  will  he  applied  to  the  interest 
of  the  party  for  whose  benefit  it  teas  intended 
by  the  person  icho  procures  or  orders  the  in* 
surance.  These  terms  will  not  carry  the  bene- 
fit of  a  policy  to  a  risk  or  an  interest  not  fairly 
within  the  contemplation  of  the  parties  to  the 
policy." 

Duncan  V.  C.  M.  Ins.  Co.,  129  N.  Y.,  page 
244. 

See  also 

Joyce,  Vol.  II,  Sec.  619,  page  1452. 

"No  case,"  it  has  been  precisely  noted, 

"holds  that  'owners'  necessarily  covers  all 
owners;  or  'whom  it  may  concern'  necessarily 
covers  all  concerned  in  a.  loss;  or  property  'in 
trust'  necessarily  covers  all  trust  property. 
The  parties  insured  by  such  general  terms  are 
only  those  for  whom  the  insurance  was  in- 
tended, and  it  is  so  laid  down  in  all  the  ele- 
mentary authorities  and  all  the  adjudged 
cases." 

Richardson  v.  Home  Ins.  Co.,  15  J.  &  S. 
138,  pages  154-5. 

Even  where  the  language  of  the  policy  defines 
generally  the  class  of  persons  whom  the  named  in- 
sured intended  to  benefit,  such  as  "the  owners," 
special  facts  may  be  adduced  to  show  that  it  was  not 
intended  to  benefit  a  particular  member  of  that 
class. 

Catlett  v.  Pacific  Ins.  Co.,  1  Wend.  561, 
p.  575,  alY'd  4  Wend.  75,  cited  in  Lee  v. 
Adsit,  37  N.  Y.,  pages  92-3. 
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Where,  as  here,  the  policies  do  not  refer  to  "the 
owners,"  or  "the  consignors,"  as  intended  to  be  in- 
sured, "they  can  only  embrace  the  interest  of  any 
consignor" — or  of  any  particular  owner — "by  a 
free  construction  as  to  a  presumed  intent."  (Lee  v. 
Adsit,  37  N.  Y.,  page  93.)  This  "presumed  intent" 
resting  on  a  "free  construction"  of  the  policy,  can- 
not prevail  in  the  face  of  actual  facts  which  plainly 
show  that  these  policies  were  not  intended  for  the 
benefit  of  a  particular  consignor  or  owner. 

Here  the  first  defense  alleges  actual  facts  which, 
without  question,  show  that  these  policies  were  not 
intended  by  the  Atlas  Finishing  Company — the 
person  procuring  the  policies — to  by  for  the  plain- 
tiff's benefit.  The  facts  alleged  in  the  first  defense 
are  briefly  these: 

The  policies  in  suit  were  procured  by  and  issued 
to  the  Atlas  Finishing  Company  (fol.  89). 

The  Atlas  Finishing  Company  paid  the  pre- 
miums. The  plaintiff  refused  to  pay  any  part  of 
the  premiums  |  fol.  89). 

Before  the  fire  it  was  agreed  between  plaintiff 
and  the  Atlas  Finishing  Company,  for  a  valuable 
consideration,  that  the  policies  in  suit  should  not 
be  deemed  to  insure  the  plaintiff's  property  for  the 
plaintiffs  benefit  and  that  plaintiff  would  not  claim 
the  benefit  of  any  of  these  policies  I  fol.  90). 

It  was  also  agreed  between  plaintiff  and  the  Atlas 
Finishing  Company,  for  a  valuable  consideration, 
that,  the  plaintiff  would  maintain  its  own  insurance 
on  its  property  while  on  the  premises  of  the  Atlas 
Finishing  Company,  and  in  case  of  loss,  look  to  its 
own  insurers  (fol.  91). 

Plaintiff,  in  accordance  with  this  agreement,  had 
at  the  time  of  the  fire,  insurance  covering  this  loss, 
in  the  amount  of  $250,000  (fol.  91) — approximately 
ten  times  the  amount  of  the  loss  alleged  in  the  com- 
plaint (fol.  40). 
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As  wo  have  seen,  appellant's  argument  is  that  the 
Atlas  Finishing  Company  intended  these  policies 
for  the  benefit  of  every  person  who  should  have 
property  coming  within  the  description  of  the  prop- 
erty described  in  the  policies  (supra,  p.  4,  17,  Com- 
plaint, fol.  40).  The  short  answer  to  that  argu- 
ment, is  this: — even  if  we  accept  plaintiffs  as- 
sumption that  the  agreement  with  the  Atlas 
Finishing  Company  was  made  after  the  pol- 
icies were  issued  and  even  if  we  accept  the 
Atlas  Finishing  Company's  intention  at  the 
time  the  policies  were  issued  as  the  sole  test — 
(he  plaintiff  still,  on  the  facts  of  the  first  defense, 
cannot  come  within  that  intention.  It  may  per- 
haps be  presumed,  nothing  appearing  to  the  con- 
trary, that  a  bailee  intended  the  insurance  which 
he  has  procured  at  his  own  expense,  on  goods  held 
by  him  in  trust,  to  be  for  the  benefit  of  the  owners 
as  well  as  himself.  Hat  it  can  never  be  presumed 
that  when  he  took  oat  the  polu-y  in  his  own  name 
and  paid  the  premium  oat  of  his  oirn  pocket,  he 
had.  it  in  mind  to  protect  the  interest  of  those  who 
Should  subsequent  la  promise  him,  for  a  valuable 
consideration,  that  they  would  claim  no  benefit 
under  it. 

A  fortiori  if  at  the  time  that  the  policies  in  suit, 
were  issued,  the  agreement  alleged  in  the  first  de- 
fense was  already  in  existence1 — and  there  is  nothing 
in  the  defense  to  show  that  it  was  not  then  in  exist- 
ence (infra,  p.  80) — it  certainly  cannot  be  presumed 
that  the  Atlas  Finishing  Company,  when  it  procured 
and  paid  for  this  insurance,  intended  to  protect  the 
interests  of  the  plaintiff. 

Thus  whether  the  agreement  set  forth  in  the  first 
defense  was  made  before  or  after  the  issuance  of  the 
policies,  it  must  be  presumed  that  the  Atlas  Fin- 
ishing Company  did  not  intend  these  policies  for 
plaintiff's  benefit  and  hence  the  policies  could  not 
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in  any  circumstances  lie  adopted  by  tlie  plaintiff. 
Tliis  is  made  perfectly  plain  in  Lcc  v.  Adsti  \'M 
X.  V.  78),  cited  and  quoted  from  at  appellant's 
brief  pages  U  and  10.  Appellant  there  quotes  from 
the  opinion  the  well-known  rule  that  a  principal 
may  adopt  a  contract  made  l>y  the  agent  without 
the  principal's  knowledge,  provided  the  contract 
was  intended  for  the  principal's  benefit,  and  also 
quotes  dictum  to  the  effect  that  "perhaps"  it  might 
be  adopted  even  if  the  agent  had  made  the  contract 
contrary  to  the  express  instructions  of  his  principal, 
provided  the  agent,  in  spite  of  these  instructions, 
did  in  fact  make  the  contract  for  the  principal's 
benefit  (Opinion,  p  87.).  But  the  Court  of  Appeals 
proceeds  to  point  out  that  if  the  agent,  instead  of 
violating  his  instructions,  follows  them,  and  does 
not  make  the  contract  for  the  principal's  benefit, 
but  for  his  own  benefit,  then  there  is  nothing  for 
the  principal  to  ratify,  saying  at  page  89: 

"But  where  the  proof  establishes  that  the 
principal's  interest  was  not  intended  to  be  cov- 
ered, it  forms  an  insuperable  bar  to  a  recovery. 
Its  necessary  legal  effect  is  to  exclude  him  froin 
all  privity  in  the  contract." 
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THIRD  POINT 

The  facts  alleged  in  the  first  defense 
conclusively  show  that  plaintiff  no 
longer  had  any  right  to  adopt  the  Atlas 
Finishing  Company's  policies  at  the 
time  it  attempted  to  adopt  them. 

The  allegation  of  the  answer,  admitted  by  plain- 
tiff's motion  for  judgment  on  the  pleadings,  is  that 
the  agreement  set  forth  in  the  first  defense  was 
made  before  the  fire  (fols.  89-93).  It  was  not  until 
after  the  fire  that  plaintiff  made  any  attempt  to 
ratify  or  adopt  the  policies  of  the  Atlas  Finishing 
Company  (Complaint,  fol.  45).  And  the  facts  al- 
leged in  the  first  defense  show  that  if  it  had  ever 
been  open  to  plaintiff  to  adopt  the  policies,  this 
right  of  adoption  had  been  lost,  before  the  fire,  by 
the  agreement  entered  into  between  plaintiff  and 
the  Atlas  Finishing  Company  that  plaintiff  would 
not  claim  any  part  of  the  proceeds  of  these  policies. 

Appellant's  whole  argument  is  premised  upon 
the  two  propositions  (1)  that  it  will  be  con- 
clusively presumed  from  the  wording  of  the  pol- 
icies in  suit  that  they  were  intended  to  be  for  the 
benefit  of  every  person  owning  property  which  the 
Atlas  Finishing  Company  held  "in  trust,"  and  (2) 
that  this  presumed  intention  gave  to  every  such 
owner  an  indefeasible  right  to  adopt  and  enforce 
the  policies — a  right  that  could  not  be  qualified, 
curtailed  or  destroyed  by  any  event  occurring  af- 
ter the  policy  was  taken  out. 

The  fallacy  of  the  first  of  these  two  general  pre- 
mises we  have  already  demonstrated  {supra,  pp. 
17-19). 

The  second  of  these  general  promises  ignores  the 
fact  that  there  is  nothing  in  the  pleadings  to  in- 
dicate whether  the  agreement  was  made  before 
or  after  the  issuance  of  the  policies  (Answer, 
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fol.  90).  Hut  we  shall  adopt,  for  the  pur- 
pose of  the  argument,  appellant's  assumption 
that  the  agreement  was  made  after  the  issu- 
ance of  the  policies  and  shall  proceed  to  show 
that,  even  on  that  assumption,  the  second  of  appel- 
lant's premises  is  erroneous.  Specifically  we  shall 
show  that  such  a  general  intention  on  the  part  of 
the  Atlas  Finishing  Company  to  insure,  not  only 
its  own  interest  in  property  held  by  it  in  trust,  but 
the  owners'  interests  as  well,  did  not  give  every 
owner  of  such  properly  an  indefeasible  right  to 
adopt  the  Atlas  Finishing  Company's  policies  after 
loss  and  to  bring  suit  on  them,  but  that  a  particular 
owners'  right  to  adopt  such  policies  after  loss  de- 
pends on  many  contingencies,  and  may  be  destroyed 
or  lost  through  events  occurring  after  the  issuance 
of  (he  policies. 

(1)  The  insurance  of  plaintiff's  interest  under 
the  policies  in  suit  is  volunteer  insurance.  The 
plaintiff's  inchoate  right  to  adopt  the  policy  is 
"subordinate  to  the  right  of  the  party  who  obtains 
the  policy  to  deal  with  it  as  he  pleases"  (Still well 
v.  Staples,  19  N.  Y.  401). 

If  the  policies  in  suit  covered  plaintiff's  interest 
in  its  goods  at  all,  the  insurance  was  to  that  extent 
gratuitous  on  the  part  of  the  Atlas  Finishing  Com- 
pany. The  Atlas  Finishing  Company  was  not  un- 
der obligation  to  insure  for  the  plaintiff  {supra, 
p.  4),  and  the  plaintiff  paid  nothing  for  (his 
insurance  (supra,  p.  10).  Volunteer  insur- 
ance of  this  character,  like  any  other  unauthor- 
ized act  of  agency,  gives  the  principal  no  rights 
whatever  up  to  the  time  when  the  unauthor- 
ized act  is  adopted  by  him.  This  general  rule  of 
agency  was  applied  to  the  precise  question  of  vol- 
unteer insurance  in  Mill well  v.  Staples  (19  N.  Y. 
401).    The  opinion  in  that  case  (by  Selden,  J.) 
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clearly  expounds  the  absolute  right  of  the  agent — 
before  the  principal  has  adopted  the  unauthorized 
insurance — to  deal  with  the  policy  as  his  own — to 
collect  the  full  amount  for  the  satisfaction  of  his 
own  loss,  or  even  to  cancel  the  policy,  if  he  so 
chooses  before  loss. 

"The  right  of  the  owner  of  the  goods  to  ratify 
or  adopt  such  a  policy,  whether  before  or  after 
a  loss,  must,  from  the  nature  of  the  case,  be 
subject  to  certain  limitations;  that  is,  it  must 
he  subordinate  to  the  r'ujht  of  the  party  who 
obtained  the  policy,  to  deal  irith  it  as  he 
pleases,  up  to  the  time  of  its  actual  adoption. 
Until  then  it  is  plain  that  no  interest  is  vested 
in  the  principal,  or  obligation  imposed  upon 
the  agent.  I  speak  now,  of  course,  of  a  case 
where  the  act  of  the  agent  in  procuring  the  pol- 
icy was,  as  in  the  present  instance,  purely  vol- 
untary and  not  pursuant  to  any  direction  of 
the  principal  or  obligation  growing  out  of  the 
nature  of  the  business.  Suppose  in  such  a  case 
the  agent  should  surrender  the  policy  to  the 
insurer,  receiving  back  the  premium,  or  even 
gratuitously  cancel  it,  what  right  of  the  prin- 
cipal or  duty  of  his  own  would  he  thereby  vio- 
late? Clearly  none.  So  long  as  the  option  of 
the  owner  of  the  goods  to  adopt  or  reject  the 
policy  continues,  so  long  must  the  absolute 
control  of  the  agent  over  the  policy  remain." 
(19  X.  Y.,  p.  40G.) 

(2)  The  Atlas  Finishing  Company  and  not  the 
plaintiff  paid  the  cost  of  insurance  on  plaintiff's 
property  under  these  policies.  This  conclusively 
determines,  in  the  absence  cf  any  agreement  to 
insure,  that  the  Atlas  Finishing  Company  is  en- 
titled to  the  exclusive  benefit  of  this  insurance,  in 
order  to  indemnify  itself  for  the  loss  of  its  labor 
lien  and  for  its  liability  to  the  plaintiff  for  the 
destruction  of  this  property  by  fire. 

In  the  absence  of  any  agreement  to  insure,  poli- 
cies covering  the  property  of  the  insured  and  prop- 
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erty  held  by  him  in  trust,  are  held  to  he  primarily 
for  the  benefit  of  the  person  who  paid  the  premium. 

Waters  v.  Monarch  etc.  Asswr.  Co.,  5  Ell. 

&  Bl.  870; 
Lee  v.  Adsit,37  N.  Y.  78; 
Lowell  Mfg.  Co.  v.  Safeguard  Fire  Ins.  Co., 

88  N.  Y.  591,  page  508; 
California  Ins.  Co.  v.  Union  Compress  Co., 

133  U.  S.  387,  pages  397-8;  410-11. 

And  this  means,  in  a  case  like  the  present  one, 
where,  at  the  time  of  the  loss,  the  bailor  and  the 
bailee  have  conflicting  interests  in  the  property  de- 
stroyed— the  conflicting  interests  of  debtor  and 
creditor — that  the  insurance  on  property  held  in 
trust  will  be  applied  exclusively  for  the  protection 
of  the  party  who  pays  the  premium.* 

In  Lee  v.  A  (hit  (cited  pp.  12-13,  21,  supra)  it  was 
held  that  the  defendant's  refusal  beforehand  to  pay 
any  charge  for  insurance  on  property  consigned  to 
the  plaintiff  for  sale,  conclusively  prevented  him 
from  claiming,  after  loss,  thai  policies  maintained 
by  the  plaintiff  on  property  "held  in  trust"  were 
for  the  defendant's  benefit.  No  part  of  the  pro- 
ceeds of  the  plaintiffs  policies  could  be  claimed  by 
the  defendant  as  against  the  plaintiff  and  other 
consignors  who  had  paid  for  the  cost  of  insuring 
their  property  under  these  policies. 

Again  in  Lowell  Mfg.  Co.  v  Safeguard  Fire  Ins. 
Co.,  supra,  general  policies  maintained  by  a  bailee 

•This  test  is  not  confined  in  its  application  to  policies  covering 
goods  held  in  trust.  It  is  the  recognized  test  in  any  case  where 
there  is  a  conflict  of  interest  and  the  person  for  whose  hencfit  the 
policy  of  insurance  is  intended  cannot  be  determined  by  the  policy 
itself. 

Steele  &  Co.  v.  Franklin  Fire  Ins.  Co.,  17  Pa.  St.  290 ; 
MUtenberyer  v.  Beacom,  9  Pa.  St.  198; 
Insurance  Co.  v.  Chase,  72  U.  S.  509,  p.  SI'S ; 
Forgay  v.  Atlantic  Mutual  Ins.  Co.,  2  Robt.  79; 
Kernochan  v.  Netv  York  Bowery  Fire  Ins.  Co.,  17  N.  Y. 
428. 
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on  property  "held  i»  trust'"  were  held  to  be  for 
the  benefit  of  two  consignors  who  paid  a  com- 
mission whieh  included  a  charge  for  insurance,  and 
not  to  lie  for  the  benefit  of  other  consignors.  These 
other  consignors  (who  had  been  charged  with  the 
premiums  on  other  policies,  in  which  they  them- 
selves were  named  as  the  insured  along  with  the 
bailee),  it  was  there  held,  were  not  insured  under 
the  general  policies. 

These  cases  illustrate  the  general  rule  that  the 
test  which  determines  whose  interest  is  insured  by 
a  policy  covering  goods  held  in  trust  is:  who  pays 
the  premium?  It  matters  not  that  it  is  only  after 
the  policy  is  taken  out  that  it  develops  who,  in  fact, 
does  pay  the  premium.  Precisely  this  contention 
was  addressed  to  the  Court  of  Appeals  by  the  ap- 
pellant in  the  Lowell  Manufacturing  Co.  case  (Ap- 
pellant's brief  in  that  case,  p.  19)  involving,  as  we 
have  seen,  the  very  issue  of  the  rights  of  bailors 
who  did  and  who  did  not  pay  the  premiums. 

Hut  the  test  who  paid  the  premiums  prevailed  in 
spite  of  this  objection. 

(3)  The  bailor's  right  to  adopt  volunteer  in- 
surance maintained  for  his  benefit  by  the  bailee 
may  be  entirely  destroyed  by  events  occurring 
between  the  time  when  the  policy  was  issued  and 
the  time  when  a  loss  occurs. 

We  have  already  seen  that  plaintiff's  right  to 
adopt  the  volunteer  insurance  maintained  by  the 
Atlas  Finishing  Company  on  the  plaintiff's  goods 
may  be 

(a)  pro  tanto  destroyed  to  the  extent  of  any  lien 
or  other  charge  which  the  Atlas  Finishing  Com- 
pany may  have  acquired  on  the  goods  before  the 
fire  (supra,  pp.  0-10,  12-13)  ; 
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(b)  wholly  destroyed  if  the  Atlas  Finishing 
Company  proves  to  bo  liable  to  the  plaintiff  for  the 
loss  of  the  goods  (supra,  pp.  13-16)  ; 

l  c  i  wholly  destroyed  if  the  Atlas  Finishing 
Company's  own  loss  on  its  own  goods  equals  or 
exceeds  the  amount  of  the  insurance  and  if  accord- 
ingly the  Atlas  Finishing  Company  collects  the 
whole  amount  of  the  insurance  for  its  own  loss 
(Still  well  v.  Staples,  supra;  Cut  man  v.  Rogers,  37 
St.  Rep.  204,  p.  2G7) ; 

(d)  wholly  destroyed  if  the  loss  of  other  owners 
— owners  for  whom  the  Atlas  Finishing  Company 
was  under  obligation  to  procure  insurance  — 
equals  or  exceeds  the  amount  of  the  insurance  ( Lee 
V.  A  dsit,  supra  ,  p.  25)  ; 

to)  wholly  destroyed  if  the  Atlas  Finishing 
Company  before  the  fire  had  cancelled  the  policy 
i  St U well  v.  Staples,  supra,  pp.  23-4). 

These  instances  which  we  have  cited  are  merely 
illustrations  of  the  general  principle  that  volun- 
teer insurance,  originally  maintained  by  the  bailee 
for  the  benefit  of  the  bailor  may  be  entirely  de- 
stroyed by  events  occurring  between  the  time  when 
the  policy  was  issued  and  the  time  when  the  loss 
occurred. 

These  instances  make  it  perfectly  clear  that  this 
theoretical  right  of  adoption  which  is  sometimes 
said  to  belong  to  any  unnamed  owner,  exists  only 
in  a  limited  and  contingent  sense  and  may  be  re- 
stricted in  amount,  or  even  totally  destroyed  by  a 
number  of  events  that  may  intervene  between  the 
time  the  policy  was  taken  out  and  the  time,  after 
loss,  when  the  owner  attempts  to  claim  and  exercise 
that  right. 
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(4)  Since  the  Atlas  Finishing  Company  with- 
out plaintiff's  consent  could  have  destroyed  plain- 
tiff's right  to  adopt  the  policies  in  suit,  a  fortiori 
the  Atlas  Finishing  Company  could  do  this  with 
the  plaintiff's  consent,  as  alleged  in  defendants' 
first  defense. 

A  privilege  so  entirely  gratuitous,  so  limited  and 
so  subject  to  contingencies,  which  could  have  been 
destroyed  by  the  sole  act  of  the  Atlas  Finishing 
Company  without  the  concurrence  of  the  plaintiff 
(Still well  v.  Staples  and  other  authorities,  supra, 
pp.  23-7),  could  certainly  be  surrendered  by- a  volun- 
tary and  binding  promise  given  to  the  Atlas  Fin- 
ishing Company  by  the  plaintiff,  and  accepted  by 
the  Atlas  Finishing  Company. 
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FOURTH  POINT. 

Defendants  in  their  first  defense  do 
not  rely  npon  the  doctrine  of  Lawrence 
v.  Foot.  They  are  not  attempting  in  any 
sense  to  enforce  the  contract  between 
the  Atlas  Finishing  Company  and  the 
plaintiff. 

Appellant's  counsel,  in  his  brief  (Point  T,  pp. 
6-8),  assumes  that  defendants  are  seeking  to  en- 
force the  contract  between  the  Atlas  Finishing 
Company  and  the  plaintiff,  set  forth  in  the  first 
defense,  and  asserts  that  this  cannot  be  done, 
under  the  doctrine  of  iM  wri  ncc  v.  Fox,  because  de- 
fendants have  not  alleged  that  this  contract  was 
made  for  the  benefit  of  the  defendants. 

The  question  with  respect  to  the  agreement  be- 
tween plaintiff  and  the  Atlas  Finishing  Company 
is  not  at  all  whether  that  contract  was  made  for 
defendants'  benefit.  The  question  is  solely  whether 
the  agreement  with  the  Atlas  Finishing  Company 
barred  any  possible  right  of  the  plaintiff — who  had 
not  theretofore  adopted  the  policies  in  suit — to  ef- 
fect such  an  adoption  thereafter. 

The  policies  in  suit  did  not  belong  to  the  plain- 
tiff in  any  sense  until  after  plaintiff  had  adopted 
them.  Only  after  adoption  could  plaintiff  have  any 
right  of  action  on  them.  (Still iccll  v.  Staple*,  19 
X.  V.  401.) 

The  complaint  alleges  that  it  was  only  "upon  the 
destruction  of  the  goods"  that,  "plaintiff  ratified, 
confirmed  and  adopted"  the  policies  (fol.  45).  The 
agreement  between  plaintiff  and  the  Atlas  Finish- 
ing Company  made  before  the  fire,  did  not  destroy 
an  existing  right  on  the  part  of  the  plaintiff  to 
maintain  an  action  on  or  claim  the  benefit  of  the 
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policies  in  suit.  There  was  no  such  existing  right 
to  destroy. 

The  defendants  allege,  and  rely  on,  this  contract, 
not  as  an  agreement  which  extinguished  an  existing 
right  on  the  part  of  the  plaintiff,  but  as  an  event — 
a  voluntary  act  of  the  plaintiff — which  prevented 
the  plaintiff  from  thereafter  adopting,  and  there- 
fore from  ever  thereafter  acquiring  any  rights  in, 
the  policies. 

Quite  obviously  the  defendants  are  not  attempt- 
ing to  enforce  the  agreement  between  the  plaintiff 
and  the  Atlas  Finishing  Company.  Defendants  do 
not  claim  that  they  ever  COQld  "enforce"  this  con- 
tract. The  terms  of  the  alleged  contract  include 
the  following:  "that  the  said  policies  of  insurance 
issued  by  defendants  should  not  cover  any  property 
which  the  plaintiff  might  have  at  any  time,  on  the 
premises  described  in  defendant's  said  policies  of 
insurance"  (fol.  90).  The  "enforcement"  of  this 
agreement  would  therefore  require  the  exclusion  of 
plaintiff's  property  from  the  coverage  of  these  poli- 
cies, even  in  a  suit  by  the  Atlas  Finishing  Company. 
It  is  not  defendants'  contention  that  this  contract 
would  excuse  defendants  from  paying  the  full  value 
of  plaintiff's  goods  to  the  Atlas  Finishing  Com- 
pany, if  that  com  pant/  claims  the  right  to  collect 
for  these  goods.  Defendants'  contention  is,  on  the 
contrary,  that  an  unnamed  person  who  has  thus 
contracted  with  the  Atlas  Finishing  Company — an 
unnamed  person  who  has  further  contracted  with 
that  company  that  it  "would  not  claim  the  benefit 
of  any  of  the  said  policies"  (fol.  90),  and  that  it 
"would  procure  or  had  already  procured  at  its  own 
cost  and  expense,  tire  insurance  by  tire  insurance 
policies  issued  directly  to  plaintiff  by  name  and 
covering  all  of  plaintiff's  property  while  contained 
in  the  premises"  of  the  Atlas  Finishing  Company 
fol.  1)1) — cannot  subsequently  adopt  and  bring 
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suit  on  the  Atlas  Finishing  Company's  policies. 
What  the  defendants  are  concerned  with  is,  there- 
fore, not  the  enforcement  of  the  agreement,  but  the 
existence  of  the  agreement  as  barring  plaintiff  from 
contending  that  the  Atlas  Finishing  Company 
maintained  these  policies  as  volunteer  insurance 
for  plaintiff's  benefit  For  unless  the  policies  were 
being  maintained  by  that  company  for  plaintiffs 
benefit  at  the  time  of  the  fire,  the  plaintiff,  could 
not  adopt  them  after  the  fire  (  supra,  pp.  20-7). 
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FIFTH  POINT. 

The  proof  of  defendants'  first  defense 
will  not  violate  the  parol  evidence 
rnle.  That  rnle  has  no  application  to 
the  present  case. 

Proof  of  the  facts  alleged  in  defendants'  first  de- 
fense will  not  violate  the  parol  evidence  rule. 

Plaintiff's  counsel  in  his  brief  misconceives  the 
real  point  at  issue.  He  states  at  page  10  of  his 
brief  (Appellant's  Point  I)  : 

"The  real  question  is  whether  the  plaintiff's 
property  came  within  the  coverage  of  the  de- 
scription of  property  insured,  as  set  forth  in 
the  policies." 

And  again  plaintiff's  counsel,  at  page  13  of  his 
brief,  with  all  the  emphasis  of  italics  and  capitals, 
cites  the  case  of  Home  Insuranee  Co  v.  Baltimore 
Warehouse  Co.  (03  IT.  S.  527)  and  quote's  at  length 
therefrom.  In  that  case  the  Court  merely  held  that 
the  policy  there  involved,  covering  goods  held  "in 
trust,"  by  its  clear  language  insured  not  merely 
the  bailee's  interest  in  those  goods,  but  the  (foods 
themselves  to  their  full  value  and  that  there- 
fore parol  evidence  was  inadmissible  to  contradict 
that  clearly  expressed  meaning.  In  that  case  the 
action  was  by  the  named  insured — the  bailee — and 
in  no  wise  involved  the  question  of  whether  and  in 
what  circumstances  an  unnamed  owner  can  main- 
tain an  action  against  the  bailee's  insurers  on 
}K)licies  issued  to  the  bailee. 

Defendants,  in  the  case  at  bar,  do  not  plead  the 
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agreement  alleged  in  the  first  defense  as  evidence 
that,  the  goods  owned  by  the  plaintiff  were  not  cov- 
ered by  defendants'  policies,  or  that  the  Atlas  Fin- 
ishing Company  conld  not  have  recovered  from  the 
defendants  for  the  full  vahie  of  plaintiff's  goods. 
On  the  contrary,  the  first  defense  assumes  that  the 
goods  owned  by  plaintiff  were  covered  hy  defend- 
ants' policies,  but  alleges  facts  to  show  that  this 
volunteer  insurance  maintained  by  the  bailee  was 
not  available  to  the  plaintiff — a  person  not  named 
in  the  policies.  The  defense  is  directed  simply  to 
the  issue  whether  a  bailor  who,  before  the  destruc- 
tion of  his  goods  by  (ire,  had  expressly  agreed,  for 
a  valuable  consideration,  that  these  policies  should 
not  be  for  his  benefit,  can,  after  the  destruc- 
tion of  the  goods  by  fire,  claim  that  the  insurance 
of  his  goods  under  these  policies  was  for  his  bene- 
fit and  for  his  exclusive  benefit.  This  is  the  "real 
question"  in  the  case. 

That  parol  evidence  on  this  "real  question" 
is  admissible,  is  substantially  conceded  by  plain- 
tiff's counsel  at  page  11  of  his  brief,  where  he  says: 

"It  may  be  conceded  that,  where  a  policy  con- 
tains a  'trust  and  commission'  clause  or  is  is- 
sued for  the  benefit  of  'whom  it  may  concern' 
that  parol  evidence  is  admissible  to  identify 
the  persons  and  property  intended  to  be  cov- 
ered by  the  insurance." 

And  this  concession  is  in  accord  with  well-estab- 
lished principles,  for  whether  a  person  not  named  in 
a  written  contract  can  sue  or  be  sued  on  it  is  quite 
obviously  a  question  which  can  only  be  determined 
by  extrinsic  facts.  The  whole  inquiry  necessarily 
lies  outside  the  contract  itself  and  the  parol  evi- 
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dence  rule  cannot  be  invoked  by  either  party  to 
exclude  the  other's  proof.* 

Moreover,  the  facts  alleged  in  defendant's  first 
defense  do  not  at  all  contradict  the  terms  of  the 
policies  or  prove  that  their  language  "means  some- 
thing different  from  its  plain  import"  (see  appel- 
lant's brief,  page  14).  The  parol  evidence  rule 
does  not  apply  to  exclude  extrinsic  evidence,  which 
merely  explains  an  indefinite  or  ambiguous  term 
contained  in  a  written  contract. 

Here  the  policies  insure  by  name  only  the  Atlas 
Finishing  Company.  They  may,  however,  insure 
other  unnamed  persons  whose  property  was  held 
"in  trust"  by  the  Atlas  Finishing  Company,  and  for 
whose  benefit  the  insurance  was  maintained.  This 
description  being  thus  indefinite,  parol  evidence  is 
admissible,  not  to  vary  the  terms  of  the  contract 
but  merely  to  ascertain  the  persons  intended  to  be 
covered  by  this  indefinite  description.  It  has  been 
expressly  decided  that  insurance  on  property  held 

♦Plaintiff's  whole  case  depends  upon  connecting  itself  hy  parol 
evidence  with  the  policies  in  suit.  This  necessarily  opens  the  door 
for  defendants'  parol  evidence  on  this  point. 

Decisions  on  the  general  principle  are: 

Gordon  Malting  Co.  v.  Barteh  Brewing  Co.,  206  N.  Y. 

528.  pp.  536-7; 
McMaslcr  v.  President,  etc.,  Ins.  Co.  N.  A.,  55  N.  Y.  222, 

p.  234. 

For  the  application  of  this  principle  to  insurance  contracts,  see 

Dakin  v.  L.  L.  &  G.  Ins.  Co.,  77  N.  Y.  600;  p.  602; 
Lee  v.  Adsit,  37  N.  Y.  87,  pp.  92-95 ; 
Robbins  v.  Firemen's  Fund  Ins.  Co.,  16  Blatchf.  122,  pp. 
127-8. 
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in  trust  is  not  necessarily  for  the  benefit  of  all  the 
owners  of  such  property,* 

Richardson  v.  Home  Ins.  Co.,  15  J.  &  S. 

138,  pages  154-5; 
Catlctt  v.  Pacific  Ins.  Co.,  1  Wend.  501, 

afTd  4  Wend.  75; 
Lee  v.  Adsit,  37  N.  Y.  78,  page  91 ; 
Lowell  Manufacturing  Co.  v.  Safeguard 

Fire  Ins.  Co.,  88  N.  Y.  591 ; 

or  necessarily  for  the  benefit  of  any  owner. 

California  Ins.  Co.  v.  Union  Compress  Co., 
133  U.  43.  387. 

Consequently  proof  that  plaintiff,  although  the 
owner  of  goods  which  the  Atlas  Finishing  Company 
held  in  trust,  is  not  entitled  to  the  benefit  of  this 
insurance,  will  not  contradict  the  language  of  the 
policy  and  will,  therefore,  not  violate  the  parol 
evidence  rule,  ilfonie  Ins.  Co.  v.  Baltimore  Ware- 
house Co..  93  V.  S.  527  [cited  by  appellant  at  page 
13  of  its  brief]  and  other  authorities,  mpra-,  pp. 
34-35). 

And  this  is  equally  true  whether  the  subject  of 
this  proof  is  an  event  which  occurred  before  the 
policies  were  issued  or  a  subsequent  event.  The 
assumption  on  which  appellant's  counsel  rests  his 
argument,  that  nothing  which  happened  after  the 
policies  were  issued,  can  be  proved  without  violating 

•In  Catlctt  v.  Pacific  Ins.  Co.,  1  Wend.  561,  aff'd  4  Wend.  75, 
cited  with  approval  in 

Lee  v.  Adsit,  37  N.  Y.  87,  pp.  92,  93, 

—an  action  on  a  policy  insuring  a  person  named  "on  account  of 
owners" — it  was  held  that  two  out  of  three  owners  might  prove 
their  right  to  maintain  the  action  without  joining  the  third  owner, 
hy  parol  evidence  that  the  named  insured  had  heen  authorized  by 
them  to  insure  their  interest  only.  Such  evidence  the  court  held 
not  to  be  objectionable  under  the  parol  evidence  rule,  saying: 

"The  principle  here  advanced,  I  apprehend,  is  not  applicable 

to  a  case  like  this ;  the  assured  were  not  named  in  the  policy ; 

who  they  were,  must,  therefore,  tic  ascertained  by  extrinsic 

evidence." 
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the  parol  evidence  rule,  is  altogether  absurd.  Sub- 
sequent events  (as  the  payment  of  the  cost  of  in- 
surance by  a  particular  person,  see  pages  25-G, 
supra)  may  determine  conclusively  for  whose  bene- 
fit a  policy  was  intended.  And  whether  a  bailee's 
insurance  on  property  held  by  him  in  trust  can  be 
adopted  after  loss  by  an  owner  who  has  not  au- 
thorized this  insurance  beforehand  and  has  paid 
nothing  for  it,  must  likewise  depend  on  events  sub- 
sequent to  the  issuance  of  the  policy.  For,  as  we 
have  seen,  the  owners  right  to  adopt  such  a  policy 
may  be  entirely  destroyed  by  the  bailee's  cancella- 
tion of  the  policy  before  a  loss  occurs,  or  by  the 
bailee's  collection  of  the  whole  amount  of  the  pol- 
icy for  his  own  loss  on  his  own  property,  or  by  the 
bailee's  liability  to  the  owner  for  the  destruction  of 
the  latter's  property  [supra,  pp.  23-4,  27,  15-10). 

Appellant,  in  its  brief,  assumes  that  the  agree- 
ment set  forth  in  defendants'  first  defense  was  en- 
tered into  after  the  defendants'  policies  were  issued 
( Hrief,  pp.  8,  10,  12).  This  assumption  has  no 
basis  of  fact.  The  answer  pleads  merely  that  before 
the  happening  of  the  lire,  the  agreement  was  made 
(fols.  80-00).  Hut  whether  this  agreement  was 
made  before  or  after  the  issuance  of  the  policies  is 
not  alleged. 

Even  if  the  agreement  had  been  made  after  the 
policies  were  issued,  as  appellant's  counsel  assumes, 
still  evidence  in  support  of  defendants'  first  de- 
fense would,  as  we  have  just  seen,  be  admissible. 
And,  if,  on  the  other  hand,  the  agreement  was  made 
before  the  issuance  of  the  policies,  appellant's  whole 
argument  is  admittedly  without  foundation. 
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SIXTH  POINT. 

Plain  tiff's  motion  for  "judgment  upon 
the  pleadings  dismissing  so  much  of  the 
second  alleged  defense  as  is  contained 
in  paragraphs  Thirteenth  and  Fifteenth 
of  the  answer"  is  wholly  withont  author- 
ity or  merit. 

The  argument  of  appellant's  counsel,  in  attack- 
ing defendant's  second  defense,  seems  to  be  di- 
rected exclusively  against  one  of  the  three  para- 
graphs constituting  this  defense,  namely  Para- 
graph Fifteenth  of  the  answer  (appellant's  brief, 
pp.  15-18).  His  objection  to  this  paragraph  is  ap- 
parently that  if  it  had  been  pleaded  as  a  separate 
defense — or  if  defendants  could  be  compelled  so  to 
plead  it,  by  an  order  requiring  the  paragraphs  of 
this  defense  each  to  he  separately  stated  and  num- 
bered as  a  distinct  defense — it  would  have  been 
legally  Insufficient,  because  the  facts  therein  al- 
leged do  not  amount  to  a  technical  "election  of 
remedies." 

Appellant  is  not  entitled  upon  this  appeal  to 
an  order  directing  defendants  to  separately  state 
and  number,  as  distinct  defenses,  the  paragraphs 
contained  in  defendants'  present  second  defense. 

In  the  first  place,  the  record  precludes  appel- 
lant from  raising  any  question  of  its  right  to  such 
an  order.  Plaintiff's  motion  directed  to  defendants' 
second  defense  was 

"For  judgment  upon  the  pleadings,  dis- 
missing so  much  of  the  alleged  Second  De- 
fense as  is  contained  in  paragraphs  Thirteenth 
and  Fifteenth  of  the  said  answer"  (fol.  22). 

And  by  its  notice  of  appeal  (fols.  0-10),  appellant 
has  strictly  limited  the  scope  of  review,  with  re- 
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spect  to  this  defense,  to  the  denial  of  the  specific 
relief  asked  for  in  its  notice  of  motion.  Appellant 
distinctly  states  that  the  appeal  is  taken  "from  so 
much  of  the  order  of  December  15,  1922,  "as  de- 
nies the  plaintiffs  motion  for  judgment  upon  the 
pleadings  dismissing  *  *  *  the  second  alleged  de- 
fense contained  in  the  answer''  (fols.  9-10). 

Having  thus  restricted  its  appeal  to  only  so  much 
of  the  order  as  denied  the  specific  relief  asked  for 
in  its  notice  of  motion,  appellant  cannot  now  con- 
tend that  the  Court  below  erred  in  failing  to  grant 
an  altogether  different  kind  of  relief. 

In  the  second  place,  if  appellant  were  entitled  to 
raise  this  question  in  this  Court,  and  to  have  its 
right  to  an  order  requiring  the  three  paragraphs 
of  this  defense  to  he  separately  stated  and  num- 
bered, each  as  a  distinct  defense,  decided  upon  the 
merits,  still  appellant  would  not  be  entitled  to  any 
such  relief.  The  three  paragraphs  of  this  defense 
together  constitute  a  single  complete  defense,  and 
the  Fifteenth  paragraph  is  not  intended  to  be  con- 
clusive or  legally  sufficient  in  and  of  itself. 

The  facts  alleged  in  this  defense  are  as  follows: 

The  policies  in  suit  were  procured  by  and  issued 
to  the  Atlas  Finishing  Com  puny  and  the  premiums 
thereon  were  paid  by  the  Atlas  Finishing  Com- 
pany (paragraph  Thirteenth). 

At  the  time  of  the  lire,  plaintiffs  property,  while 
on  the  premises  of  the  Atlas  Finishing  Company, 
was  insured  in  the  amount  of  $250,000  by  two  pol- 
icies issued  directly  and  by  name  to  plaintiff,  and 
owned  and  held  by  it  (paragraph  Thirteenth). 

After  the  tire  and  Iwfore  the  commencement  of 
this  action,  plaint ilT  failed  and  refused  to  adopt 
any  of  the  policies  in  suit,  and  failed  and  refused 
to  make  any  claim  against  the  defendants  or  to 
render  any  proof  of  loss  within  the  time  required 
by  the  policies  in  suit  or  at  any  time.  Further, 
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the  plaintiff  failed  and  refused  to  request  the  Atlas 
Finishing  Company  to  make  any  claim  against  the 
defendants  for  plaintiff's  alleged  loss  (paragraph 
Fourteenth). 

After  the  fire  and  hefore  the  commencement  of 
this  action,  plaintiff  elected  to  collect  for  its  loss 
on  the  two  above  mentioned  policies  of  insurance 
issued  to  and  held  by  the  plaintiff  itself  and  ac- 
cordingly made  claim  upon  those  insurance  com- 
panies and  filed  with  them  proofs  of  its  alleged  loss 
I  paragraph  Fifteenth). 

The  fact  (alleged  in  paragraph  Fifteenth)  that 
after  the  fire  and  before  the  commencement  of  this 
action  "the  plaintiff  elected  not  to  collect  from  the 
defendants  or  any  of  them,  but  to  collect  from  its" 
own  insurers  and  that  before  the  commencement 
of  this  action  plaintiff  filed  proofs  of  loss  with  its 
own  insurers,  is  not  alleged  as  the  technical  de- 
fense of  an  election  of  remedies,  but  as  one  of  a 
series  of  facts  which  conclusively  establish  that 
plaintiff,  after  the  tire,  deliberately  waived  any  right 
which  it  might  have  had,  to  adopt  the  policies  of 
the  Atlas  Finishing  Company.  All  these  facts  bear 
on  the  question  whether  plaintiff  ever  did  actually 
acquire  any  rights  under  these  policies, — not  on 
the  question  (which  does  not  arise  in  this  case) 
whether  a  legal  right  to  collect  on  these  politics  wait 
lost  by  the  pursuit  of  another  inconsistent  remedy. 

The  facts  alleged  in  paragraph  Fifteenth,  taken 
in  conjunction  with  the  other  facts  alleged  in  para- 
graphs Thirteenth  and  Fourteenth,  are  also  perti- 
nent to  the  issue  whether,  by  the  mere  act  of  bring- 
ing suit  upon  defendant's  policies,  plaintiff  could 
effectually  adopt  the  Atlas  Finishing  Company's 
insurance.  No  other  specific  act  of  adoption  is 
alleged  in  the  complaint.  In  these  three  para- 
graphs of  defendants'  second  defense  are  set  forth 
all  the  acts,  occurring  after  the  fire,  by  which 
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the  plaintiff  clearly  manifested  an  intention  and 
choice  not  to  avail  itself  of  the  volunteer  insurance 
on  its  goods  which  the  policies  in  suit  nominally 
afforded. 

Appellant  in  its  brief  seems  to  argue  that 
at  least  one  of  these  three  paragraphs,  to 
wit,  the  Fifteenth  paragraph,  constitutes  a  mere 
denial  of  the  allegation  contained  in  the  complaint 
that  plaintiff  adopted  the  policies  sued  upon.  Even 
if  we  accept  appellant's  construction  of  this  para- 
graph, still  plaintiff  is  not  entitled  to  the  relief 
asked  for.  These  facts  are  pleaded  as  part  of  a 
separate  defense,  because  if  defendants  relied  solely 
upon  their  denial  of  the  allegation  (complaint,  fols. 
44-45)  that  plaintiff  did  adopt  these  policies,  they 
would  run  the  risk  of  being  confined  upon  the  trial 
to  proof  of  plaintiff's  acts  directly  connected  with 
the  policies  in  suit.  To  obviate  this  objection  and 
to  make  sure  of  their  right  to  inquire  Into  all  the 
facts  bearing  on  the  refusal  of  the  plaintiff  to  avail 
itself  of  the  policies  in  suit,  defendants  have  the 
right  to  allege  the  plaintiff's  deliberate  choice  to 
look  to  the  insurance  which  it  itself  had  procured, 
rather  than  to  the  insurance  which  plaintiff  alleges 
the  Atlas  Finishing  Company  maintained  for  its 
benefit.  Since  it  would  be  a  very  close  question 
as  to  whether  all  these  facts  could  be  proved  under 
the  defendants'  denials,  and  since  these  facts  are 
unquestionably  relevant  to  the  defendants'  case, 
these  allegations  could  not  have  been  struck  out, 
even  if  plaintiff  had  made  a  motion  to  strike  out, 
under  Rule  103  of  Rules  of  Civil  Practice. 

In  Clode  v.  Scribnrrs  Sons  (200  App.  Div  532, 
p.  535)  Smith,  J.,  writing  for  the  Appellate  Divi- 
sion in  the  First  Department,  said : 

"In  any  event,  where  there  is  doubt  whether 
matter  alleged  may  l>e  proven  under  a  general 
denial,  it  is  clear  that  the  court  should  not 
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strike  out  the  special  defenses  from  the  an- 
swer, because  the  facts  alleged  may  certainly 
properly  be  shown,  and  whether  under  a  denial 
of  the  plaintiff's  right,  or  under  an  affirmative 
defense,  it  matters  little" 

Moreover,  if  these  facts  are  admissible  under  a 
general  denial,  they  are  neither  "new  matter"  nor 
"insufficient  in  law,"  and  therefore  could  not  have 
been  struck  out,  even  if  plaintiff  had  made  his  mo- 
tion under  Rule  109  of  the  Rules  of  Civil  Practice."* 
For  decisions  on  demurrer  stating  that  facts  ad- 
missible under  a  general  denial  are  not  insufficient 
in  law,  see 

Morgan  Munitions  Co.  v.  Studcbaker 
Corp,.  226  N.  Y.  94,  p.  98; 

Staten  Island  M.  R.  II.  Co.  v.  Hinchliffe, 
170  N.  Y.  473,  481  ; 

Kelly  v.  National  Hank  of  Whitehall  190 
App.  Div.  700,  p.  761. 

It  is  thus  plain  that,  upon  the  merits,  plaintiff  is 
not  entitled  to  dispose  of  this  defense  piece-meal, 
by  testing  a  single  paragraph  as  if  it  were  Intended 
to  be  a  whole  defense  in  itself. 

We  wish,  in  addition,  to  call  attention  to  the  vital 
significance  of  the  very  paragraphs  which  appel- 
lant's counsel  thus  seeks  to  dispose  of.  The  fact 
that,  plaintiff  was  protected  against  this  loss  by  its 
own  policies  of  insurance  and  that  after  the  fire  it 
filed  proofs  of  loss  with  its  own  insurers,  is  one  of 
the  cardinal  facts  which  takes  the  present  case  out- 
side the  authority  of  the  only  three  New  York  cases 
(discussed  infra,  pp.  43-5)  in  which  an  unnamed 
owner  has  ever  been  permitted  to  recover  on  a 
bailee's  policy  covering  generally  goods  held  by 


*Also  for  another  reason  plaintiff  was  not  entitled  to  any  re- 
lief under  Rule  109,  for  this  rule  docs  not  permit  the  striking  out 
of  part  of  a  defense. 


the  bailee  in  trust.  Tn  none  of  those  cases  was  there 
any  valid  insurance  in  the  name  or  the  plaintiff 
from  which  he  could  have  reimbursed  himself  for 
the  loss  of  his  goods.  The  plaintiff  in  the  present 
case  is  not  only  protected,  but  ten  times  protected 
by  the  insurance  which  he  procured  for  himself, 
and  to  permit  him  to  recover  any  part  of  his  loss 
on  his  bailee's  policy  will  not  result  in  any  advan- 
tage to  him.  It  will  only  serve  to  force  the  bailee's 
insurers  to  pay  the  loss  which  should  in  law  and 
equity  be  paid  by  plaintiff's  own  insurers.  The  al- 
legations contained  in  paragraphs  Thirteenth  and 
Fifteenth  of  the  second  defense  show  that  the  ques- 
tion presented  by  this  defense  is  not  in  its  essence 
the  question  of  an  unnamed  owner's  right  to  be 
proteeted  by  volunteer  insurance  maintained  in  his 
bailee's  name,  but  the  totally  different  question  of 
(lie  right  of  insurance  companies  who  have  insured 
this  owner  in  his  own  name,  to  shift  the  burden  of 
the  bailor's  loss  upon  the  bailee's  insurers. 
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SEVENTH  POINT. 

On  the  facts  disclosed  by  the  com- 
plaint and  by  the  first  and  second  de- 
fenses of  the  answer,  plaintiff's  claim  is 
wholly  unsupported  by  judicial  prece- 
dent. On  the  contrary,  the  settled  law 
of  the  subject  is  squarely  opposed  to 
plaintiff's  claim. 

The  right  of  an  unnamed  owner  to  recover  on 
his  bailee's  policy  insuring  goods  held  by  the  bailee 
in  trust  has  been  upheld  by  the  courts  of  this  state 
only  in  the  following  cases: 

Utica  Canning  Co.  v.  Home  Insurance  Co., 

132  App.  Div.  420  (4th  Dept.,  1!K)9)  ; 
Czerwcny  v.  National  Fire  Insurance  Co., 

139  N.  Y.  Rupp.  345  (Appellate  Term, 

First  Dept.,  1913)  ; 
Lett-is  v.  Home  Insurance  Co.,  199  App. 

Div.  556  (First  Dept.,  Jan.,  1922)  ;  affd 

234  N.  Y.,  p.  *2. 

These  eases  are  vitally  different  from  the  instant 
rase  in  the  following  respects : 

(a)  In  neither  of  the  two  cases  on  which  this 
Court  or  the  Court  of  Appeals  has  passed — the 
Utica  Canning  Company  case  and  the  Lewi*  case — 
was  the  insurance  on  plaintiff's  goods  volunteer  in- 
surance or  was  any  question  of  volunteer  insurance 
involved.  In  the  Lewis  case  the  unnamed  owner's 
right  to  bring  suit,  on  the  faets  stated  in  the  com- 
plaint, was  put  explicitly  on  the  ground  that 
"the  complaint  states  that  the  insurance  was  ob- 
tained for  a  valuable  consideration  and  under  an 
express  agreement"  on  the  part  of  the  bailee  "to 
procure  it."    And  in  the  Utica  Canning  Company 
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case  the  court  found  as  a  fact  that  a  dispute  which 
had  arisen  between  the  bailor  and  the  bailee  had 
been  settled,  before  the  fire,  by  an  agreement  by 
which  the  bailee  undertook  to  store  the  bailor's 
goods  for  a  certain  time  without  any  charge  by  the 
bailee  for  "storage,  insurance,  etc."  (Finding  of 
Fact,  No.  12,  Record,  p.  24.  See  also  Opinion 
[132  App.  Div.],  p.  420.)  And  the  Court  further 
found  that  "the  said  arrangement  was  a  compro- 
mise of  a  bona  fide  dispute  and  was  a  contract  and 
the  name  wan  consummated."  ( Finding  of  Fact  No. 
12.   Italics  the  Court's.)* 

(b)  In  none  of  these  three  cases  did  it  appear 
that  the  bailee  had  any  actual  interest  in  the  bailor's 
goods.  On  the  contrary,  in  both  the  Czenveny  case 
and  the  Vtiea  Canning  Com  pang  case,  it  affirma- 
tively appeared  that  all  claims  made  by  the  bailee 
under  the  policies  had  been  paid  in  full  by  the  Insur- 
ers, h  aving  a  portion  of  the  policies  unexhausted 
and  not  claimed  by  the  bailee.  Similarly  in  the 
Lcuis  case  the  Court  expressly  put  its  decision  in 
part  on  the  ground  that  "so  far  as  appears  in  the 
complaint,  the  distilling  company"  (  the  bailee  in 
whose  name  the  policies  were  issued)  "has  no  actual 
interest  in  the  policy"  (ID!)  App.  Div.  550,  p.  505). 

(c)  In  none  of  these  eases  did  it  appear  that  the 
bailor  had  any  valid  insurance  in  his  own  name  on 
the  goods  in  question.  (As  to  the  importance  of 
this  ground  of  distinction,  see  supra,  pages  41-2). 

The  plaintiff,  fails  to  bring  himself  within  the 
authority  of  any  of  these  three  cases,  (a)  Here  it 
affirmatively  appears  that  the  insurance  was  volun- 
teer insurance,    (b)  Here  it  affirmatively  appears 


•The  Czenveny  case  was  apparently  a  case  of  volunteer  insur- 
ance, but  the  Court  erroneously  treated  the  prior  decision  in  the 
Utica  Canning  Company  case — a  case  not  involving  volunteer  in- 
surance— as  an  authority  for  its  decision. 
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Unit  t lie  bailee's  own  loss  by  reason  of  (lie  destruc- 
tion of  plaint  ill's  good**  equalled  the  tot  al  value  of 
the  goods,  since  it  included  both  its  unpaid  labor 
claim  in  the  sum  of  Jffl ,307.87  I'fol.  -US),  and  its 
actual  liability  to  the  plaintiff  for  the  value  of  the 
goods  excluding  the  labor  charge  (Complaint,  foL 
43).  (e)  Here  it  affirmatively  appears  that  the 
plaintiff  had  valid  insurance  in  its  own  name  in  an 
amount  greater  than  the  value  of  the  goods  in 
question. 

So  much  for  the  only  authorities  that  lend  any 
color  of  support  to  plaintiffs  position. 
On  the  other  hand, 

Lee  v.  Adsit,  37  X.  Y.  78,  and 

Lowell  Manufacturing  Company  v.  Safe- 

guard  Fire  Insurance  Company,  88  X. 

Y.  591, 

are  flat  authorities  against  the  plaintiff. 

In  Lee  v.  Adsit  it  was  held  that  a  defendant  who 
had  refused  to  pay  any  charge  for  insurance  on  his 
goods  while  on  plaintiffs  premises,  could  not  claim, 
after  the  loss,  that  his  goods  were  covered  by  the 
plaintiffs  insurance  on  goods  held  by  plaintiff  "in 
trust." 

In  Lowell  Manufacturing  Co.  v.  Safeguard  Fire 
Ins.  Co.,  the  bailee's  absolute  right  to  devote  gen- 
eral policies  taken  out  by  him  on  property  held  by 
him  "in  trust."  to  the  interests  of  consignors  whom 
he  subsequently  charged  for  insurance,  as  against 
consignors  who  were  protected  by  specific  insurance 
in  their  own  name,  was  squarely  decided. 

In  the  face  of  these  controlling  authorities,  plain- 
tiffs claim  cannot  succeed. 
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EIGHTH  POINT. 

The  order  appealed  from  should  be 
affirmed  with  costs  to  the  respondents. 

Dated,  New  York,  Juno  1,  1023. 

Respectfully  submitted, 

ENGLEIIARD,  POLLAK,  PITCHER  &  STERN, 

Attorneys  for  Respondent. 

Frederic  0.  Pitcher, 
Ruth  I.  Wilson, 

Of  Counsel.  , 
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Samuel  Eiseman  &  Co.,  Inc.,  j 

Plaintiff-Appellant,  I 

against  ( 

Rellajsce  Insurance  Company,  / 
Mercantile  Insurance  Com-  I 
pany  of  America,  et  ah,  1 

Defendants-Respondents.  / 

APPELLANT'S  REPLY  BRIEF. 

The  respondents  in  their  fourth  point  have  re 
affirmed  their  statement  made  in  the  court  below 
that  in  no  sense  does  the  first  defense  rest  upon 
the  theory  of  Lawrence  v.  Fox.  It  is,  therefore, 
unnecessary  to  touch  upon  the  first  point  of  our 
direct  brief,  unless  it  later  appears  that  this  doc- 
trine is  the  only  theory  upon  which  the  first  de- 
fense can  rest. 

The  respondents  have  abandoned  their  theory 
advanced  in  the  court  below  that  the  allegations 
of  the  first  defense  conclusively  preclude  the  re- 
lationship of  agency  between  the  appellant  and  the 
Atlas  Finishing  Company  upon  which  they  claimed 
the  appellant's  right  to  sue  and  recover  on  these 
policies  must  depend.  Only  five  of  the  forty-six 
pages  of  the  respondents'  brief  are  devoted  to  a 
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discussion  of  the  question  raised  by  the  appellant's 
point  two,  that  the  first  defense  does  not  determine 
the  intention  of  the  parties  to  the  insurance  con- 
tracts at  the  time  when  the  policies  were  issued, 
(Respondents'  Second  Point).  We  will  return  to 
a  discussion  of  that  point  in  due  course. 

The  respondents  have  injected  two  new  proposi- 
tions in  support  of  their  first  defense.  The  first  is 
that  the  amended  complaint  does  not  contain  al- 
legations sufficient  to  constitute  a  cause  of  action 
and  that,  therefore,  the  plaintiff  cannot  attack  the 
defendants'  defenses,  (Respondents'  First  Point). 
The  second  is  that  the  allegations  in  the  first  de- 
fense conclusively  show  that  the  plaintiff  no  longer 
had  any  right  to  adopt  the  Atlas  Finishing  Com- 
pany policy,  or  in  other  words,  though  the  term 
is  not  used,  that  the  plaintiff  is  estopped  to  claim 
under  the  policies,  (Respondents'  Third  Point). 

We  will  consider  the  respondents'  first  and  third 
points  and  then  return  to  the  second  point. 


POINT  I. 

The  amended  complaint  states 
cause  of  action. 


The  attack  upon  the  amended  complaint,  (Re- 
spondents' First  Point),  may  be  summarized  as 
follows : 

That  the  Atlas  Finishing  Company  had  two 
kinds  of  insurable  interest  in  the  plaintiff's  prop- 
erty, (1).  Its  lien  for  labor  charges  and,  (2)  a 
contingent  liability  for  loss  by  negligence  or  other 
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circumstances  rendering  it  liable  to  the  plaintiff; 
that  tin*  Atlas  Finishing  Company  was  under  no 
obligation  to  insure  and,  therefore,  the  insurance 
was  primarily  for  its  own  benefit ;  and  that  the 
Atlas  Finishing  Company  had  a  right  to  collect 
and  retain  the  full  value  of  the  plaintiff's  goods  to 
discharge  its  insurable  interests  and,  therefore,  the 
complaint  is  insufficient  in  law  because  it  fails  to 
allege  that  this  right  has  been  released  or  aban- 
doned. 

It  is  fundamental  that  the  right  of  any  one  to 
insure  property  must  rest  upon  some  insurable 
interest  and  in  the  case  of  warehousemen  or  other 
bailees  who  have  no  title  to  the  property  insured, 
that  insurable  interest  must  always  rest  upon  the 
contingent  liability  of  the  bailee.  There  is  no  par- 
ticular distinction  between  an  insurable  interest 
on  labor  charges  and  a  contingent  liability  for  the 
full  value  of  the  goods  destroyed  through  negli- 
gence in  an  insurance  of  this  kind,  since,  unless 
the  bailee  becomes  deprived  of  his  right  to  the 
labor  charge  by  his  own  wrongful  act,  it  is  and 
continues  to  be  the  obligation  of  the  bailor  after 
the  loss  of  the  goods.  The  only  insurable  interest 
which  the  bailee  can  have  for  himself  is  a  con- 
tingent one  to  protect  himself  against  his  own  act. 

But  once  the  insurable  interest  attaches  the 
bailee  may  insure  to  the  full  value  of  the  property 
and  for  the  benefit  of  the  real  owners.  Sneh  is 
the  basis  of  all  trust  and  commission  insurance. 

(lieu  Canning  Co.  r.  Home  Inx.  Co., 
A.  1).  420  and  all  cases  cited  in 
appellant's  direct  brief,  page  9. 

The  amended  complaint  incorporates  the  terms 
of  the  insurance  policy  sued  upon,  (Exh.  A  at- 


4 


tached  to  the  complaint,  record  fols.  (11-77)  ami 
alleys  that  it  was  issued,  taken  out  and  procured 
for  the  benefit  of  the  plaintiff,  (record  ML  4:1).  It 
further  alleges  that  the  plaintiff's  property  ''being 
the  same  described  in  the  several  policies  of  in- 
surance herein  and  insured  thereunder",  was  de- 
stroyed (record  fol.  44)  :  that  plaintiff  ratified  and 
adopted  the  insurance,  duly  demanded  payment 
and  that  none  of  the  defendants  have  paid  to  the 
plaintiff  or  to  any  other  person,  firm  or  corpor- 
ation any  part  or  portion  of  the  plaintiff's  loss, 
(record  fol.  45);  that  plaintiff's  property  de- 
stroyed was  of  the  value  of  $23,827.75,  "to  which 
is  to  be  added  the  value  of  certain  labor  performed 
thereon  and  to  be  paid  by  the  plaintiff  in  the  sum 
of  $1,307.87",-  (record  fol.  40)  ;  that  there  was  out- 
standing insurance  at  tin*  time  of  the  loss  of  $401),- 
400.85  out  of  which  there  has  been  paid  to  the 
Atlas  Finishing  Company  and/or  others  for  losses 
but  not  including  the  plaintiff's  loss,  the  sum  of 
$300,892.29  leaving  an  unexpended  balance  of  out- 
standing insurance  amounting  to  $48,574.50  ap- 
plicable to  the  plaintiffs  loss,  (record  fols.  48-4!))  : 
that  the  filing  of  proofs  of  loss  on  behalf  of  the 
plaintiff  was  waived  by  the  defendant;  that  the  de- 
fendants denied  liability  to  the  plaintiff  for  any 
part  of  the  loss  and  that  there  was  reserved  to  the 
plaintiff  the  right  to  tile  proofs  of  loss  if  it  was 
determined  by  arbitration  or  litigation  that  the 
defendants  should  be  liable  for  the  loss  sustained 
by  the  plaintiff,  (record  fols.  52-53). 

The  terms  of  the  insurance  policies  and  the  con- 
duct of  the  defendants  expressly  contradict  the  as- 
sertion now  made  that  the  insurance  was  primarily 
for  the  benefit  of  the  Atlas  Finishing  Company. 
The  description  of  the  property  insured,  (record 
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fols.  61-62),  which  is  inclusive  of  the  full  value  of 
the  property,  is  further  amplified  by  the  clause  of 
the  policy  which  we  have  quoted  and  discussed  in 
our  direct  brief  at.  pages  2  and  11  and  which  con- 
tains the  following  provision : 

"This  policy  covers  first,  the  property  of 
the  assured  other  than  the  Atlas  Finishing 
Company  *  *  *  and  then  the  unused 
portion  of  this  policy,  if  any,  shall  cover  the 
Atlas  Finishing  Compsiny  or  otlwrx  on  stock 
as  more  specifically  described  above." 
(Italics  ours). 

The  use  of  the  words  "or  others"  conclusively 
shows  the  intent  to  cover  not  only  and  not  prim- 
arily the  interest  of  the  Atlas  Finishing  Company 
in  the  property  insured,  but  also  the  interests  of 
the  owners  themselves  and  that  the  insurance  was 
intended  to  be  made  directly  payable  to  the  owners 
of  the  property  covered  thereby.  If  it  had  been  in- 
tended to  insure  only  the  interest  of  the  Atlas 
Finishing  Company  then  the  words  "or  others" 
have  no  meaning,  are  superfluous,  and  would  have 
been  omitted:  without  them  the  Atlas  Finishing 
Company  alone  would  have  been  insured  on  all 
property  held  in  trust  or  on  commission.  The  use 
of  the  words  "or  others",  therefore,  clears  up  any 
ambiguity  on  that  point  and  they  are  plainly  in- 
tended to  ext.nd  the  cover  of  this  insurance  to  the 
owners  of  the  property  themselves  in  their  own 
rights. 

The  fact  alleged  in  the  amended  complaint  that 
these  defendants  have  paid  losses  to  the  Atlas 
Finishing  Company  and/or  others  in  the  sum  of 
$360,892.29,  if  established,  will  prove,  the  liability 
of  the  defendants  for  the  property  of  others  held 


by  the  Atlas  Finishing  Company  and  lonve»  open 
only  the  question  of  whether  the  plaintiffs  prop- 
erty conies  within  the  terms  of  these  policies  of  in- 
surance. 

We  may  concede  that  the  Atlas  Finishing  Com- 
pany had  the  right  to  claim  and  collect  the  insur- 
ance on  the  plaintiff's  property  under  these  poli- 
cies, but  that  right  is  not  exclusive.  The  fact  that 
the  Atlas  Finishing  Company  has  not  collected  on 
the  plaintiffs  loss  is  manifest  from  the  fact  that 
this  action  is  brought  at  all.  Res  ipsa  loquitur. 
The  amended  complaint  alleges  that  the  defendants 
have  paid  no  one  for  the  plaintiff's  loss  (record, 
fol.  t5),  and  the  answer  admits  this  (record,  fol. 
85).  The  amended  complaint  further  alleges  that 
the  filing  of  proofs  of  less  on  behalf  of  plaintiff  has 
been  waived  (record,  fol.  52). 

Thus  we  may  touch  upon  the  naive  statement 
made  by  the  respondents  (their  brief,  page  30) 
that  "it  is  not  defendants"  contention  Tint  th>H 
contract  would  excuse  defendants  from  paying  tin- 
full  value  of  plaintiff's  goo.ls  to  the  Atlas  Fiuishiiif/ 
Company,  if  that  eompai  y  claims  the  right  to  col- 
lect for  these  gcods."  That  statement  makes,  and 
is  based  upon,  a  wholly  erroneous  imputation  of 
fact.  Under  the  allegation  in  the  amended  coin- 
pla:'t  that  proofs  of  loss  on  behalf  of  the  plaintiff 
have  been  waived  by  the  defendants,  it  will  lv>  of- 
fered and  proved  upon  the  trial  that  a  claim  was 
made  against  tbese  defendants  by  the  Atlas  Finish- 
ing Company  for  the  loss  of  the  plaintiff's  goods 
and  was  thereafter  withdrawn  under  an  n*re:Mnent 
that  proof's  on  behalf  of  the  plaintiff  might  be  made 
at  a  later  time  if  it  was  thereafter  determined  that 
the  defendants  were  liable  for  loss  of  the  plaintiff's 
goods,  this  bei-^r  done  in  order  that  the  undis- 
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puted  loss  of  the  Atlas  Finishing  Company  and 
other  owners  might  be  disposed  of  by  payment  at 
that  time. 

We  shall  be  glad  to  have  the  defendants  pay  to 
the  Atlas  Finishing  Company  the  amount  of  the 
plaintiff's  loss  and  we  do  not  particularly  care  on 
what  theory  they  pay  it.  Our  ability  to  recover 
payment  from  the  Atlas  Finishing  Company  after 
payment  to  it  by  the  defendants  will  not  be  af- 
fected whether  the  Atlas  Finishing  Company  holds 
the  payment  in  trust  for  the  plaintiff  or  in  dis- 
charge of  its  liability  to  the  plaintiff :  in  either 
event,  it  will  hold  moneys  in  excess  of  any  claim 
it  has  against  the  plaintiff  for  the  benefit  of  the 
plaintiff. 

The  error  which  the  respondents  make  is  in  their 
contention  that  the  words  in  the  policy  "for  which 
the  assured  may  be  liable"  make  the  contract 
of  insurance  one  of  indemnity  for  the  liability 
of  the  Atlas  Finishing  Company.  On  the  other 
hand  these  words  are,  as  a  matter  of  fact,  purely 
words  of  description  determining  what  property  is 
covered  by  the  policy. 

The  citation  of  the  case  of  Home  Ins.  Co.  v.  The 
Railway  Co..  71  Minn.,  2!)<>  made  by  the  respond- 
ents in  their  brief  on  pages  15  and  has  no  ap- 
plication to  this  case,  especially  when  we  consider 
that  that  action  involved  the  question  of  contribu- 
tion of  other  insurers,  a  claim  which  in  its  very 
nature  depends  upon  the  technical  identity  of  the 
coverage  of  two  conflicting  insurances.  The  dis- 
tinction between  a  payment  in  trust  and  a  pay- 
ment to  discharge  a  contingent  liability  has  no 
application  in  a  case  such  as  ours  where  in  either 
event  the  payment  must  accrue  to  the  benefit  of 
this  plaintiff  after  the  satisfaction  of  charges  of 
the  Atlas  Finishing  Company  upon  the  goods. 


In  addition  that  case  stands  alone  on  its  peculiar 
holding  and  it  has  not  been  cited  in  any  other  in- 
stance and  has  never  been  considered  authority 
for  what  it  states,  except  upon  its  own  peculiar 
facts. 

The  policies  in  suit,  which  insure  property  held 
in  trust  or  left  with  the  assured  for  which  it  may 
be  liable,  insure  the  property  and  net  the  liability 
of  the  assured  in  respect  thereto. 

20  C.  J.,  88; 

Burke  r.  Continental  Inn.  Co.,  100  A.D., 

108,  91  N.  Y.  B.f  402 ; 
Home  Ins.  Co.  v.  Peoria,  etc.  R.  Co.,  178 

111.,  04,  52  Northeastern  802; 
Germauia    Ins,    Co.    v.   Anderson,  15 

Texas  Civ.  App.,  551,  40  Soutlnvest- 

em  200,  27  Tns.  L.  J.,  207. 

The  true  application  of  the  use  of  the  phr.ike, 
'•for  which  the  assured  may  be  liable"  is  estab- 
lished by  those  cases  just  cited. 

In  Burke  v.  Continental  Ins.  Co.  (supra)  the 
policy  ran  to  the  D.  C  Cunningham  Glass  Com- 
pany, which  was  the  plaintiffs  assignor,  and  cov- 
ered on  stock  of  window  glass,  "his  own  or  held 
by  1 1 : : u  in  trust  or  sold  but  not  delivered  for  which 
he  may  be  held  liable,  etc." 

The  Cunningham  Company,  a  manufacturer  of 
glass,  had  sold  the  goods  destroyed  to  the  Inde- 
pendent Glnss  Company  under  an  agreement  by 
which  its  liability  for  loss  by  fire  was  expressly 
excepted  and  also  under  an  agreement  that  the 
glass  should  be  insured  l>y  Hie  Independent  Chiss 
Company,  the  premiums,  however,  to  be  paid  by 
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the  Cunningham  Company.  Contrary  to  that 
agreement  the  Cunningham  Company  procured  the 
policy  of  insurance.  After  holding  that  the  manu- 
facturer, that  ia  the  Cunningham  Company,  had 
an  insurable  interest  in  the  property,  the  court 
said: 

"Hut  it  is  said  that  the  Cunningham  Com- 
pany was  not  liable  for  loss  by  fire.  If  full 
effect  is  to  be  given  to  this  clause  limiting 
its  liability,  its  insurable  interest  is  not 
thereby  extinguished.  The  manufactured 
product  on  hand  for  a  month  back  was  not 
paid  for,  and  the  seller  had  to  stand  the 
chances  of  the  ability  of  the  purchaser  to 
pay.  That  limiting  clause  was  solely  be- 
tin  (  ii  the  purchaser  and  the  seller,  and  the 
former  does  not  attack  the  authority  of  the 
Cunningham  Company  to  insure,  but  ac- 
quiesces in  the  method  adopted.  The  seller 
was  liable  for  the  premiums,  and  it  is  of 
little  moment  who  made  the  formal  appli- 
cation for  insurance,  as  long  as  either  had 
an  insurable  interest.  The  parties  to  the 
agreement  could  change  the  method  of  is- 
suing insurance,  or  waive  the  performance 
of  the  agreement.  If  they  elected  to  have 
the  application  for  insurance  by  the  Cun- 
ningham Company  and  the  policy  running 
to  it,  they  only  were  interested  in  that  alter- 
ation of  their  agreement.  It  was  a  matter 
with  which  the  defendant  had  no  concern, 
in  view  of  the  terms  of  the  policy.  Again, 
if  the  property  was  burved  by  reason  of  the 
negligence  or  fault  of  the  Cunningham 
Company,  that  company  would  be  liable  to 
its  vendee.  This  liability  in  a  mere  ware- 
house creates  an  insurable  interest.  Berry 
v.  A.  C.  Ins.  Co.  132  N.  Y.  49-50,  30  N.  E. 
254,  28  Am.  St.  Rep.  548.  This  also  is  true 
of  a  general  agent  intrusted  with  the  con- 
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trol  and  disposition  of  the  property  of  its 
principal.  Kline  v.  Queen's  Ins.  Co.  7  Hun, 
207,  affirmed  09  X.  Y.  (514.  If  the  insured 
is  liable  to  suffer  pecuniary  loss  by  the  de- 
struction or  injury  to  the  property  by  fire, 
he  has  an  insurable  interest,  although  pos- 
sessing no  legal  or  equitable  title  therein. 
Berry  v.  A.  C.  Ins.  Co.  supra.  And  the  full 
amount  of  the  insurance  may  be  recovered 
bv  the  insured.  Cat  Inn.  Co.  v.  Union  Com- 
press  Co.  133  U.  S.  387,  409,  10  Sup.  Ct.  305, 
33  L.  Ed.  730;  Foley  v.  Manufacturers'  Fire 
Ins.  Co.  152  X.  Y.  131,  40  N.  E.  318,  43  L. 
B.  A.  004;  Waters  v.  Monarch  Fire  Ass'n 
Co.  5  El.  &  Bl.  870. 

"Possibly  the  plaintiff  may  be  liable  to  ac- 
count to  the  Independent  Glass  Company  if 
the  amount  the  seller  received  exceeds  the 
value  of  his  interest  in  the  property,  but 
that  circumstance  does  not  vitiate  the 
policy.  Waring  v.  Indemnity  Fire  Ins.  Co. 
45  N.  Y.  (500,  0  Am.  Rep.  140:  Cat.  Ins.  Co. 
V.  Union  Compress  Co.  133  IT.  S.  409,  10 
Sup.  Ct.  305,  ."53  L.Ed.  730.  supra."  (Italics 
ours) 

In  the  case  of  Home  Ins.  Co.  r.  Peoria,  etc.  K. 
Co.  (supra),  the  i>oliey  insured  "on  freight  cars 
of  every  description,  the  property  of  other  roads, 
firms,  individuals  or  corporations,  for  which  the 
asrttrrd  arc  or  may  he  liable,  etc."  The  insurance 
company  maintained  that  they  only  insured  the 
liability  of  the  assured  to  the  owners,  but  the 
court  said : 

"Thci  words  in  Item  44,  'for  which  assured 
are  or  may  be  liable,'  which  we  have  caused 
to  be  italicized,  were  not,  according  to  our 
interpretation,  incorporated  into  the  item 
for  the  pill-pose  of  indicating  that  it  was  the 
liability  of  the  assured  to  account  to  the 
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owners  for  the  cars  that  was  the  subject  of 
the  indemnity,  but  for  the  purpose  of  re- 
stricting the  obligation  of  the  insurer  with 
regard  to  the  class  of  cars  to  be  covered  and 
protected  by  the  policy  *  *  *  The 
phrase  is  properly  construed  to  be  descrip- 
tive of  the  cars  to  be  insured.  Had  it  been 
the  intention  of  the  insurer  to  insure  the 
liability,  only,  of  the  assured  to  respond  to 
the  demands  of  the  owners  of  the  cars,  this 
intention  would  have  been  readily  and  un- 
mistakably manifested  by  the  use  of  apt 
words  and  phrases. 

•  •  *  • 

"The  correct  meaning  of  such  expressions 
is  that  the  warehouseman  has  such  connec- 
tion with  the  property  as  that  a  fixed  liabil- 
ity may  arise.  The  italicized  phrase  in  said 
item  44  was  intended  to  indicate  the  policy 
was  to  protect  cars  to  which  the  appellee 
should  bear  such  relation  as  to  become 
charged  with  the  performance  of  duties 
which  might  involve  a  fixed  legal  liability. 
All  cars  as  to  which  appellee  owed  such 
duty  were  covered,  and  no  more  was  re- 
quired than  that  the  evidence  should  es- 
tablish the  existence  of  such  relation  of  the 
appellee  company  to  the  ears.  That  relation 
established,  it  is  well  settled  an  insurable 
interest  rested  in  the  appellee  company, 
that  it  might  lawfully  insure  the  cars  in  its 
own  name  and  sue  for  and  recover  the  value 
thereof  if  destroyed  by  fire,  holding  the  ex- 
cess over  its  own  interest  in  the  property  for 
the  benefit  of  those  who  had  entrusted  the 
cars  to  it.  Fire  Ins.  Ass'n.  v.  Merchants 
ana"  Miners'  Tramp.  Co.  (Hi  Md.  347;  Cali- 
fornia his.  Co.  v.  Union  Compress  Co.  133 
U.  S.  3,X7;  Home  his.  Co.  r.  Baltimore 
Warehouse  Co.  !)3  id.  527;  Siicr  v.  Morris, 
13  Pa.  St.  218;  Hope  Oil  Mill  Compress  Co. 
r.  Pheu'ur  Assurance  Co.  74  Miss.  320;  Snmo 
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r.  Can;  <>1  Ala.  303;  Hough,  Chudenning 
<(•  Co.  r.  People's  Fire  Ins.  Co.  30  Md.  432; 
Baxter  v.  Hartford  Ins.  Co.  11  Biss.  306." 

It  follows,  therefore,  that  if  the  full  value  of  the 
goods  is  insured  and  if  in  the  case  of  collection 
by  the  bailee  he  holds  anything  in  excess  of  his 
own  charges  for  the  benefit  of  the  owner  of  the 
goods,  whether  it  be  on  the  theory  of  a  trust  or  on 
the  theory  of  a  liability  to  the  owner,  then  there 
can  be  no  subrogation  to  the  insurers  of  any  rights 
which  the  Atlas  Finishing  Company  lias  against 
the  plaintiff. 

The  cases  cited  by  the  respondents  in  the  foot- 
note of  their  brief,  page  10,  do  not  apply.  The 
references  are  to  dicta  in  each  case  and  the  ques- 
tions arose  in  cases  where  contingent  interests 
were  separately  and  solely  insured.  That  is,  in 
Aetna  Fire  Ins.  Co.  r.  Tyler,  10  Wend.,  385,  a  pur- 
chaser of  pro]Mirty  under  an  uncompleted  contract 
of  purchase  had  insured  his  personal  interest  only 
and  in  Fxeelsior  F.  Ins.  Co.  r.  R.  Ins.  Co.,  55  N.Y., 
.*»4.'{,  a  mortgagee  had  separately  insured  his  inter- 
est in  the  premises. 

If  the  defendants'  liability  for  the  plaintiff's 
loss  had  been  discharged  by  a  payment  to  the 
Atlas  Finishing  Company  the  proper  practice 
W(  •  ' 1  have  been  to  so  plead  in  a  defense  since 
this  is  a  matter  in  avoidance  of  the  policy. 

The  right  of  the  plaintiff  to  recover  directlv  from 
the  defendants  is  concurrent  with  the  right  of  tlu- 
bailee  to  claim  the  insurance  and  to  collect  it  fer- 
tile plaintiff's  account.  This  point  was  directly 
passed  upon  in  the  case  of  Lewis  r.  Home  Ins.  Co. 
199  A.  D.  55fi,  192  K  Y.  S.  170:  affirmed  234  N.  Y. 
page*2,  cited  by  the  respondents  on  page  43  of 
their  brief,  in  which  case  the  question  clearly 
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arose  on  the  issue  of  whether  it  was  necessary  to 
make  the  bailee  a  party  to  an  action  upon  an  in- 
surance policy  containing  a  trust  and  commission 
clause.  In  that  case  the  Appellate  Division,  First 
Department,  said : 

•Tim  law  having  been  settled  for  many 
years  that  a  warehouseman  or  commission 
merchant  may  sue  to  recover  the  entire  loss 
as  the  trustee  of  an  express  trust,  under  sec- 
tion 449  of  the  Code,  the  defendant  now 
contends  that,  because  the  courts  have  so 
held,  therefore  the  owner  of  the  goods  can- 
not sue..  It  seems,  however,  that  the  law 
has  always  been  to  the  contrary.  In  Wood 
on  Fire  Insurance  (2d  Ed.)  p.  GG9,  the  rule 
is  given  as  follows: 

'In  such  cases  the  terms  'held  in  trust' 
or  'on  commission,-  and  kindred  terms  in 
a  policy  to  an  agent,  factor,  or  the  like, 
have  been  held  as  giving  to  the  owner  of 
the  property  (he  right  to  take  the  place  of 
the  assured,  to  adopt  the  contract,  and  to 
enforce  it,  in  his  own  name  or  that  of  his 
a lient'— citing,  as  authority.  Waring  v. 
I inhnnntif  Fire  his.  Co.  supra,  Lee  v. 
Adsit,  37  X.  V.  N<>,  and  Still  well  v. 
Staples,  IS  X.  V.  401. 

"Commissioner  Dwight,  in  Pitney  v. 
(Urns'  Falls  las:  Co.,  (187"))  65  N.  Y.  0, 
lays  down  the  rule  that — 

•An  action  on  an  insurance  policy  may 
be  brought  either  in  the  name,of  the  party 
by  whom  or  for  whom  it  is  made.'  Sar- 
(/( at  v.  Morris,  3  Barn.  &  Aid.  280;  Hub- 
bell  r.  Med  bury,  53  X.  V.  08;  Cridlcr  v. 
Curru,V>i>  Barb.  33(5:  Borl  r.  Saell,  39 
f?nn.  392. 
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"It  therefore  follows  that  the  owner  of 
property  insured  by  a  warehouseman  can 
sue  to  recover  the  loss  sustained  by  fire,  un- 
less there  is  some  clause  in  the  policy  to 
prevent  it/' 

And  upon  the  point  of  pleading  raised  by  us  in 
the  second  preceding  paragraph,  the  court  said  in 
the  same  case : 

u Assuming  all  of  the  facts  stated  in  the 
complaint  to  be  true,  as  we  must,  a  cause 
of  action  has  been  set  up  against  the  de- 
fendant. It  may  appear  that  no  one  is  in- 
terested in  the  recovery,  except  the  plain- 
tiffs. If  the  defendant  thinks  it  necessary 
to  bring  in  any  additional  parties  defend- 
ant, that  can  be  accomplished  by  making  a 
proper  case.  The  plaintiffs  are  seeking  to 
recover  only  such  sum  as  is  due  them  from 
the  defendant.  It  will  be  necessary  for  the 
plaintiffs  to  prove  all  of  the  facts  necessary 
to  a  recovery.  Tf  they  make  a  case,  the 
plaintiffs  are  clearly  entitled  to  receive  the 
insurance,  which  is  now  all  that  they  have 
to  take  the  place  of  the  property  destroved 
by  fire." 
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POINT  II. 

The  first  defense  does  not  state 
facts  sufficient  to  create  an  estoppel 
of  the  plaintiff  to  adopt  the  insur- 
ance since  it  does  not  appear  that 
the  defendants  knew  and  acted  upon 
the  plaintiff's  alleged  agreement 
with  the  Atlas  Finishing1  Company. 


The  respondents'  third  point  is  that  the  alleged 
contract  between  the  plaintiff  and  the  Atlas  Fin- 
ishing Company  as  pleaded  in  the  first  defense, 
constitutes  a  bar  to  the  plaintiff's  adoption  of  the 
defendants'  insurance  policies.  The  respondents 
develop  four  sub-points: 

1.  That  plaintiff's  right  to  adopt  the  insurance 
is  subrogated  to  the  right  of  the  party  obtaining 
the  insurance  to  deal  with  it  as  he  feels. 

'2.  That  payment  of  the  premium  by  the  Atlas 
Finishing  Company  conclusively  determines  that 
the  Atlas  Finishing  Company  is  entitled  to  the  ex- 
clusive benefit  of  the  insurance  to  satisfy  its  loss 
for  labor  charges  and  its  liability  to  the  plaintiff 
for  destruction  of  the  premises. 

3.  That  bailor's  right  to  adopt  volunteer  insur- 
ance maintained  for  his  benefit  may  be  destroyed 
by  events  occurring  between  the  time  when  the 
policies  were  issued  and  the  loss  occurred. 
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4.  That  since  the  Atlas  Finishing  Company 
could  have  destroyed  the  plaintiff's  right  to  adopt 
the  policies  without  the  plaintiff's  consent,  it  cer- 
tainly could  do  so  with  its  consent. 

The  first,  third  and  fourth  of  respondents'  sub- 
points  may  be  answered  together.  The  first  de- 
fense does  not  show  that  the  plaintiff's  right  to 
adopt  the  defendants'  policies  was  destroyed  by 
any  act  of  the  Atlas  Finishing  Company.  Certain- 
ly there  is  nothing  to  show  that  the  defendants, 
who  were  the  parties  to  the  insurance  contracts, 
acquiesced  in  any  abrogation  of  the  plaintiff's 
right  to  adopt  the  insurance.  Let  us  suppose  that 
the  defendants  being  advised  of  the  agreement  al- 
leged in  the  first  defense  before  the  fire,  refused 
to  consent  to  the  abrogation,  perhaps  for  the  rea- 
son that  they  wished  to  induce  the  Atlas  Finishing 
Company  to  take  out  more  insurance.  Can  it  be 
said  that  the  plaintiff's  right  to  adopt  the  insur- 
ance could  be  abrogated  without  the  defendants' 
knowledge  and  consent? 

Nor  does  it  appear  that  the  plaintiff  did  not 
breach  this  alleged  contract  with  the  Atlas  Finish- 
ing Company  and  refuse  to  carry  out  its  terms 
adopting  the  insurance  and  thereby  laying  itself 
open  to  whatever  damages  the  Atlas  Finishing 
Company  sustained  by  reason  of  the  breach. 

THE  RESPONDENTS  CLAIM  THE  DE- 
FENSE TO  HE  A  BAR  TO  THE  PLAINTIFF'S 
ADOPTION  OF  THE  POLICIES  BUT  THERE 
CANNOT  BE  AN  ESTOPPEL  WITHOUT  THE 
KNOWLEDGE  OF  THE  DEFENDANTS  AND 
WITHOUT  THEIR  RELIANCE  THEREON. 

An  estoppel  is  created  by  the  conduct  of  one 
party  to  a  contract  which  being  relied  upon  by 
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the  other  party,  causes  the  other  ]);irty  to  do  some 
thing  which  he  should  not  otherwise  have  done,  or 
to  leave  undone  some  thing  lie  should  have  done, 
to  his  detriment. 

Armstrong  v.  Agricultural  Ins.  Co.,  130 

X.  Y.  5(50,  5(14. 
Draper  r.  Ostctyo  Co.  F.  R,  As.s'it.  190 

X.  V.  12,  17. 

It  is  manifest  that  the  defendants  must  have 
known  of  what  the  plaintiff  did  in  order  to  create 
an  estoppel.  It  does  not  appear  that  the  defend- 
ants knew  of  the  alleged  agreement  between  the 
plaintiff  and  the  Atlas  Finishing  Company  or  that 
the  defendants  did  anything  or  failed  to  do  any- 
thing relying  on  the  plaintiff's  act.  In  fact,  and 
if  the  allegations  of  the  complaint  are  true,  noth- 
ing was  done  by  the  defendants. 

With  regard  to  the  respondents'  second  sub- 
point,  it  will  be  noted  that  in  each  of  the  cases 
cited  by  the  respondents  the  refusal  to  pay  the 
premiums  was  prior  to  the  procurement  of  the 
policies  and  was  evidence  bearing  upon  the  inten- 
tion of  the  parties  procuring  the  insurance  when 
it  was  procured.  In  none  of  (he  cases  was  it  a 
matter  of  separate  defense,  nor  conclusive  upon 
the  question.  Particularly  in  Lee  v.  Adsit,  37 
N.  Y.  78,  does  the  respondents'  assumption  con- 
flict with  the  statement  of  the  court  quoted  in  our 
direct  brief  on  page  11. 
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POINT  III. 

The  facts  alleged  in  the  first  de- 
fense do  not  determine  the  intention 
of  tne  parties  to  tne  insurance  when 
tne  policies  were  issued. 


We  repeat  the  assertion  of  1'oint  11  of  our  direct 
brief  ill  contradiction  of  the  respondents*  second 
point.  Their  argument  on  that  point  is  predicated 
upon  the  assumption  that  since  the  first  defense  is 
silent  as  to  whether  the  alleged  agreement  between 
the  Atlas  Finishing  Company  and  the  plaintiff  was 
made  prior  or  subsequent  to  the  issuance  of  the 
policies,  it  is  as  much  to  be  presumed  that  the 
agreement  was  made  before  the  issuance  of  the 
policies  as  afterward. 

The  defendants,  however,  are  setting  up  new 
mutter  as  an  affirmative  defense  and  the  burden  of 
pleading  and  proving  essential  allegations  rests 
upon  them.  To  say  that  the  defense  does  not  show 
that  the  agreement  was  made  after  the  issuance  of 
the  policies,  does  not  allege  and  prove  that  it  was 
in  c.\istence  when  the  policies  were  issued. 

The  evasive  manner  of  pleading  the  agreement 
in  the  first  defense,  (record  fol.  90)  that  prior  to 
the  loss,  the  agreement  was  made,  most  certainly 
raises  a  presumption  that  the  agreement  was  made 
subsequent  to  the  issuance  of  the  policies. 

It  is  to  be  further  noted  that  the  whole  argument 
of  the  respondents  is  based  upon  a  presumption  of 
what  the  intention  of  the  Atlas  Finishing  Coin- 
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pany  was — without  one  word  of  what  the  intention 
of  the  defendants  themselves  was, — the  thing 
which  we  are  primarily  interested  in  knowing. 


POINT  IV. 

The  only  theory  upon  which  the 
first  defense  can  be  considered  is  on 
the  doctrine  of  Lawrence  V.  Fox 
since  it  is  insufficient  to  determine 
the  Intention  of  the  parties  when  the 
insurance  contracts  were  made  and 
is  insufficient  to  set  forth  an  estoppel. 
The  first  defense  is  insufficient  to 
plead  a  contract  for  the  benefit  of  a 
third  person  under  the  doctrine  of 
Lawrence  V.  Fox,  (Appellant's  direct 
brief  Point  I.). 


POINT  V. 

The  relief  sought  in  Point  IV.  of  the 
appellant's  direct  brief  should  be 
granted. 


Respectfully  submitted, 
William  Otis  Badger,  Jr., 
Attorney  for  Plaintiff-Appellant. 

Francis  R.  Holmes, 

Of  Counsel. 
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